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SAI.E DEFINED. 

A sale is tbe transfer of property in a 
thing for a prioe in money, or a consid- 
eration stated in money terms. 

THE CONTRACT OF SALE. 
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To be valid, the minds of the parties to 
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There must be a consideration. 

— Tuttle T. Campbell 6 

TIME OF PAYMENT. 
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— Mclver v. Williams 9 
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SALE DISTINGUISHED FROM BAIL- 
MENT. 

—Crosby v. Delaware & H. Canal Co.. 12 
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— Irons T. Kentner 15 
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— Stnrm v. Boker f- 16 
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INFANTS. 
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bnt Voidable. 
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ries: and an executed contract of pur- 
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able as to he evidence of fn\ud or undue 
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—Welch V. Olmstead -' 

Johnson v. Northwestern Mut. Life 
Ins. Co 28 



Transfer against Interest. 

An infant cannot be bound by a transfer 
of his property which cannot possibly be 
for his benefit. 
— Bloomingdale v. Chittenden al 

False Representation of Full Age. 

— Pemberton Building & Loan. Assn ^^ 
v. Adams ^- 
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Capacity to Bny and Sell. 

Page 

Capacity to buy and sell is co-extensive 
with capacity to contract. 
— See Tiffany on Sales, 6. 
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— Staclj V. Cavanaugh 33 
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Langdon v. Clayson 37 
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Durfee v. Abbott 41 

If he avoid, must he, as a condition pre- 
cedent, return the consideration in specie, 
or account for it? The authorities are 
not uniform. 
— Heath v. Stevens 43 

By the weight of authority, if he has con- 
sumed, lost, or sold it during minority, 
he may, nevertheless, avoid. 

— Adams v. Beall 45 

Moley T. Brine 47 

Diibe V. Beaudry 48 

Contract for Necessaries. 

Infant may make binding contract for nec- 
essaries. 

— Trainer v. Trumbull 49 

Englebert v. Troxell 51 

Wood V. Losey 5ti 

See. also. Welch v. Olmstead 27 



HABITUAL DRUNKARDS. 

Habitual drunkard may purchase and pay 
for necessaries. 

— Brockway v. Jewell 



INSANE PERSONS. 

One may recover for necessaries furnished 
to insane persons. 

— Stannard v. Bums' Adm'r 60 

In re Renz 65 

Alexander v. Haskins 66 

Every person is presumed sane. Burden 
of establishing insanity is on party assert- 
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MARRIED AVOMEN. 

Rights to make contracts enlarged by stat- 
utes, bnt can contract only in respect to 
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— Gillespie v. Beecher ^ i 

Artmau v. Ferguson ~!> 
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EXISTENCE OF THING SOLD. 
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—Low V. Pew 83 

Bates V. Smith So 
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WTiere one possesses a thing from which 
a certam product, in the very nature of 
things, may be expected, such a product 
has a potential existence, and may be the 
subject of mortgage and sale. 

—Dickey t. Waldo 87 

Senter t. Mitchell 91 

Hull T. Hull 94 



PRICE PAIS. 

Where property is taken at a fixed money 
price, the transaction is a sale, whether 
the price is paid in money or goods. 
— See Pieard v. McCormick 216 

Every transfer of projjprty for an equiva- 
lent is substantially a sale. Money's 
worth is a valuable consideration, as 
much as money itself. 
—See Huff v. Hall, 23 N. W. 88, 56 
Mich. 456 

The vendee is not entitled to the possession 
of the thing sold until the money is paid 
to the seller. 
—Sanborn v. Shipherd 96 

Reasonable price, market price, etc. 

— Kountz V. Kirkpatrick 97 

If the contract furnishes a criterion for as- 
certaining the price, that is all that is re- 
quired. 
— McConnell v. Hughes 101 
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ent contract or understanding, and for 
that reason the minds of the parties did 
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As to Parties. 

— Rodliff V. Dallinger 110 

As to Price. 
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WHEN TITI.E PASSES. 
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Hovey v. Gow 138 

Marvin Safe Co. v. Norton 140 
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Wind V. Her 147 

Gibbs V. Benjamin i-oO 

Goods Sold on Approval. 
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title does not pass until one of three 
things happens: First, when the buyer 
signifies his approval; second, when the 
time limited for the trial of the goods 
has expired; third, if there is no limit of 
the time for trial stipulated, upon the ex- 
piration of a reasonable time. 

— Pierce v. Cooley 152 

Wood Reaping & Mowing Mach. Co. 

V. Smith 153 

Piatt V. Broderick 156 
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Unascertained Goods. 

It is a general rule that the title to proper- 
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does not pass until the goods have been 
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— Maltby v. Plummer 166 

Appropriation by Delivery to Carrier. 

It is a well-settled principle of law that 
the delivery of goods to a common car- 
rier for one who has purchased and who 
has ordered them is a delivery to the pur- 
chaser, though it does not amount to an 
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til delivery to the buyer. 
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^VTiere chattels are manufactured to the 
order of tlie buyei-, and there is nothing 
turtlier to be done, upon acceptance by 
the purchaser, or failure withm a rea- 
sonable tinii to give notice of the refusal, 
the chattels may be said to be appropriat- 
ed, and the title to have passed. 
—Pratt T. Peck I93 

Dealings with Bills of liading to Se- 
cure Price. 

—Dyer v. Great Northern Ry. Co 19.t 
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vest in a bona fide purchaser, without 
payment of the draft. 
—Freeman v. Kraemer 203 

When a banker discounts a draft with bill 
of lading as collateral security, he ac- 
quires a special property in the goods as 
against all nntU the draft is paid. 
—Fifth Nat. Bank of Chicago v. Bav- 

ley ■. 205 
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knowledge of the seller as to quantity or 
value, the seller is bound to act honorably 
and deal fairly with the purchaser. 
When confidence is reposed "n him, he is 
bound not to abiiso it. 

— Picard v. McCormiek 216 

Peck V. Jenison 218 

See. also, Welch v. Olmstead 27 

It is immaterial whether a false representa- 
tion is made innocently or fraudulently if 
by its means the party to whom it is made 
is inlnred. 
— Totten T. Burhans 220 

Misrepresentation must be of material 
facts, not of mere opinion. 

—See Picard v. McCormiek 216 

Peck V. Jenison 218 

Welch V. Olmstead 27 

Where goods are bought on credit upon 
statements of the buyer that he will pay. 
when in fact he knows he cannot pay. and 
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mtends to defraud the seller, the vendor 
may rescind the contract, and bring re- 
plevin. 
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the buyer. 
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acquired an interest. 
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sale may be avoided. 
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The exempt earnings of the husband can be 
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plain if the property transferred is ex- 
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Nash V. Stevens 257 



DELIVERY AND CONTINUED POSSES- 
SION. 

As against bona fide purchasers and the 
creditors of the vendor, there should be 
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of the courts of different states. 
— Michigan statnte (How. St. Mich. § 
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Where sale of chattels is not accompanied 
by immediate delivery, and followed by 
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sion, it raise's the presumption, that the 
sale is fraudulent. 
— Mackellar v. Pillsbury 261 

Where the sale is attacked as fraudulent as 
to creditors, the burden of proof is upon 
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the attacking party to establish such 
fraud. 
— Hopkins v. Bishop 263 



CONVEYANCE AND ASSIGNMENT FOR 
BENEFIT OF CREDITORS. 

Assignments for the benefit of creditors are 
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II.I.EGAI:. SALES. 

Tf the thing sold is in itself contrary to 
good morals, the sale is void; as obscene 
books and pictures. 

Where the thing sold is in itself innocent, 
but is to be applied to an unlawful pur- 
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monious as to whether or not the sale is 
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— Gambs v. Sutheiland's Estate 288 

Massachusetts seems to hold differently. 

—Graves v. Johnson 289 
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Public policy prohibits: 
First. Sales of offices. 

Second. Sales in which the seller is unrea- 
sonably restrained from carrying on his 
trade. 
Third. Sales of lawsuits. 
As to the second subdivision, see 

— Gibbs V. Consolidated Gas Co. of Bal- 
timore 291 

It is no defense, however, to an action for 
goods sold and delivered, that plaintiff is 
a member of an illegal trust or combina- 
tion to interfere with the freedom of 
trade and commerce. 
— National Distilling Co. v. Cream City 

Importing Co 297 
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one of the parties to a contract is void, 
as being against public policy, unless 
founded upon a valuable consideration, 
and limited as regards time, space, and 
extent of the trade to what is reasonable 
under the circumstances of the case. 
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ing Co 300 
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market price at that time. 

—Gregory v. Wendell 304 
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of a decrease in 'the price of the goods, 
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—White V. Barber 313 
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WARRANTY. 
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—Morse v. Moore 332 

Of Title. 

Vendor warrants, unless it is clearly shown 
that he did not intend to assert owner- 
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Hood 339 
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—Craft V. Parker, Webb & Co 347 
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— Leitch V. Gillette-Herzog Mauuf'g 

Ck) 348 
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No particular form of words is necessarv 
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sion should be used as will show the in- 
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Unless an express warranty is given, or a 
warrant.v is implied from the nature and 
circumstances of the sale, the doctrine of 
caveat emptor applies. 

— Merguire v. O'Donnell 358 

Norton v. Nebraska Loan & Trust 
Co 359 



BIGHTS OF UNPAID SEI.I.I:R AGAINST 
THE GOODS. 



Vendor's Xiien. 

-Palmer v. Hand 
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Stoppage in Transitu. 



Tendee must be insolvent before the right 
of stoppage in transitu can be exercised. 
—Benedict v. Schaettle 364 

Carrier is liable in conversion after notice 
of vendor's intention to exercise his right 
of stoppage in transitu. 
—Jones V. Earl 368 
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they are in possession of the carrier, or 
so long as the buyer lias not, by himself 
or his agent or bona fide assignee, ob- 
tained possession of them. 
—Kingman v. Denison 3C9 

Biglit of Kesale. 

The seller should generally give notice of 
sale to the buyer, but this is not always 
necessary. 
—Holland v. Rea 371 

The obligation rests upon the seller to dis- 
•pose of the goods in the best possible 
manner. 
— Wondorly v. Holmes Lumber Co 373 

Action for Damages against Buyer. 

In the case of an executory contract for 
the sale of goods not specific, the rule is 
that the measure of damages for a refus- 
al to accept the goods is the difference 
between the price agreed upon and the 
market value on the day appointed for 
delivery. _ 

—T'nex celled Fire-Works Co. v. Polites 3^i 
WindmuUer v. Pope 378 

Remedy When Title has Passed. 

The seller may bring his action for the pur- 
chase price in case of neglect or refusal 
to pay. 

— Moody V. Brown g'a 
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REMEDIES OF THE BUYER. 

When the seller illegally refuses to deliver 
the property, the buyer may bring an ac- 
tion against him for his noncompliance, 
and the measure of damages is the esti- 
mated loss directly and naturally result- 
ing from the breach of the contract. 
— Hewson-Herzog Supply Co. v. Mm- 
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ed growing out of the circumstances of 
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Breach of Warranty. 
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If goods are sold with a warranty, and do 
not come up to the warranty, the buyer 
may refuse to accept, or accept and sue 
for damages. 

—Gould V. Stein 392 

Fielder v. Starkin 394 

In case of a breach of warranty, the buyer 
ma.v tender back the property, and sue 
to recover the money paid 
— See Murphy v. McGraw 355 



STATUTE OF FRAUDS AS IT REI.ATES 

TO GOODS, CHATTEI.S, AND 

THINGS IN ACTION. 

In the foUoiring cases, every agree- 
ment, contract, and promise shall be void 
Anless such agreement, contract, or 
promise, or some note or memorandum 
thereof, be in writing, and signed by the 
parties to be charged therewith, or by 
some person by him thereunto laivfully 
authorized, that is to say: 

(1) Every agreement that, by its terms, 
is not to be performed in one year from 
the making thereof. 

(2) Every special promise to ansTver 
for the debt, default, or .•nisdoings of an- 
other person. 

(3) Every agreement, promise, or un- 
dertaking made upon consideration of 
marriage, except mutual promises to 
marry. 

(4) Every special promise made by an 
executor or administrator to aus-orer 
damages out of his own estate. 

(5) Every contract for the sale of 
goods, vrares, and merchandise for the 
price of $50 or more shall be void unless 
the purchaser shali accept and receive 
part of the goods sold, giving something 
in earnest to bind the bargain or in part 
payment, or unless rome note or mem- 
orandum of the bargain be made, and 
signed by the party to be charged there- 
by, or by some person thereunto by him 
lawfully authorized. 

Sufficiency of Contract or Memorandum. 

A writing relied upon to take the promise 
out of the statute must contain all tlie 
terms of the contract. Such promise can- 
not rest partly in writing and partly in 
parol. 

— Baumann v. Manistee Salt & Lumber 
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A complete and binding contract may be 
created by leiters and other writings re- 
lating to one connected transaction if, 
without the aid of parol testimony, the 
parties, subject-matter, and terms of the 
contract may be collected. _ 

—Francis v. Barry ^9' 

Where a vendee signs an order for S'^ods 
solicited by the vendor's agent, who also 
acknowledged in writing that the goods 
had been ordered f-f.m his principal, there 
is a suflBcient memorandum of the sale to 
satisfy the statute of frauds. 

—Austrian & Co. v. Springer 400 

Agreements not to be Performed in a 
Tear. 

—Warner v. Texas & P. Ry. Co 4(H 
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TOPLIFF et al. v. McKENDREE. 
(50 N. W. 109, 88 Mich. 148.) 

Supremt Court of Michigan. Oct. 30, 1891. 

Error to circuit court, Wayne county; 
George S. Hosmer, Judge. 

Action by G. Francis Topliff and Charles B. 
Brooks against Edward J. McKendree tor 
breach of contract to furnish plaintiffs 100 
shares of Lake Superior Iron Mining stock at 
^41 per share. The court directed a verdict 
in defendant's favor, and plaintiffs bring er- 
ror. Aftirmed. 

Bowen, Douglas & Whiting, for appellants. 
Conely, Maybury & Lucking, for appellee. 

GRANT, J. Plaintiffs and defendant were 
stock-brokers, the former in Boston, the lat- 
ter in Detroit. November 30, 1885, defendant 
wrote plaintiffs, in which, among other 
things, he said: "Lake Superior Iron Mining 
stock can be bought here at about 40 to 41 
per share. If you can do anything at these 
figures, I can fm-nish some of the stock, say 
100 to 200 shares." Some correspondence In 
regard to this and other matters, by letters 
and telegrams, followed, but which have no 
bearing upon the question at issue. Decem- 
ber 3d, defendant wrote plaintiffs, stating: "1 
•can furnish you 100 shares Lake Superior at 
$41.00 per share, but with little or no profit to 
myself. Still, I will furnish you with the 
stock if you order it. Can ship it to you, 1 
guess, with draft attached." This letter was 
received the morning of December 5th, and 
plaintiffs immediately replied as follows: 
"Your favor of the third Is at hand, in which 
you offer us 100 shares Lake Superior Iron 
M. Co. at 41. Our customers are slow in buy- 
ing the stock. We had a favorable otter for 
^5 shares to-day, but did not dare to sell, as 
we inferred from your letter that you did not 
care to break the lot If you can sell us any 
part of 100 shrs., say 25, 50, or 75 shares, at 
41, please wire us early Monday a. m., as our 
buyer may withdraw his bid. We hope to dis- 
pose of the whole lot early next week. State 
length of time at which your offer of stock is 
good." December 7th, two days after the re- 
ceipt of the above letter, plaintiffs telegraphed 
defendant as follows: "We take 100 Lake 
Superior, 41. Forward draft attached." On 
the same day they wrote defendant, saying: 
"We wired you this a. m. as follows: 'We 
take 100 Lake Superior, 41. Forward draft 
attached,'— which we now confirm. We ex- 
pect the stock Wednesday or Thursday." Re- 
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ceiving no reply from defendant, plaintiffs, on 
December 9th, telegraphed defendant: "No 
stock, letter, telegram from you. What does 
It mean? Explain at once by wire." To this 
telegram defendant replied by letter Decem- 
ber 11th, saying: "Much to my regi-et, 1 am 
unable as yet to furnish that 100 shares of 
Lake Superior stock." He also stated his rea- 
sons for not furnishing it, and further stated 
that there was no doubt but that he could get 
it, as it had got to be sold, and expressed the 
hope that the matter would not put them to 
too great inconvenience. 

I do not think this correspondence made a 
completed contract. The defendant did not 
bind himself to send the stock to Boston, nor 
did the plaintiffs bind themselves to accept it 
and pay for it in Detroit. No binding and 
completed contract could have been made oth- 
erwise than by the acceptance on the part of 
the defendant of the terms of the telegram of 
December 7th. McDonald v. Bewick, 51 Mich. 
79, 16 N. W. 240; Eggleston v. Wagner, 4ti 
Mich. 610, 10 N. W. 37; Bowen v. McCarthy 
85 Mich. 26, 48 N. W. 155. The statement, "L 
guess I can ship it to you with draft attach- 
ed," cannot be construed into an absolute of- 
fer to ship it. The manner and place of de- 
livery were left open for future negotiation 
between the parties. Plaintiffs' letter of De- 
cember 5th, and their own evidence upon the 
trial, show that they must have so under- 
stood it. On December 7th they had negotiat- 
ed a verbal sale of the stock, but refused to 
complete it until defendant had confirmed 
their offer by telegram. Getting no reply 
from defendant by 3 o'clock p. m., they told 
their customer that they would sell him the 
stock. The letter of defendant of December 
11th was not an acceptance of the plaintiffs' 
offer contained in their telegram of December 
7th. That letter stated that he was unable 
to furnish the stock. The defendant did not 
then have the stock under his control. The 
owner was in New York, and the stock was la 
a Detroit bank as security. The owner refus- 
ed to release It until he returned. All these 
facts were communicated by defendant to 
plaintiff's in his letter of December 11th. The 
statement that there was no doubt about get- 
ting the stock constituted no binding agree- 
ment on his part to procure it, and there is 
nothing else In the letter from which any 
contract could be implied. The court below 
properly directed a verdict for defendant. 
Judgment affirmed. The other justices con- 
curred. 
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DEYO V. VAUGHN. 

(55 N. W. 991, 97 Mich. 1.) 

Supreme Court of Michigan. July 26, 1893. 

Error to circuit court, Jadkson county; 
Rollin H. Person, Judge. 

Action by James C. Deyo against Sewell 
S. Vauglin for breach of warranty of a 
horse. Judgment for plaintiff. Defendant 
brings error. Affirmed. 

Thomas A. Wilson, for appellant. Thomas 
B. Barkworth, for appellee. 

LONG, J. Plaintiff, a dealer in horses, on 
April 14, 1891, wired defendant from New 
York, asking the price of a certain horse 
caUed "Golden Kod," then owned by de- 
fendant, at Jackson, this state. To this 
communication defendant replied by wire on 
the 16th, saying: "$500 lowest for soft bay 
horse Golden Bod." Upon receipt of. this 
message, and on the same day, plaintiff 
again wired defendant, saying: "Take him, 
blanket, girth, halter, if perfectly sound." 
The following day, April 17th, defendant 
wrote plaintiff, saying, in substance: "The 
horse is sound and right without fault. If 
you take him, it must be closed and the 
horse taken away without delay." April 19th 
the plaintiff wrote Mr. Hatch, at Jackson, 
requesting him to go to defendant, pay him 
$500, and procure the horse in question, and 
ship him to New York. Two days after the 
defendant had written the letter to plaintiff, 
the horse, in being exercised by defendant's 
employe, struck and injured his left fore leg, 
which slightly lamed him. The defendant 
treated the limb by bathing it with liniment, 
which resulted in removing a portion of the 
hair. About a week after the writing of the 
letter by defendant, Mr. Hatch called at de- 
fendant's residence for the horse. At this 
time there was a bunch on the leg, produced 
by the injury, about the size of a half hick- 
ory nut. The defendant called Mr. Hatch's 
attention to the injury, and explained how 
and when it happened, and told Hatch he 
could do as he had a mind to about taking 
the horse. The next day Hatch called on 
defendant, received the horse, paid the con- 
sideration, and shipped it to plaintiff in 
New York. At the time the horse left de- 
fendant's stable he was not lame, and was 
sound and all right, except the bruise spoken 
of. The horse reached Nevy York on the 
t!6th, and on the following morning plaintiff 
claims to have discovered that this leg was 
badly swelled, and the horse lame. He was 
kept by plaintiff about two months, and then 
returned to defendant, in whose possession 
he remained over Sunday, and on Monday 
morning was sent back to plaintiff's barn, 
after which time defendant did not see him. 
July 15th thereafter this suit was commen- 
ced, based upon a warranty of soundness, 
and alleging a breach of such warranty. 

The main controversy In the case is, was 
the injury to the horse one with which de- 
fendant could be charged under his contract 



of warranty? It is claimed by defendant 
that the injury occurred after the title to 
the property had passed to plaintiff, and that 
therefore, he is not liable in this action; 
that the contract was completed at the dat(^ 
of the posting of the letter to Hatch. On 
the other hand. It is contended by the plain- 
tiff that that contract was not completed 
until the delivery of the horse to Hatch. 
The court below held with the plaintiff upon 
the construction of the contract. The court 
was not in error in this interpretation of 
the contract. The plahitiff's proposition was- 
to take the horse at the price named, if he 
was perfectly sound. Defendant accepted 
the terms of the proposition, but added: "If 
you take him, it must be closed and the 
horse taken without delay." It is said that 
there is no substantial variance between the 
terms of plaintiff's offer and defendant's ac- 
ceptance; but there is a material difference. 
The acceptance left the question open to be 
determined by the plaintiff whether he would 
take the horse at once, and under it he wa» 
botmd to decide whether he would comply 
with defendant's demand. The proposition 
of defendant was tantamount to saying: "I 
will take the $500 you offer on condition 
only that you take the horse immediately.. 
If yon do not conclude to do so, I do not ac- 
cept your terms." It is not true that under 
such circumstances tho minds of the parties 
had met so that the contract was completed. 
Neither can it be said that the posting of 
the letter by plaintiff to Hatch completed 
it. Until the plaintiff had in turn notlfled 
the defendant that he would take the horse 
as defendant proposed, it was not com- 
pleted; and this was not done until Hatch 
called upon the defendant, a week later. In 
any view of the case, the contract cannot 
be said to have been completed until that 
time. Tlie defendant himself could have 
withdrawn the offer up to that time, and the 
plaintiff cx)uld have refused the offer. De- 
fendant so construed it at the time Hatch 
called for the horse, telling Hatch he could 
do as he had a mind to about taking him 
away. It is evident from this that he did 
not then regard the sale as a completed one.. 
It is the rule that, where an offer is by 
letter, the usual mode of acceptance is by 
sending a letter announcing a consent to ac- 
cept. There are other modes of acceptance, 
which are equally conclusive upon the 
parties, but in the present case no letter was 
written to defendant accepting his proposi- 
tion. Mr. Hatch, the agent of plaintiff, was 
directed to go to defendant, pay the money, 
and take the horse. He did not go until a 
week after, and at that time defendant 
might have said: "You have come too late. 
My proposition was an Immediate delivery. 
The plaintiff cannot have the horse. He has 
not accepted my offer to take it without 
delay." If this position had been taken by 
the defendant, and he had refused to deliver 
the horse, no one woiUd have claimed that 
plaintiff could have recovered him in an. 
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action. To make a completed contract, the' 
minds of the parties must meet; and, where 
a proposition is in writing, the acceptance 
must be absolute, and identical with the 
terms of the proposal. The authorities cited 
by defendant's counsel do not meet the case 



presented by this record. This disposes ol 
the main question, as we view it, in the 
case. There are other questions raised by 
brief of counsel for appellant. We have ex- 
amined them, and find no error. Judgment 
affirmed. The other justices concurred. 
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i'UTTLB V. CAMPBELL, et al.i 

(42 N. W. 384, 74 Mich. 652.) 

.hipreme Court of Michigan. April 19, 1889. 

Error to circuit court, Ingham county; 
Peck, Judge. 

Assumpnit by Flora B. Tuttle against John 
F. Campbell and Martin Hanlon. Judgment 
for plaintiff, and defendants appeal. 

Smith & York, for appellants. S. A. 
Montgomery, for respondent. 

CHAMPLIN. J. Some time in 1882 William 
A. Tuttle, who is the plaintiff's husband, en- 
gaged in the business of selling drugs and 
medicines at Williamston, Ingham county. 
He occupied a store wliich belonged to his 
wife, Flora B. Tuttle. In March of 1884 
domestic dissensions caused a separation be- 
tween Tuttle and his wife, and she left him 
and detennined upon filing a bill of com- 
plaint to obtain a divorce from the bonds of 
matrimony. To save litigation over the 
question of alimony, he agreed to give her 
$1,000, in full of all claims against him, to 
be paid when she obtained a decree for di- 
vorce, to secure which he gave her a certifi- 
cate of deposit on the bank of Daniel 1^. 
Grossman, payable to her order when she 
should obtain a decree for divorce against her 
husband. The certificate was then left with 
Crosstuan for safe-keeping. This arrange- 
ment was so entirely satisfactory that the 
parties, on the same day or the next, laid 
aside tlieir differences and went to living to- 
gether again. The bill was not filed, neither 
was the certificate of deposit taken up or can- 
celed with her consent. Harmony, however, 
did not long prevail in the Tuttle family. 
Dissensions broke out anew, and Mr. Tutt e, 
without lier knowledge, obtained from Mr. 
Crossnian possession of the certificate, and a 
short time thereafter she found it in his cash- 
drawer and took and retained possession of 
it. It appeal's that the date of the certiticate 
was March 22, 1884, and when it was ob- 
tained Mr. Tuttle deposited ©500, and gave 
his note to Crossinan, due in six months, for 
the other $500. This note was not taken up 
when he became possessed of the certificate 
after the reconciliation, and there is no direct 
testimony that he then withdrew the $500 
cash which he had deposited, although there 
is a strong inference to that effect from 
Grossman's testimony. At any rate, in Au- 
gust Mrs. Tuttle held the $1,000 certificate, 
and Grossman held Mr. Tuttle's note for 
$500. At this time Mr. Tuttle told her that 
he had got to sell in order to pay Grossman 
that $1,000, because he had to secure him at 
the time he got the certificate, and that she 
might come on Grossman if he did not settle, 
and so he had got to sell out to pay him. 
He finally told Mrs. Tuttle that if she would 
indorse the certificate of deposit to him she 
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could have a thousand dollars' worth of in- 
terest in the stock of drugs and medicines, 
which offer she accepted, and indorsed the 
certificate, and Tuttle delivered it up to Cross- 
man on the 19th day of August, 1884, and 
Grossman canceled it and delivered up to 
Tuttle his note of $500. There was some 
testimony tending to prove that Tuttle had 
occupied the store _of Mrs. Tuttle over two 
years without paying any rent to her, and 
also had collected the rents of tenants occu- 
pying other portions of the building, for 
which he owed her, and that this indebted- 
ness also entered into the consideration for 
the $1,000 worth of interest in the stock of 
goods. After this transaction Mr. Tuttle 
continued to carry on the business until 
April 25, 1885, when he sold the entire stock 
of goods and fixtures to defendants for 
$2,750, $500 of which was paid in cash, and 
the balance in notes. The last one to mature, 
being for $250, was made conditional upon 
defendants being able to obtain a lease of 
the store from Mrs. Tuttle. An inventory 
niadesoon after the purchase at the cost price 
showed the value of the stock to have been a 
little over $3,160. The bargain was closed 
on Saturday night, and the next day Mr. 
Tuttle left the place and remained absent 
nearly two years without his whereabouts 
being known to Mrs. Tuttle. The sale was 
made without her consent. She liad heard 
that the defendant Campbell was endeavor- 
ing to purchase, and he had inquired of her 
whether she would rent to him the store in 
case he should purchase, and she refused, 
and also, as she testilies, expressly notified 
him in that interview that she was the own- 
er of a thousand dollars' interest in the 
stock of goods. This interview was about 
four months before the purchase bv defend- 
ants. The defendant Hanlon had been a 
school-teacher in the village, and had heard 
that the douiestic relations of Tuttle and his 
wife were not entirely harmonious. He was 
invited by Dr. Campbell to join him in mak- 
ing the purchase, and had been told bv him 
that Mrs. Tuttle refused to rent the store to 
him, but it was not shown that he liad ex- 
press notice of Mrs. Tuttle's 81,000 interest 
in the stock of goods when he purchased. 
A bill of sale was executed to them jointly 
by Tuttle, conveying the whole stock of 
goods then in the store. Thev thereupon 
went into possession, and continued the sale 
of drugs at retail, Mr. Hanlon giving his at- 
tention to the selling of the goods in the 
store. About 30 days after the purchase 
Mrs. Tuttle went into the store and found 
Mr. Hanlou tliere in possession, and stated 
to liim that she had a thousand dollars' in- 
terest in the stock, and demanded that he turn 
out to her a thousand dollars' worth of the 
goods in the stock, or pay her $1,000 for such 
interest. He absolutely refused to do either, 
and claimed that they had bought the whole 
stock and it was theirs. No demand was 
made upon defendant CarapbeU. This suit 
was then brought by plaintiff, alleging the 
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conversion of her interest in the goods, but 
waiving the tort, and asliing a judgment for 
their value in assumpsit. Tlie trial resulted 
in a verdict and judgment for the plaintiff for 
the full amount of her claim, with interest 
from the date of demand. 

Three objections were taken to the admis- 
sion of testimony. We do not think the er- 
rors assigned upon them call for a reversal 
of tlie judgment upon any of the grounds 
stated against the admission of such testi- 
mony. 

The main grounds of error relied on may 
be considered under the following heads: 

First. Was the transaction between the 
plaintifi and her husband such a one as 
created them owners in common of the stock 
of goods? 

iSecorul. If they were such owners in com- 
mon, would a purcliaser from the husband of 
(he whole stock, without notice of his co- 
ownei's rights, acquire a title to the whole 
stock ? 

I'hird. If not, is the purchase by Dr. ("amp- 
bell, with notice of plaintiff's ownership and 
the refusal to recognize the rights of Mrs. 
Tuttle by the defendant Hanlon, evidence of 
a conversion of the goods by both defendants, 
so as to sustain an action auaiust both jointly '? 

Fourth. Where a small portion only of the 
goods are sold, the balance remaining in pos- 
session of the co-ownei-s in common, who 
deny the right of another owner in common 
to any of the goods, can tlie dispossessed 
owner treat it as a conversion of the whole, 
and, waiving the tort, maintain an action of 
assumpsit to recover the value of tlie goods 
converted? 

1. The owner of chattels may sell an un- 
divided sliare or interest in tliem, and Die re- 
lation thus created will be a common owner- 
ship, which, by analogy to such relations in 
real property, is frequently designated as ten- 
ancy in common of the property. In such 
i-ase no actual delivery is required. Tlie title 
passes at time of sale, if sucii is the intent of 
the parties. Jioth or either may have the 
actual possession of property owned in com- 
mon, and when one owner has the actual 
possession, and the other has not, tlie owner 
in possession is simply tlie bailee of his co- 
owner's sh;ire. When an undivided share or 
interest in pei-sonal property is sold, there is 
no more objection to a designation of the in- 
terest sold by dollars' worth tlian there is by 
designating a part, as one-half, one-fifth, or 
any otlier fraction of the whole. In either 
case the part sold is a fraction of the whole, 
and extends to every part and parcel thereof. 
In one ease the unit is the property; in the 
other, the unit is the vaUie of the property. 
But tlie value represents the property, so that 
the units are in fact the same. The share 
conveyed measured by dollars' worth will de- 
pend, as regards quantity, upon the total 
value or worth of the whole property. And, 
in cases where the property is severable and 
capable of division in kind without sale, such 
share may be severed or separated from the 
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rest by taking so many dollars' worth, lyith- 
out regard to the quantity tliat is left, 
whether it be much or little, for the balance 
of the unit will be left after taking out the 
dollars' worth severed. Of course, a division 
is more readily made when the unit is the 
thing and the share is designated by a frac- 
tion of the quantity; but if the owners can- 
not agree upon the division, then the remedy 
is a sale, as in other cases. Dollars' woi'tli is 
often used to measure and designate the share 
or ownership in property. Moreparticulaily 
is this the case in partnership transactions. 
No difHculty has been experienced in divid- 
ing up the property from the use of such 
standard as a measurement of interest. A 
sale of an interest in personal property must 
be supported by a sufficient consideration. 
In this case there was evidence of a present 
consideration passing from Mrs. Tuttle to 
her husband, which, if believed by the jury, 
was sutficient to support the contract. We 
conclude that the transaction between Mr. 
and iSIrs. Tuttle was sucli as created them 
owners in common of the stock of goods. 
2. This being so. he could not without 
consent convey away her title to the goods to 
the defendant purchasera. So far as he re- 
tailed goods out of the store to customers, her 
consent would be implied by the course of 
dealing tacitly permitted by her, without ob- 
jection. But a sale of the entire stock, being 
out of the Old! nary course of business, would 
require her consent, in order to bind her or 
carry her interest to the purchaser. She tes- 
tified that he had expressly agreed that he 
would not sell out the entire stock without 
her knowledge and consent, and thatthis sale 
was made in violation of that agreement. 
Owners in common of property liave a right 
to dispose of their own undivided share, but 
such owner cannot sell the whole property, 
nor any portion thereof except his own ; and 
if he undertakes to dispose of any larger in- 
terest his co-owners are not bound tliereby. 
Hussell V. Allen, 18 X. Y. 173-178, per Dean, 
J.; White v. Brooks, 43 N. H. 402; Welch 
V. Suckett, 12 Wis. 243; Frans v. Young, 24 
Iowa, 375. The principle is well settled that 
a seller of personal property can convey no 
greater title than he has, and it makes no 
difference that the purchaser has no notice 
and is ignorant of the existence of other par- 
ties in interest. Couse v. Xresent, 11 Mich. 
(35; Dunlap v. Gleason, 16 Mich. 158; Trudo 
V. Aiulei-son, 10 Mich. 357; Parish v. Morey. 
40 Mich. 417; Tease v. Smith, 61 N. Y.477: 
Bearce v. Bowker, 115 Mass. 129. Excep- 
tions are found where, through the conduct 
of the party or by his laches, he is estopped 
from asserting title as against the innocent 
purchaser; but this case does not come within 
the exception. The fact that Hanlon had no 
notice of plaintiff's intere-st in the goods be- 
fore he purchased from Mr. Tuttle is of no 
importance, and the rule laid down by the 
court, requiring that they should find as mat- 
ter of fact that he had notice of her interest 
iu order to entitle her to recover, was more 
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favorable to defendants than they were en- 
titled to, and the question raised by defend- 
ants' counsel, that there was no testimony to 
support such finding, is of no consequence. 
By their purchase' the defendants acquired 
title to that portion of the stock which their 
vendor had not sold to Mrs. Tuttle, and to 
that only, and they stood in the same relation 
to Mrs. Tuttle, respecting the ownership of 
the goods, as their vendor stood before their 
purchase, and were owners in common with 
her of the entire stock. 

3. Ordinarily, when an owner in common 
sells the goods, the other owner in common 
may treat this act as a conversion, and bring 
an action of trover against his co-owner, to re- 
cover the value of his share ; but he is not 
obliged to do this. He may retain his title 
in the goods in the hands of the purcliaser, 
and if he converts them he is likewise liable 
therefor to his co-owner. What constitutes 
a conversion, short of a sale, is not definitely 
settled. A total destruction of the chattel, or 
a conversion of the whole to his own use, or 
something equivalent, such as a total denial 
of his co-owner's interest in tlie property, 
coupled with a total exclusion from posses- 
sion, will render the owner in possession lia- 
ble to his co-owner. Owing to the right 
which an owner in common has to the pos- 
session of properly so owned, it the property 
is in its nature indivisible, mere refusal to 
yield possession of the property or admit to a 
joint possession, without denying the inter- 
est or ownership of his co-owner, will not 
constitute a conversion. I have no doubt 
that the claim set up of such exclusive own- 
ership by Hanlon when demand was made 
upon him and his denial of, and his refusal to 
recognize, the rights of plaintiff, constituted a 
conversion of the plaintiff's interest in the 
property, so far as he was concerned. No de- 
mand was made of defendant Campbell, and 
none was necessary, if the testimony of Mrs. 
Tuttle is to be believed, and under the in- 
structions of the court the jury have given 
credence to it. The law is laid down in 
Couley, Torts, at page 528, (*451,) that: "One 
who buys property must, at his peril, ascer- 
tain the ownership; and, if he buys of one 
having no authority to sell, his taking pos- 
session in denial of the owner's right is a 
conversion. " Dr. Campbell purchased know- 
ing Mrs. Tuttle's right to the property, and 
in contravention of it purchased from Tuttie 
the whole property, without recognizing, but 
ignoring, her rights or title to any of it and 
took possession thereof under his bill of sale 
conveying the whole property with warranty. 
This was a conversion of her share in the 
property by him, and a denirind before bring- 



ing suit was unnecessary. The third ques- 
tion must be answered in the atfirmative. 

4. The general rule is that before a party 
can waive a tort for the con version of personal 
property and biing assumpsit the property in 
the hands of the tort-feasor must have been 
sold and converted into money, upon the the- 
ory that the money has been received for the 
plaintiff's use. There is, however, another 
class of cases, where tlie property has been 
converted but not sold, where the tort may be 
waived and assumpsit brought for the value 
of the goods converted. This class belongs 
to those relations where a contract mayexi.st 
and at the same time a duty is superimposed 
or arises out of the circumstances" surround- 
ing or attending the transaction, the viola- 
tion of which duty would constitute a tort. 
In such cases the tort may be waived and as- 
sumpsit be maintained, for the reason that 
the relation of the parties out of which the 
duty violated grew, had its inception in con- 
tract. These relations are usually those of 
trust and confidence, such as those of agent 
and principal, attorney and client, or bailee 
and bailor. When an owner in common of 
personalty has the exclusive possession of the 
property he Is a bailee of his co-owner's share. 
In such case there is a contract of bailment 
implied between the parties, the law implying 
a delivery from the nature of the case and the 
peculiar rights which one owner in common 
lias to such property when reduced to his pos- 
session. He takes it and holds it upon the 
trust and confidence that he will care for it and 
use it, if he uses it, in an ordinarily careful 
manner, and will not sell or convert his co- 
owner's share to his own use. If he violates 
this trust and contidence by converting the 
property to his own use, his co-owner may 
bring trover for the conversion, or, waiving 
the tort, may sue in assumpsit to recover its 
value. This has been the settled law in this 
state for many years, and was explicitly de- 
clared in Fiquet v. Allison, 12 Mich. 328, 
which case is decisive of this. See, also, Coe 
V. Wager, 42 Mich. 49, 3 N. W. liep. 248; 
McLaughlin v. Salley, 46 Mich. 219, 9 N. W. 
Rep. 256; Evans v. Miller, 58 Miss. 120. The 
facts of this ease do not bring it within the 
principle above stated, and the action of as- 
sumpsit cannot be maintained. 

The judgment must be reversed and a new 
trial granted. 

MORSE and LONG, JJ.. concur. 
CAMPBELL, J., concurs in the result. 
SHERWOOD, C. J., dissents. 
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McIVER V. WILLIAMS. 

(53 N. W. 847, 83 Wis. 570.) 

Supreme Court of Wisconsin. Dec. 6, 1892. 

Appeal from circuit court, Milwauliee coun- 
ty; D. H. Johnson, Judge. 

Action originally brought by Anton Thiele 
against William M. WUliams for the posses- 
sion of personal property. On tlie death of 
Thiele, James Melver, as his administrator, 
was substituted as plaintiff. Prom a judg- 
ment entered on the verdict of a jury- directed 
by the court in favor of plaintiff, defendant 
appeals. Reversed. 

The other facts fully appear in the following 
statement by WINSLOW, J.: 

Replevin for a span of horses, harnesses, and 
a wagon. The property was originally owned 
by appellant, Williams. One Thiele, plain- 
tiff's intestate, in his lifetime, negotiated with 
Williams for the purchase of the property, and 
obtained possession of the same by virtue of 
such negotiations. It was claimed by plaintiff 
on the trial that Thiele in fact purchased the 
outfit for the agreed price of $400, and that he 
was to have a few days' time to pay the pur- 
chase price. On the other hand, it was claim- 
ed by Williams that the price was agreed on 
in case of purchase, but that possession of the 
property was given by Williams to Thiele for 
the purpose of trial only for two days, which 
time Williams subsequently extended for an- 
other day. Thiele in fact Icept the liorses five 
days, paid no part of the purchase price, and 
fl'illiams on the fifth day retooli the property 
from the possession of Thiele's son, who was 
driving the team. Thiele brought replevin, 
and, upon his death before trial, McIver, his 
iidministrator, was substituted as the party 
plaintiff. The court directed a verdict lor 
plaintiff, upon which judgment followed, and 
defendant appealed. 



J. M. Clarice, for appellant. J. A. Eggen, for 

respondent. 

A^'LXSLOW. J., (after stating the facts.) In 
order to justify the direction of a verdict for 
plaintiff, the court must have concluded that 
the uncontradicted evidence showed that there 
had been a sale of the horses and wagon upon 
credit, wliich had become absolute at the time 
of the recaption of the property by defendant. 
In this, we thinii, he was mistalien. The de- 
fendant gave his version of the transaction at 
length, and we think that a jury would be en- 
tirely justified in finding therefrom that no 
sale upon credit was in fact made, but that 
defendant simply allowed the intestate to talce 
the horses a few days to try them, and agreed 
that, in case they were satisfactory after such 
trial, Thiele might purchase tlie entire proper- 
ty for $400 in cash. If this was in fact the 
agreement, the defendant was entitled to re- 
talie the property, as he did, because payment 
would be a condition precedent, or at least con- 
current, and the right of property would not 
pass until payment was made or waived, even 
though a delivery of the property, upon trial 
only, had been made. The defendant was enti- 
tled to have this question submitted to the jury. 
It appears that Thiele was garnished by sever- 
al persons, as a debtor of Williams, on the day 
laefore WiUiams tooli possession of the liorses, 
but that Williams was not sei-ved with process 
until several days afterwards. There is uotli- 
ing in the record to sliow whether the gar- 
nishee actions referred in any way to an in- 
debtedness supposed to arise from a purchase 
of the horses, or in fact wliether the actions 
ever went to judgment. We cannot consider 
what the effect might be if in fact they did go 
to judgment against Thiele. 

Judgment reversed, and cause remanded for 
a new trial. 
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LAMONT T. LA FEVRE et al. 



(55 N. W. 687, 96 Mich. 175.) 
Supreme Court of Michigan. June 23, 1893. 

Appeal from circuit coiu-t. Bay county, in 
chancery; George P. Cobb, Judge. 

Bill by Matthew Lamont against Frank 
La Pevre and wife and Michael Daily to en- 
force a mechanic's lien. Decree for com- 
plainant. Defendants appeal. Affirmed. 

McDonell & Hall, for appellants. Hatch 
& Coolcy, for appellee. 

HOOKER, C. J. Complainant, a material 
man, filed the bill in this cause against Frank 
La Fevre and Almtna La Fevre, husband 
and -wife, and Michael Dally, to enforce a 
mechanic's lien for material furnished for an 
hotel erected upon premises owned by Frank 
La Fevre. A contract to furnish material, 
erect and complete said hotel, was let by 
La Pevre to a firm of builders named "Willis 
& Grant, who in turn sublet a portion to one 
Thompson. Thompson failed to perform, 
and negotiations were had whereby com- 
plainant furnished material which Thompson 
should have furnished. The principal dis- 
pute, so far as the facts are concerned, is 
over the question of defendant Frank La 
Fevre's UabUity to complainant for this ma- 
terial, the complainant asserting that it was 
furnished upon the request of La Pevre, ac- 
companied by a promise to pay for the same 
the amount of complainant's bid. The de- 
fendants deny that La Pevre promised to 
pay for the material, and allege further that, 
if he did, the promise, being oral, would 
come within the statute of frauds as a prom- 
ise to pay the debt of Willis & Grant, who 
were tmder contract obligations with Frank 
La Pevre to furnish the material. Upon the 
question of fact it is sufficient to say that we 
agree with the circuit judge that the com- 
plainant estabUshed the contract alleged, and 
that it was an original promise, and valid. 
It was not within the statute, for complain- 
ant did not sell to Willis & Grant, nor did 
they purchase the material from him. 

A number of legal questions arise. It is 
contended that there was no meeting of 
minds, because no time appears to have been 
specified when the amount agreed upon for 
the material should be paid, but the rule of 
construction in such cases is that payment 
upon delivery is contemplated. The state- 
ment filed with the register of deeds was to 
the effect that the materials were furnished 
"in pursuance of a certain contract with 
Frank La Pevre," and ttiat there was $220 
due, and a copy of this statement, with notice 
of filing, was served on Prank La Fevre 
only. The blU alleges two contracts, — one 
made on or about July 26, 1890, for $400; 
and another, "that complainant should fur- 
nish for the building such materials as La 
Fevre might order from time to time, for 
which he (La Pevre) would pay, under which 
aiTangement complainant furnished materi- 



als to the amount of $20." This sum of $20 
was rejected by the circuit judge, and, as 
complainant did not appeal, cannot be al- 
lowed here. It is mentioned because the 
defendants assert that it is t'se o -^aslon of a 
variance between the statement, which men- 
tions one contract, and the bill and proofs, 
which mention two; and it is contended 
further that the statement is excessive by 
this amount, and that the lien is therefore, 
lost. It appears that the only reason for 
denying .complainant any portion of his claim 
was the fact that in his statement of lien he 
did not say two certain contracts instead of 
one. By a mere technicality he is deprived 
of his security for $20, although an honest 
claim. The case differs from those cited by 
counsel for defendants where pei-sons wrong- 
fully clouding debtors' titles with excessive 
liens are denied the benefit of the statute. 
The case of Gibbs v. Hanchette, (Mich.) 51 
N. W. Rep. 691, carefuUy distinguishes be- 
tween such cases and those where, through an 
honest mistake, too much has been claimed 
in the statement of lien, or by reason of a 
failure of proof the claimant was denied the 
entire amount claimed. We think this case 
is of the latter description. Under his plead- 
ing the court below declined to consider the 
$20 item, and for reasons given we cannot 
allow him the amount here, if we should find 
the statement filed would permit it, about 
which we find it unnecessary to express an 
opinion. 

A point is made over the matter of notice, 
defendant Almina La Fevre not having beea 
served with notice. The object of a notice 
is to prevent the owner from paying the 
principal contractor, (Laws 1885, p. 297, § 5,) 
and in this case, as the contract was made 
with the owner, there was no necessity for 
a notice. The validity of a lien does not de- 
pend upon the notice. Kirkwood v. Hoxle, 
(Mich.) 54 N. W. Rep. 721. The building for 
which this material was furnished was an 
hotel, with a wing; the latter, used for a 
barber shop, being entirely on the west half 
of lot 11, while the former was on the west 
half of lot 12, of block 19, in Bay City. The 
proof shows that the timber was used in 
both, which were being erected together, and 
it is not an unreasonable assumption that 
both were contemplated when th«i contract 
was made. We think they should be treated 
as one parcel, as defendant evidently treated 
them, and that the lien attached to both. 

The remaining question pertains to the 
homestead rights of Mrs. La Fevre. The 
defendants purchased the premises for a 
homestead before contracting, and moved up- 
on them before the statement of lien was 
filed, with the design of making it their 
home. They thereby made it a homestead, 
and tlie fact that the building erected and in 
which they reside is an hotel made no dif- 
ference. MiUs V. Hobbs, 76 Mich. 122;' 
Ivmg V. Welborn, 83 Mich. 199, 47 N. W. 

142 N. W. 1084. 
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Bep. 106. To the amount of $1,500 it was 
exempt from this lien. Beyond that sum 
the lien attaches, and, as the premises can- 
not be divided, a sale affords the only means 
of reaching the excess. To hold that it could 
«iot be reached because indivisible would be 
to do violence to the plain intent of the 



statute, which, while it aims to afCord every 
one a shelter, was not designed to enable 
him to defeat creditors by so constnicting 
valuable property as to make it difficult to 
divide it. The decree of the circuit court 
will be afllrmed, with costs. The other jus- 
tices concurred. 
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CROSBY et al. v. DELAWARE & H. 
CANAL CO. 

(36 N. B. 332, 141 N. Y. 589.) 

Court of Appeals of New York. Feb. 27, 1894. 

Appeal from supreme court, general term, 
third department. 

Action by Abel A. Crosby and others 
against the president, etc., of the Delaware 
-& Hudson Canal Company for conversion of 
lumber. From a judgment of the general 
term (21 N. Y. Supp. 83) affirming a judg- 
ment for plaintiffs entered on a verdict, de- 
fendant appeals. AflSrmed. 

For former reports, see 5 N. Y. Supp. 949, 
mem.; 8 N. Y. Supp. 936, mem.; 13 N. Y. 
Supp. 306; 21 N. Y. Supp. 83; 23 N. E. 736; 
28 N. E. 363. 

F. L. Westbrook, for appellant. S. L. 
Stebbins, for respondents. 

GRAY, J. This action which, for the 
third time, is brought to our attention, was 
instituted to recover the value of a quanti- 
ty of lumber wrongfully taken and convert- 
ed, as the plaintiffs allege, by the defendant. 
It had been transferred to plaintiffs by the 
firm of G. & E. Harnden in payment of an 
indebtedness. The Harndens were engaged 
in the business of boat building upon the 
Delaware & Hudson Canal, and in Novem- 
ber, 1882, had contracted with the defendant 
to build two canal boats, during the coming 
winter, for delivery in the spring. In pur- 
suance of an order from them, the defend- 
ant, subsequently to the making of the con- 
tract, delivered at their yard lumber of the 
<juality and quantity requested. The con- 
tract between the parties as to the building 
of the boats contained no obligation as to 
the ordering or the suppl.ving of any lum- 
ber. When the lumber was sent, the de- 
fendant forwarded to the Harndens one of 
their printed bills, or a memorandum with 
blank spaces to be filled in by writing, head- 
ed: "Rondout, N. Y., Nov. 24, 1882. Messrs. 
G. & E. Harnden to the Delaware and Hud- 
son Canal Co., Dr.," — and thereinafter speci- 
fying the number of feet, the kinds, sizes, 
and prices of the lumber, and the sum of 
the indebtedness. In December following, 
the Harndens failed, and applied their va- 
rious properties towards the discharge of 
the claims of creditors; transferring, as it 
has been said, this lumber to the plaintiffs 
by means of a bill of sale. 

The defendant, claiming to have always re- 
tained its ownership of the lumber, intro- 
duced evidence for the purpose of showing 
that the lumber had been furnished to the 
Harndens only to be used in the boats con- 
tracted for; payment to be made for it by 
deduction of its value from the price of the 
boats upon their completion in the spring 
It was shown that it was the custom for 
the defendant to furnish its own lumber to 
boat builders generally; but solely for the 



purpose of being used in the construction of 
boats it had contracted for, and with the un- 
derstanding that its cost was to be taken 
out when the boats were paid for. The evi- 
dence tended to show that this custom was 
known to the Harndens, and that, while in 
former years they had made cash payments 
for lumber obtained of the defendant, for 
some few years prior to this transaction, in 
November, 1882, they had maintained simi- 
lar contractual relations with defendant in 
the building of boats, ordering lumber of the 
defendant for the purpose of being put into 
boats, and having its 'cost deducted from the 
contract price of the boats. The defendant 
has contended that the transacticfa between 
it and the Harndens In the furnishing of 
this lumber constituted a bailment, only, of 
the lumber, and not a sale, and that its title 
to it was never to be severed until the lum- 
ber was actually used in the construction of 
the boats. Upon the first trial the trial 
judge followed that view, and nonsuited the 
plaintiffs. When from that trial it came 
here, we held that, upon the evidence, wheth- 
er it was a bailment or a sale of the lumber 
was a question for the jury to determine. 
We thought that the bill or memorandum 
sent with the lumber was some evidence 
that the transaction was understood as a 
sale, and that the custom of the defendant 
in supplying its lumber was not necessarily 
inconsistent with a sale. 119 N. Y. 334, 23 
N. B. 736. Upon a subsequent trial the 
plaintiffs recovered a verdict, and when the 
case came here again, upon the defendant's 
appeal, the judgment was reversed, and a 
new trial ordered, because of error in the 
exclusion of evidence offered by the defend- 
ant in the testimony of the agent who sent 
the bill of sale or memorandum, however it 
may be termed, to explain the object or pur- 
pose in sending that paper. 128 N. Y. 651, 
28 N. B. 363. The agent was the company's 
paymaster, whose duty it was to send out 
such bills or statements, and we held that 
his testimony to explain the meaning of the 
bill being sent to the Harndens was not ob- 
jectionable as an attempt to vary any con- 
tract between the parties. It had been 
made use of by the plaintiffs as evidence of 
an admission by the defendant of there hav- 
ing been a sale of the lumber; and being, 
by reason of its informal character, consist- 
ent with either that view, or with the view 
that it was merely a statement advising the 
Harndens of what had been delivered imder 
their order, and of what they would have 
to account for, it was proper that the de- 
fendant should have whatever benefit might 
result from an explanation by its agent of his 
object in sending it. Had the evidence, 
aside from this bill, established that there 
had been a sale, then the explanation of the 
purpose in sending the bill might have been 
improper. Such an Instrument is usually 
deemed to be within an exception to the 
general rule of evidence, and, for its Inform- 
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al and incomplete character, to be open to 
evidence in explanation and to tlii-ow light 
upon the contract between the parties. See 
Phil. Ev. (Cow. & H. and Edw. Notes,) 072; 
HaiTis V. Johnston, 3 Cranch, 311. Upon 
the last trial, the evidence of the company's 
agent in explanation of the purpose of send- 
ing the bill in question was admitted, and 
was to the effect that it was sent upon this 
occasion to the Harndens as it had been 
sent to them upon previous dealings, and, 
in accordance with the company's universal 
custom, to other parties, "as a memorandum 
of the lumber that they had, and as a memo- 
randum of the amount that had to be de- 
ducted from the contract price of the boat 
when the company settled for It," and that 
it was not sent for any other purpose. With 
that explanation of the company's agent, 
in connection with some testimony by other 
boat builders that the company furnished 
lumber *to all of tbem upon the same terms, 
and for the sole pm-pose described by the 
company's agent, the defendant's counsel in- 
sists that the ease was so complete for the 
defendant as to have made it the duty of 
the ti-ial judge to decide the question, as 
one of law, in favor of the defendant, and 
to have nonsuited the phiintiffs. That the 
evidence preponderates in favor of the de- 
fendant's contention as to what the transac- 
tion amounted to cannot be doubted, and, as 
we have said upon the previous occasions 
when the case was under review, we again 
say that the equities militate, and the evi- 
dence tends, strongly against the claim of 
the plaintiffs. It is difficult to understand 
how the jury could have come to the conclu- 
sion which they did upon any fair and con- 
scientious consideration of the proofs; but 
we cannot say that the case had been whol- 
ly removed from their province, and, if not, 
then we cannot interfere with their decision 
of the issue. It does not follow that, with 
the evidence of the company's agent in the 
case, however strongly supporting the com- 
pany's position, the plaintiffs were foreclosed 
from insisting upon tlie inconclusiveness of 
the evidence relied upon by the defendant, 
or upon certain opposing inferences being 
possible from the proofs, and that it was the 
province of the jury to consider and decide. 
Nor was anything else to be inferred from 
om- previous opinion than that the evidence 
of the company's agent was admissible in its 
behalf upon the issues, in view of the use 
made of this bill by the plaintiffs, and to 
explain the object in sending it. However 
convincing the evidence, to the ordinary 
mind, that the defendant was right in its 
contention, it cannot be said that the facts 
depended upon were incapable of another 
aspect, or that, from the circumstances out of 
which they grew, and which bore upon the re- 
lations of these parties, it was impossible to 
infer that this transaction was not a sale of 
the lumber. It is the undoubted rule that in 
such actions the plaintiff must establish his 



title to, and right to the possession of, the 
property alleged to have been wrongfully 
converted; and this was undertaken in this 
case. The Harndens were in possession of 
the lumber, and apparently, from the bill 
rendered, were indebted for it as upon a sale 
to them, and they had transferred it to 
plaintiffs by a bill of sale. It appeared that 
the Harndens had previously bought lumber- 
of the defendant for cash, and that, after an 
interview between a member of that firm 
and an officer of the company, the course of 
dealing was changed, and credit was given to 
them for lumber ordered and delivered. 
With lumber so obtained, boats of other par- 
ties were repaired, and there was no proof 
that any restrictions were imposed upon its 
use. Nor did it appear that anything was 
said or written as to the title to this lumber 
being only conditional in the Harndens. 
Though its cost was to be received by the 
defendant only when the boats were built,, 
and then by way of deduction from the sum', 
contracted to be paid for the boats, that was 
not necessarily conclusive upon the question 
of the ownership meanwhile, for the title to 
an article may pass upon a credit sale, if 
such be the intention of the parties. Anoth- 
er circumstance was that the company was 
not bound to accept and to pay for the boats 
until after inspection and approval; thus in- 
troducing another element of possible doubl 
into the question of title. All these circum- 
stances, and some others of more or less im- 
portance, were open to the consideration of 
the jury, in connection with tie form of the- 
bill for the lumber sent by the company's 
agent; and, as it has been already intimated, 
however strong may seem the Inference to 
our minds that there was only a conditional 
sale or a bailment of the lumber, a different 
inference was permissible; so that, under 
the well-settled rule, the jury became the 
proper judges between the litigants, and 
their decision closes the dispute, in the ab- 
sence of any errors committed in the course- 
of trial which would authorize us to order a 
new trial. 

The defendant's counsel requested the trial 
judge to charge "that if the jury find that 
the evidence given by Larter that the bill 
sent to the Harndens November 24, 1882, 
was sent only as a memorandum of the quan- 
tity and of the quality of the lumber, and its 
value, is true, the bill is not an admission 
that the lumber was sold to the Harndens," 
—to which request he replied: "I decline to 
charge in those words, and will leave it as 
a question of fact, under all the evidence, for 
the iwcy to determine whether or not the 
lumber was sold." We think there was no 
error in this. Larter was the company's 
paymaster, and had testified that the bill 
had been sent as previous ones had been 
sent, namely, as a memorandum to show the 
amount to be deducted* from the contract 
price of the boats when constructed. The 
effect of that evidence upon the bill was for- 
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the jury to decide. It was not legal error 
for the court to refuse to say what would 
become of certain evidence if certain other 
■evidence was believed; nor was the court 
bound to put the proposition to the jury, if 
we assume its truth, as it was formulated by 
the counsel. Conley v. Meeker, 85 N. Y. 618. 
Therefore, when, in his reply to the request, 
the trial judge simply relegated the whole mat- 
ter to the jury, to be decided upon the evidence 
before them, he committed no error. In his 
charge he remarked that "the intention with 
which a thing is done does not always con- 
trol the legal effect of the thing done." That 
is very true, and did not prejudice the de- 
fendant's case. That object which one may 
propose to himself in entering upon some 
transaction often fails of its accomplishment 
"by the operation and intervention of rules of 
law. The judge sufficiently explained the 
"bearing of the remark. When subsequently, 
upon the request of the defendant's counsel, 
he instructed the jui-y that the minds of con- 
tracting parties must meet to make a valid 
■contract, that the question was one for the 
jury as to what the contract was, and that 
"if, from the circumstances, you are satisfied 
that it was the intention of both parties at 
that time that the title should pass,— that their 
minds met upon that,— then you may treat 
it as a sale; if, from the circumstances, you 



do not believe that the parties' minds met, 
you may treat it as no sale,"— he made it 
clear enough what part intention played in 
the transaction of the parties, and there 
should have been no confusion in their minds 
about it. 

The tiial judge refused to charge "that the 
intent of Larter as to the sending of the 
bill, * * • if Larter is believed by the 
jury, floes determine the legal effect of the 
sending of the bill." This was not error. 
As it has been said, Larter was following 
the usage in previous transactions, and 
though his own intention in sending the bill 
in that form may, nevertheless, have been 
to treat the matter as a bailment, and the 
bill as a mere memorandum, that could not 
control the real arrangement, if it was other- 
wise; and what that was the facts and cir- 
cumstances, taken all together, must be con- 
sidered and weighed, for the absence of any 
definite agreement upon the subject in words 
or In vpritings. We have scrupulously con- 
sidered these and other rulings upon re- 
quests to charge, and upon the admission 
and exclusion of evidence, and we are not 
able to say that there exists any error which 
would justify us in permitting the defendant 
to submit its case to the chances of another 
trial. The judgment should be affirmed, 
with costs. All concur. Judgment affirmed. 
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IRONS V. KENTNER. 

(50 N. W. 73, 51 Iowa, 88.) 
Supreme Court of Iowa. April 26, 1879. 

Appeal from circuit court, Tama county. 

Action against C. H. Kentner to recover 
the value of wheat deposited by plaintiff 
and one Armstrong, who subsequently as- 
signed his interest to plaintiff, in defendant's 
elevator, and there destroyed by Are with- 
out defendant's fault. The receipt given 
Armstrong and plaintiff when the wheat 
was delivered was as follows: "Bought of 
T. IC. Armstrong, for C. H. Kentner, to be 
delivered at his elevator, according to sam- 
ple, wheat No. 3, at owner's risls as to fire." 
A memorandum of the quantity of wheat 
was on the back of the receipt. It was ad- 
mitted at the trial that it was the custom 
to mix wheat when delivered at the elevator, 
and return owner's wheat of lilie quality, 
and to charge storage when the wheat re- 
mained In the elevator more than a month. 
Judgment for plaintiff. Defendant appeals. 
Reversed. 

A. W. Guernsey and O. H. Jlills, for appel- 
lant. W. H. Stivers, for appellee. 

ROTHROGK, J. The question we are re- 
quired to determine is whether the transac- 
tion between the contesting parties consti- 
tuted a sale of the wheat or a mere bailment. 
The evidence shows that the wheat in ques- 
tion was not deposited in a common bin with 
other wheat, but that it was placed in a 
separate bin, where it remained unmixed 
with other grain until it was destroyed by 
fire. It further appears that no demand was 
made for the wheat by the plaintiff or Arm- 
strong previous to the fire, but that the de- 
fendant, by his agent, offered the plaintiff 
95 cents per bushel on the Saturday before 
the fire. In Johnston v. Browne, 37 Iowa, 
200. the ticket or memorandum given by 
Browne on receiving the grain in the ele- 
vator was in these words: "Bought of H. 
T. Pickett, for W. P. Browne, to be deliver- 
ed at Browne's elevator, if all like sample 
of wheat, at $ , in store, buy- 
er, bushels, lbs." It was shown 

in that case, by extrinsic evidence, that the 
understanding of the parties was that 
Browne, the proprietor of the elevator, was 
to ship and sell the grain on his own ac- 
count, and, when the depositor desired to 
sell, Browne was to pay the highest price 
for the grain, or return a like quantity and 
quality. That transaction was held to be 
a sale, and not a mere storage or bailment 
of the grain. In Nelson v. Brown, 44 Iowa, 
455, the ticket or memorandum delivered to 



the depositor of the grain was in these 
words: "Received of C. C. Co well, for 
Thompson, in store, for account and risk of 
C. C. Cowell, one hundred and eighty-three 
bushels No. 3 wheat. Loss by fire, heating, 
and the elements at the owner's risk. Wheat 
of equal test and value, but not the identical 
wheat, may be returned." It was held in 
that case that so long as the wheat remain- 
ed in the elevator, though thrown in a com- 
mon bin with wheat of like quality, the 
transaction was a mere bailment. It is there 
said: "But the warehouseman is not under 
obligation to retain the wheat of the de- 
positor in his wareho\ise. He may, without 
breach of contract, and without being guilty 
of conversion, ship the wheat away on his 
own account. When he avails himself of 
this privilege, the character of the transac- 
tion and the relation of the parties change." 
In the case at bar the ticket or memoran- 
dum expresses no completed contract upon 
its face. In this respect it is unlike the 
contract In Marks v. Elevator Co., 43 Iowa, 
146, where it was held the contract could 
not be explained by parol evidence, because 
It was complete in its terms. In this case 
no action can be maintained upon the In- 
strument without the aid of extrinsic evi- 
dence. Parol evidence is necessary to fix 
the price agreed to be paid if it should be 
held to be a contract of sale, and, whether 
a sale or mere bailment, parol evidence is 
necessary to explain the figures indorsed on 
the instrument. It was admitted the grain 
was delivered in pursuance of the alleged 
custom or usage, and It was shown that it 
was in the elevator in a separate bin when 
it was burned, and that the defendant of- 
fered to purchase it on the Saturday before 
the fire. These facts, when taken in con- 
nection with the ticket, show clearly that 
the transaction was not a sale, but a bail- 
ment. It is true that the word "bought" in 
the ticket, unexplained, would import a sale, 
but, wflen taken in connection with the ex- 
pression "at owner's risk of fire," and in 
the light of the parol evidence, it clearly ap- 
pears that a sale was not contemplated by 
the parties. "At owner's risk of fire" evi- 
dently means that, so long as the wheat 
should remain In the elevator, the plaintiff 
should bear that risk. If it was a sale, It is 
not at all probable that any such words 
would have been used. In such case, the 
warehouseman would have assumed the risk 
without any stipulation to that effect. 

We think the case is clearly within the 
rule of Nelson v. Brown, supra, and that, 
as the identical wheat remained In the ele- 
vator, and was consumed with it, the de- 
fendant is not liable. Reversed. 
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STURM V. BOKER et al. 

(14 Sup. Ct. 99, 150 U. S. 312.) 

Supreme Court of the United States. Nov. 20, 
1893. 

Appeal from the circuit court of the United 
States for the district of Indiana. Reversed. 

Solomon Claypool and JohQ M. Butler, for 
appellant. Albert Balcer, Wm. D. Guthrie, 
and C. A. Seward, for appellees. 

Mr. Justice JACKSON delivered the opinion 
of the court. 

niis suit, as originally instituted, was an 
action at law by the appellant, in the supe- 
rior court of Marlon county, Ind., against the 
defendants, to recover the sum of $238,000, 
with Interest thereon, for which sum, the 
plaintiff alleged, they were indebted to him. 
The defendants, being citizens of New York, 
removed the cause to the circuit coin:t of the 
United States; and, as the claim involved va- 
rious matters of account, running thiough a 
period of several years, the court, on motion 
of the defendants, transferred the cause to 
the equity docket, and required the plain- 
tiff to reform his pleadings. In compliance 
with this order, the plaintiff tiled his bill of 
complaint, setting forth various transactions 
involving matters of account between him- 
self and the defendants, commencing in Sep- 
tember, 1867, and continuing down to Sep- 
tember, 1876. The answer of the defendants 
admitted many of the facts charged, and 
either denied others, or set up new matter in 
avoidance thereof. 

The several Items of account presented by 
the pleadings need not be specially men- 
tioned, or sepai-ately considered, nor is it 
deemed necessary, in the view we entertairi 
of the case, to review the immense volume 
of testimony taken in the course of the liti- 
gation. — covering about 4,000 printed pages,— 
Involving Irreconcilable conflicts, and includ- 
ing much that is wholly irrelevant The ma- 
terial facts are clearly established by the 
written agreement of the parties, and "by the 
admissions made in the pleadings; and the 
controlling question of law arising thereon, 
and upon which the correctness of the decree 
dismissing the bill must be determined, is 
wlietlier the court below placed the proper 
constniction upon the original contract en- 
tered into between the parties, under which 
the defendants consigned certain arms and 
mimitions of war to the complainant, to be 
by him shipped to, and sold in, Mexico. That 
contract, after some previous verbal negotia- 
tions, was embraced in the following con-e- 
spondenoe: 

"Office of Hermann Boker Co., No. 50 CllfC 
Street. 

"New York, September 18th, 1807. 
"General H. Sturm, present. 

"Dear Sir: Inclosed please lind our bill of 
stmdry anns, etc., amounting to $39,887.00, 
for which amount please give us credit on 
consignment account. 



"As mutually agreed, we consign these 
arms to yotu" care, to be shipped to Mexico, 
and to be sold there by you to the best ad- 
vantage. Should these arms not be disposed 
of at the whole amotmt charged, we have to 
bear the loss. Should there be any profit 
realized over the above amount of biU, such 
prolit shall be equally divided between your- 
self and us. 

"Also, it is understood that all these goods 
are shipped by you free of any expenses to 
us, and that, In case all or any of them should 
not be sold, they shall be returned to us free 
of all charges. 

"As you have Insured these goods, as well 
as other merchandise, we should be pleased 
to have the amount of $40,000 transferred to 
us. Please acknowledge the receipt of this, 
c-xpressing your acquiescence in above, and 
oblige, 

"Y'ours, truly, Hermann Boker & Co." 

Accompanying this letter was an invoice, 
in form as follows: 

"No deduction allowed for errors or dam- 
ages unless claim is made within five days 
after the goods are received. 

"Herman Funke. Folio . 

"F. A. Boker. 

"50 Cliff Street, New York, 
"F. Schumacher. Sept. 18th, 1867. 

"Mr. H. Stm'm in joint aoc't with Hennann 
Boker & Co.: 

"Payable in gold. 
"Terms, net cash. 
"Forwarded for your account and risk, per 

1 12-pounder battery, brass, 
complete $ 9,000 

I 3-riflecl battery, iron, com- 
plete 8,000 

$17,000 

73casiesofa0ea. ) 1,470 Spring- 

>• field R. mus- 
1 " 10 " ) kets, 8.00. . . $11,760 
74 casos, 3.50 259 

12,019 

1,000 r'ds fixed ammunition, 12 

p.,2.00 $ a,000 

504 r'ds fixed ammunition, 24 

P<J., 2.00 1,008 

209 boxes : 
100,000 Enfield cartridges, 12.00 1,200 

100 boxes : 
200,000 Maynards, 20.50 4,100 

8,308 

200 boxes ; 

670 perc. shell, 3 Hotohklss, 

1.2S , $ 837 50 

680 time fuse, 3 Hotchkiss, 1.25 8.50 00 

270 case shot, 3 " 1.55 428 .50 

180 canister, 3 " 1.00 180 00 

153 boxes, painted, 150 229 50 

27 " not painted, 130 35 10 

2,560 60 

$39,887 60" 
To which complainant replied: 

"New York, Sept. 26th, 1867. 
"Messrs. Hermann Boker & Co. 

"Gents: I have the honor to acknowledge 
the receipt of your letter of the 18th Inst., in 
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■which you inclose bill of svindry ai-ms, 
amounting to $30,887.60, consigned to me 
upon certain conditions contained in said 
letter. 

"In reply, I have to say that I accept the 
terms of said conditions of consignment, and, 
as soon as I obtain the policies of insurance 
upon said goods, wiU transfer them to you. 
"Very respectfully, yoiu: ob't servant, 

"H. Sturm." 

There was another consignment, the terms 
of which are contained in the letters of Oc- 
tober 24, 1SG7, as follows: 

"New York, October 24th, 1867. 
"General H. Sturm, present. 

"Dear Sir: Inclosed we b-g to hand you 
our biU for muskets, amounting to $10,175, 
for which please give us credit on consign- 
ment account. 

"As mutually agreed, we consign these arms 
to your care, to be shipped to Slexico, and 
to be sold there by you to the best advan- 
tage. 

"Should these arms not be disposed of at 
the amount charged we have to stand the 
loss. Should there be any profit realized over 
the above amount, such pi-ofit shall be equal- 
ly divided between yourself and us. 

"It is also understood that these goods shall 
be shipped by you free, of any expenses to 
us, and that, in case they should not find a 
ready sale, they shall be returned to us free 
of all charges. 

"Please attend to the insurance of this lot, 
and have the amount transferred to us in 
one policy: also, please acknowledge the re- 
ceipt of this, stating your acquiescence in 
above. We likewise beg to hand you in- 
closed the San Francisco draft of Placido 
Vega, $63,699.60 gold, with protest and power 
of attorney to collect, with legal Interest, 
same attached. We wiU aUow you a commis- 
sion for collecting this draft and interest for 
us, of ten per cent, off the amount. 

"Be kind enough to acknowledge the re- 
ceipt of this draft 

"Wishing you a pleasant trip, and pros- 
perous affaire, we beg to remain, 
"Yours, truly, 

[Signed] "Hermann Boker & Co." 

"New York, October 24th, 1867. 
"General H. Sturm. 

"Dear Sir: We beg to refei: to our annexed 
letter, contents of which we expressed ac- 
cording to our mutual agreement. We now 
beg to say, in order to avoid any misunder- 
standing hereafter, that with regard to the 
two lots of new Springfield rifles shipped to 
yom* care, viz. 

"1,470 and 74 cases and 

"1,000 " 50 " 
we should direct as follows: 

"Should these mentioned arms not bring 
the prices as charged by us, viz. $8.00 apiece 
for the first and $10.00 apiece for the second 
lot, then we would respectfully request you 



to have thom returned to us free of expenses, 
as agreed. 

"Please express your acquiescence in above 
and oblige, 

"Yours, truly, 

[Signed] "Hermann Boker & Co." 

The invoice which accompanied this last 
consignment is as follows: 

"Otfice of Herman Boker & Co., 

"No. 50 ClifC Street, Now York, 
"October 24, 1867. 
"H. Sturm, Esq., N. Y.: 

"Bought of Herman Boker & Co., in joint 
account, 
"50 cases containing: 

1,000 new Springfield muskets® $10 $10,000 

50 cases @ $3.50 175 



$10,175" 



While it is clearly established that both or 
these consignments were made upon the same 
terms and conditions, the invoices which ac- 
companied them differed in some respects. 
The bill accompanying the October consign- 
ment was entirely in writing, while the in- 
voice accompanying the September consign- 
ment was written under a printed billhead 
of the defendants. The printed heading was 
not changed, except by erasing the words, 
"bought of," and inserting in their place the 
\^ords. "Mr. H. Sturm in joint acc't with." 
Tlie words, "Payable in gold." appear to liave 
been stamped on the bill, but whether this 
was done at the time of its delivery to the 
complainant, or subsequently, when the de- 
fendants regained possession of the bill, is a 
question of dispute between the parties; and 
under the testimony it is a matter of grave 
doubt whether they formed a part of the in- 
voice bill, as originally rendered, but it is 
not deemed necessary to determine this con- 
troverted question of fact. 

xue October consignment, which was in- 
sured by the defendants themselves, and was 
shipped by the steamer Wilmington, reached 
Mexico safely, and causes no controversy be- 
tween the parties except as to a portion of 
the proceeds arising from the sale thereof, 
which was received by the defendants. 

The September consignment, together with 
similar goods of the value of $169,516, be- 
longing to the complainant, were shipped on 
the schooner Keese and brig Blonde. The 
Blonde carried of the consigned goods, $10,- 
560.60, and of the complainant's goods, $17,- 
250, whUe the Keese carried of the consigned 
goods, $29,327, and of complainant's goods, 
$152,266. 

Tlie goods shipped on both vessels were in- 
sm-ed in 14 separate policies. These policies 
were made out in the name of Sturm, "for 
account of whom it might concern." The 
whole amount of insurance on the goods 
carried by tlie Blonde was $30,000, while 
the total insurance on the goods, individual 
and consigned, carried by the Keese. was 
$103,000. This insurance was efifected 
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through an Insurance broker, who was in- 
formed that tho defendants had an interest 
of alK>ut $40,000 in the goods to be covered 
by the policies, and who was directed to 
consult Mr. Punke, the member of defend- 
ants' firm with whom the complainant had 
chiefly conducted the transaction in contro- 
versy, as to how those policies should be 
made. This he did, and with the consent, 
and by the direction, of Mr. Fimke, he took 
the whole lot of insurance together, in the 
name of complainant, "for account of whom 
it might concern," and appropriated for the 
benefit of the defendants, and handed over 
to them, by the instruction of the complain- 
ant and of Punko, four policies on the cargo 
of the Keese amounting to $55,000, issued, re- 
spectively, by the Sun, the New York, the 
Orient, and the Mercantile Insurance Com- 
panies, and one policy for $15,000 issued by 
the United States Lloyds Insurance Company 
on the cargo of the Blonde. These four pol- 
icies on the Keese, together with the one 
on the Blonde, the insurance broker selected 
for the defendants at their request, as be- 
ing issued by good companies, and they 
were delivered to the defendants about the 
■date of their issuance. 

The policies thus delivered to them, as 
understood by the broker who selected and 
tiu'ned them over to the defendants, were 
intended to cover their interest in the insured 
cargo of the Keese and Blonde. The amomit 
of the policies so delivered to defendants 
was in excess of the invoice prices of the 
■consigned goods, for the r'easou, as alleged, 
that policies covering the exact amount 
could not be selected, but with the under- 
standing that the excess was to be held for 
account of the complainant. 

The vessels carrying the cargo sailed for 
Mexico in . September, 1867, — a few days 
after the insurance was effected. On the 
voyage the Blonde was caught in a stoi-m, 
and part of her cargo was thrown overboard 
to save the ve.s.^el. The insured goods had 
to contribute to the general average the sum 
of $1,463.84, which was paid by the com- 
plainant, who also paid out the fm-ther sum 
of $672.78 for repairing part of the con- 
signed goods, which reached Mexico in a 
damaged condition. Half of the amount 
paid on general average, and the amount 
paid for repaii-s upon the consigned goods, 
are the only items of account in controversy, 
so far as concerns the shipment made upon 
the Blonde, nothing having been recovered, 
either by complainant or defendants, upon 
the Insurance policies taken out on the cargo 
which she carried. That shipment, except 
in respect to the items paid on general aver- 
age and for repairs, may therefore be 
dropped out of further consideration. 

The Keese, carrying $29,327 of the con- 
signed goods, and $152,206 of complainant's 
individual goods, and covered by 12 policies 
of insurance, amounting to $163,000, was 
wrecked on her voyage, without fault or 



negligence on the part of complainant, and 
her cargo was totally lost. 

The complainant had reached Havana, on 
his way to Mexico, when he learned of the 
loss of the Keese and her cargo, and promptly 
notified the defendants, by telegram, of the 
fact. The defendants thereupon called tot- 
and received from the complainant's agent It 
New York city the invoice which accom- 
panied the consignment of September 18, 
1867, for the purpose of preparing and mak- 
ing proof of the loss. The insurance com- 
panies refused to pay the policies, on various 
grounds, which need not be noticed here. 

The complainant returned to New York in 
March, 1868, and, learning that the insur- 
ance companies contested their liability for 
the loss, arranged with the defendants to 
institute suits against the companies to re- 
cover on the i>olicies held by them, respec- 
tively. The defendants employed Mr. Da 
Costa to sue upon the policies held by them, 
while the complainant employed Mr. Parsons 
to sue upon his, and the lawyers were to 
co-oi)erate and ijssist each other in the pros- 
ecution of all the suits. 

About the time this arrangement was made, 
the complainant opened a bank account with 
the defendants, and thereafter made deposits 
with and drew checks and drafts upon them, 
as his bankers, down to the latter part of 
1875. 

The litigation against the insurance com- 
panies continued until September 13, 1876, 
when the last c-oUection upon the policies 
was made. During the progress of the liti- 
gation, the complainant turned over, or as- 
signed, to the defendants such judgments as 
he had obtained, and such policies standing 
in his name us had not been reduced to 
judgment, as alleged, for the purpose of 
convenience in collection and settlement, and 
with the view of having the amoimts col- 
lected thereon placed to his credit. The 
funds collected upon all the policies, amount- 
ing to about $109,000, went into the hands 
of the defendants. The complainant claims 
that his interest and that of defendants 
in the amounts recovered is in the ratio of 
$152,266 to $29,327,— that being their rela- 
tive proportion in the total amount of in- 
surance—and that the defendants ought to 
account to him according to that proportion, 
and pay their just share of the expenses in- 
cident to the collection thereof, as well as 
compensate him for his services in connection 
with the siUts. These, and other smnl'er 
items of account, constitute the matters in 
controversy. 

While admitting the general facts In re- 
spect to the transaction, the defendants set 
up in their answer that by the terms of the 
contract the complainant became the in 
surer of the goods, and was bound thereby 
to either sell them in Mexico, and account 
for the proceeds, or to return them to New 
York free of all expense to the defendants, 
and that, recognizing such Uability, the com- 
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plainant insured all the goods, making no 
distinction in the manner of such insurance 
between his individual goods and the con- 
signed goods, and that the policies trana- 
ferred to the defendants by the complainant 
were transfeiTod as collateral security for 
the performance of the contract, which was 
upon a gold valuation, and that no part of 
the policies was held in trust for the com- 
plainant. 

On this theory, the defendants kept their 
accoimt of the transaction in the name of 
the "Mexican Arms Account," in which the 
goods consigned were charged at the price of 
$39,887.60, and to this was added the pre- 
mium upon gold at 45 per cent., amounting 
to $17,949.42; and, on the aggi-egate of these 
two sums, interest was computed from Sep- 
tember, 1867, to May 1, 1882, amounting to 
$53,801.28. This account was also charged 
with the expen.sos connected with the suits 
on the policies turned over to them, amount- 
ing, with interest, to $16,710.72. These ex- 
penses consisted of attorneys' fees and sun- 
dry outlays for witnesses in connection with 
the suits. These various items were not 
charged or entered as debits against Sturm 
until 1876, when they were transferred from 
the Mexican arms account to his account. 

The defendants' construction of the con- 
tract, and method of keeping the account, 
was not communicated to the complainant 
vmtil some time In 1876, when he promptly 
denied its coirectness. The court below 
Adopted the defendants' Interpretation of the 
contract, holding that the consigned goods 
were at the risk of complainant; that he 
was responsible for their loss, although aris- 
ing from inevitable accident, because he had 
undertaken to return thfem if not sold; and 
that, being so responsible, the defendants 
had a right to charge him with the value 
thei-eof, and treat the policies turned over 
to them as collateral security for this lia- 
bility, and were, furthermore, entitled to 
charge him with the expenses of collecting 
such policies, so that the complainant was 
entitled to credit only for the net amounts 
collected thereon. For this, and the further 
reason, as the court assumed, that the com- 
plainant had given testimony in the insur- 
ance cases, and made admissions under oath, 
which were inconsistent with his present 
claim, and which should repel him from a 
court of equity, his bill was dismissed. 

If, by the terms of the contract, as em- 
bodied in the letters of September 18 and 
October 24, 1867, the title to the goods vest- 
ed in the complainant, or they were to be at 
his risk during their transit to Mexico, then 
it is conceded that upon an adjustment of 
the accounts between the parties on that ba- 
sis, with the allowance to the defendants of 
A premium of 45 per cent, for gold, there is 
little or nothing due to the complainant, and 
no substantial error in the decree dismissing 
his bin. On the other hand, if the title to 
•the goods delivered did not vest In the com- 



plainant under the terms of the consign- 
ment, or he was not responsible for the loss 
of the same by inevitable accident, then the 
court below was In error in dismissing his 
bill, and denying the account sought. 

It is too clear for discussion, or the citation 
of authorities, that the contract was not a 
sale of the goods by the defendants to Sturm. 
The terms and conditions under which the 
goods were delivered to him import only a 
consignment. The wprds "consign" and 
"consigned," employed in the letters, were 
used in their commercial sense, which meant 
that the property was committed or intrust- 
ed to Sturm for care or sale, and did not, by 
any express or fair implication, mean the 
sale by the one, or purchase by the other. 
The words, "Mr. H. Sturm in joint account 
with Hermann Boker & Co.," or "Bought of 
Hermann Boker & Co., in Joint account," in 
the billhead, caimot be allowed to control the 
express written terms contained in the con- 
tract, as set forth in the letters. A printed 
billhead can have little or no influence in 
changing the clear and explicit language of 
the lettei-s, and it in no way controls, modi- 
fies, or alters the terms of the contract. 
The purpose and object of the bill were to 
give a description and valuation of the arti- 
cles to which the contract, as embraced in 
the letters, had reference; their description 
being impoi-tant, if the articles had to be re 
turned, and their price or valuation neces 
sary, if they were sold, and profits werw 
made for division. The contract being clear- 
ly expressed in writing, the printed billhead 
of the invoice can, upon no well-settled rule, 
control, modify, or alter it. That the invoice 
was not intended to have that effect is 
shown by the fact that the invoice of the 
consignment of October 24th differed in sev- 
eral respects from the invoice of September 
18th, although the terms and conditions in 
respect to each consignment were the same. 

In Schenck v. Saunders, 13 Gray, 37, there 
was a written agi-eement in these terms: 

"The said Schenck, Wood & Pond, of the 
firet part, agree to furnish the stock, consist- 
ing of upper and sole leather and linings and 
bindings, of suflacient amoimt to make at 
least eight, and not to exceed twenty, casos 
per week. And the said Charles Howe, of 
the second part, is to take the stock, and 
make It up, to the best of his abilities, into 
women's boots, and further agrees to consign 
all the goods he makes to the said Schenck, 
Wood & Pond, of the first part, to be sold by 
them on commission of five per cent.; the 
goods to be sold for cash, and the returns 
made to the said Charles Howe as fast as 
made. And the said Charles Howe, of the 
second part, agrees to put up and ship to the 
said Schenck, Wood & Pond, at their store 
in New York, at least eight cases of boots 
per week, each case containing sixty pairs, 
commencing the first week in May, 1856." 

With eadi shipment of leather to Howe, 
Schenck, Wood & Pond sent him unsigned 
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bills, like those in tbe present case, in tbis 
form: 

"Boot, Shoe and Leather Warehouse. 
"New York, May 15, 1856. 
"Mr. Charles Howe, 
"Bought of Schenek, Wood & Pond, 
"Manufacturers and Commission Merchants, 
"No. 25 Beekman Street. 
"Terms 6 months. 

"52 sides, sole leather B. A., 644, 26>^. . . . $170 66 
"Inspection and cartage 90 

"Sin 56" 

In a contest as to the title of these goods 
(boots) between Schenek, Wood & Pond and 
an assignee of Howe, it was contended, 
among other things, that the invoices show- 
ed that tbe transaction was a sale to Howe, 
and the heading of the bills was relied upon 
to give such construction to the contract. 
The supreme court of Massachusetts, speak- 
ing by Bigelow, J., held that the transaction 
was not a sale, and that "tbe biUs of par- 
cels which were sent from time to time with 
the merchandise were susceptible of ex- 
planation by parol evidence, and did not 
change the terms of the written agreement 
under which the property was sent to Howe. 
They were sent only as memoranda of the 
amount and value of the merchandise trans- 
mitted. Hazard v. Loring, 10 Gush. 267." 

"An invoice," as said by this court in Dows 
V. Bank, 91 U. S. 630, "is not a bill of sale, 
nor is it evidence of a sale. It Is a mere 
detailed statement of the nature, quantity, 
or cost of the goods, or price of the things 
invoiced, and it is as appropriate to a bail- 
ment as a sale. Hence, standing alone, it is 
never regarded as evidence of title." 

Was the contract, as claimed by counsel 
for the defendants, a contract of "sale or re- 
turn?" We think not. The class of con- 
tracts known as contracts of "sale or return" 
exist where the privilege of purchase or re- 
turn is not dependent upon the character or 
quality of the property sold, but rests en- 
tirely upon the option of the purchaser to 
retain or return. In this class of cases the 
title passes to the purchaser, subject to his 
option to return the property within a time 
specified, or a reasonable time^ and if be- 
fore the expiration of «uch time, or the ex- 
ercise of the option given, the property is de- 
stroyed, even by inevitable accident, the buy- 
er is responsible for the price. 

The true distinction is pointed out by 
Wells, J., in Hunt v. Wyman, 100 Mass. 200, 
as follows: "An option to purchase if he 
liked is essentially different from an option 
to return a purchase if he should not like. 
In one case, the title will not pass until the 
option is determined. In the other, the prop- 
erty passes at once, subject to the right to 
rescind and return." 

The cases cited and relied on by the defend- 
ants (Moss V. Sweet, 16 Q. B. 493, 494; Mar- 



tineau v. Kitching, L. R. 7 Q. B. 436, 455; 
Schlesinger v. Stratton, 9 R. I. 578, 581) in- 
volved contracts of "sale or return," In which 
there was a sale followed by a destruction 
of the property before the option of the pur- 
chaser had expired, or had been exercised. 
It was properly held in these cases that the 
goods were at the risk of the purchaser pend- 
ing the exercise of the option, and that he 
was responsible for the loss of the goods, or 
the price to be paid therefor. These author- 
ities are not in point In the present case. 

The contract under consideration did not 
confer upon the complainant the privilege of 
purchasing or returning the goods within any 
specified or reasonable time, for the defend- 
ants retained, by express stipulation, a right 
to share in the profits made on the sale of 
the goods in Mexico, and, if they were not 
sold, to have the specific goods returned to 
them without expense. In the letter of Oc- 
tober 24th, they specially direct that the 
Springfield rifles, including those covered by 
the consignment of September 18th as well 
as those covered by the consignment of Octo- 
ber 24th, should be returned if they did not 
realize the prices indicated in the invoices. 

The contract, in its terms and conditions, 
meets all the requirements of a bailment. 
The recognized distinction between bailment 
and sale is that, when the Identical article 
is to be returned in the same or in some 
altered form, the contract is one of bail- 
ment, and the title to the property is not 
changed. On the other hand, when there is 
no obligation to return the specific article, 
and the receiver is at liberty to return an- 
other thing of value, he becomes a debtor 
to make the return, and the title to the prop- 
erty is changed. The transaction is a sale. 
This distinction or test of a bailment is rec- 
ognized by this court in the case of Powder 
Co. V. Burlihardt, 97 U. S. 116. 

The agency to sell and return the proceeds,, 
or the specific goods if not sold, stands upon 
precisely the same footing, and does not in- 
volve a change of title. An essential inci- 
dent to trust property Is that the trustee or 
bailee can never make use of it for his own 
benefit, nor can it be subjected by his cred- 
itors to the payment of his debts. 

Testing the present case by these estab- 
lished principles. It admits of no question, 
that the contract was one of bailment, and 
that the title to the goods, with the corre- 
sponding risk attached to ownership, remain- 
ed with the defendants. Suppose a cred- 
itor of Sturm had levied upon or seized these 
goods after they reached his possession. It 
cannot be doubted that the defendants could 
have recovered them as their property. 

That the contract between the parties in 
reference to the goods in question was a bail- 
ment upon the terms stated In the letters 
is clearly established by the authorities. 
Among others, see Hunt v. Wyman, 100 
Mass. 198; Walker v. Butterlck, 105 Mass. 
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237; Middleton v. Stone, 111 Pa. St. .589, 4 
Atl. Rep. 523. 

The complainant's common-law responsi- 
bility as bailee exempted him from liability 
for loss of the consigned goods, arising from 
inevitable accident. A bailee may, howev- 
€r, enlarge his legal responsibility by con- 
tract, express or fairly Implied, and render 
himself liable for the loss or destruction of 
the goods committed to his care; the bail- 
ment or compensation to be received there- 
for being a sufficient consideration for such 
an undertaking. 

This brings us to the question whether, by 
the terms and conditions of the contract, as 
embraced in the letter of September 18th, 
consigning the goods, it can be held that the 
complainant assumed such a risk in the pres- 
ent case. He assumed the expenses of trans- 
porting the goods to Mexico, the duty of sell- 
ing them to the best advantage after they 
reached-* there, the obligation to account to 
the defendants for the price at which they 
might be sold, less one-half of the profits 
in excess of the invoice price; and, if not 
sold, he was to return the specific articles 
to the defendants free of expense. This 
agreement to return the goods in the event 
they should not be sold, it is urged, imposes 
upon him the risk' of their destruction before 
he had an opportunity to sell or dispose of 
them under or in accordance with the terms 
of the consignment. We cannot accede to 
the correctness of this proposition. The de- 
struction of the goods, without fault or neg- 
ligence on his part, terminated his obliga- 
tion to make either a return thereof, or pay 
for their loss. Such a liability could only be 
imposed upon him by a contract clearly ex- 
pressing his' assumption of the risk of de- 
struction, or his liability for the loss. 

In the ease of Hunt v. Wyman, 100 Mass. 
198, the bailee was to return the property (a 
horse) in as good condition as he received it, 
by a designated time. The property was so 
Injured, without fault on his part, that it 
■could not be returned within the time agreed 
upon, and no attempt was made to return it. 
Still, it was held that he was not responsi- 
ble for the property. The court said: "A 
mere failure to return the horse within the 
time agreed may be a breach of contract, 
upon which the plaintiff is entitled to an ap- 
propriate remedy, but has no such legal ef- 
fect as to convert the bailment into a sale. 
It might be an evidence of a determination 
by the defendant of his option to purchase, 
but it would be only evidence. In this case, 
the accident to the horse, before an oppor- 
tunity was had for trial in order to deter- 
mine the option, deprives it of all force, even 
as evidence." 

In Walker v. Butterick, 105 Mass. 237, the 
following contract was presented: 

"Boston, November 25th, 1868. 
"Alexander & Company, of the first part, 
are to take goods from Walker & Company, 



of the second part, and to return to them, 
the said Walker & Company, every thirty 
days, the amount of sales, at the prices 
charged by the said Wallier & Company, who 
will furnish Alexander & Company all goods 
in their line. Alexander & Company are 
worth, in real estate and money, $5,000, of 
which they hereby certify. 

[Signed] "Alexander & Co. 

"We agree to the conditions of the witliin 
instrument. 

[Signed] "Walker & Co." 

It appears that, some months after the 
date of this contract, Alexander & Go. ab- 
sconded, and one of their creditors levied 
upon goods which had been furnished by 
Walker & Co. The court held that the con- 
tract under which Walker & Co. claimed 
title to the goods levied upon imported a con- 
signment of the goods for sale, and not a 
sale of them by Walker & Co. to Alexander 
& Co., so that the title remained in Walker 
& Co. 

In Middleton v. Stone, 111 Pa. St. 589, 4 
Atl. Rep. 523, A. delivered to B. two colts, 
under a contract that B. should safely keep 
and sell them, if possible, before a certain 
date, for A.,— he fixing a minimum price to 
be received by him, and in addition there- 
to one-half of all money obtained above that 
price, to the extent of $25,— and, if not sold, 
to return the animals in good condition. 
Held, that this was not a sale, but a bail- 
ment, and it was error, therefore, to over- 
rule the offer of B. to show that the colts 
were sick when they were delivered to him; 
that one of them died; and that he then of- 
fei-ed to return the other to A., who refused 
to receive it. It was held that the horses 
were at the risk of A. 

It is next urged, on behalf of the defend- 
ants, that the taking of the insurance in the 
name of complainant was a recognition of 
his responsibility for the loss of the goods, 
and that the policies of insurance were turn- 
ed over to them to secure this liability of 
the complainant. This position cannot be 
sustained, for the reason that defendants, 
through their partner, Funke, directed that 
aU the insurance should be taken out to- 
gether in the name of Sturm, and also in- 
stnioted the insurance broker to select for 
them the policies which they wished appro- 
priated to secure their interest. The act of 
taking out the insurance, in the manner in 
which it was done, was their act, as much 
as it was the act of Sturm; and the insur- 
ance having been thus effected in no way 
tends to establish the contention that it was 
a recognition of Sturm's liability for the loss 
of the goods. 

It is not material to determine whether the 
complainant ever indoi-sed and transferred 
these fovu- policies to the defendants, or, if so, 
whether it was done at the time of their de- 
livery, or subsecLuently, for no such assign- 
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ment or transfer thereof was necessary to 
have enabled the defendants to recover on the 
policies for the loss of cargo, to the extent of 
their interest in the same; it being weU set- 
tled that under a policy running to Sturm, 
"for account of whom it might concern," 
the defendants could show and recover their 
interest, in the event of loss. It was so ruled 
by this court in Hooper v. Robinson, 98 U. 
S. 528, where it was said "that a policy up- 
on a cargo in the name of A., 'on account of 
whom it may concern,' or with other equiva- 
lent terms, wiU inure to the interests of the 
party for whom it was intended by A., pro- 
vided he, at the time of effecting the insur- 
ance, had the requisite authority from such 
party, or the latter subsequently adopted it." 

In the present case, Sturm had the requi- 
site authority of the defendants to make the 
Insurance on the consigned goods, as was tes- 
tified to by the insiu-ance broker, and as 
shown in their letter of September 18, 1867, 
in which they say: "As you have insured 
these goods, as well as other merchandise, 
we should be pleased to have the amount of 
$40,000 ti-ansferred to us." It is clear that 
the insurance, to the extent of $40,000, was 
intended to cover the interests of the defend- 
ants in the consignment of September 18, 
1867; and, in the absence of any delivery 
or transfer of policies representing that in- 
terest, this could have been shown by them, 
so as to entitle them to the benefits of such 
insurance. 

It is next urged — and the court below seems 
to have taken the same view of the matter- 
that the complainant is estopped from deny- 
ing his responsibility for the loss of the 
goods because of alleged statements made by 
him as a witness in the suits upon the insur- 
ance policies. It is claimed that in those 
suits he testified imder oath that he was the 
owner of the goods, and thereby precludeil 
himself from asserting anything to the con- 
trary In this case, under the wise and salu- 
tary doctrine which binds a party to his ju- 
dicial declarations, and forbids him from 
subsequently contradicting his statements 
thus made. We do not controvert the sound- 
ness of this general rule, as laid down In 
the cases cited by the defendants. Dent v. 
Ferguson, 132 U. S. 50, 10 Sup. Ct. Rep. 13; 
Creath's Adm'r v. Sims, 5 How. 192; Wheel- 
er V. Sage, 1 Wall. 518; Seltz v. Unna, G 
Wall. 327; Kitchen v. Raybum, 19 Wall. 
254; Bartle v. Coleman, 4 Pet. 184; Sample 
V. Barnes, 14 How. 70; Hannauer v. Wood- 
i-uff, 15 Wall. 439; Higgins v. McOrea, 116 
U. S. 671, 6 Sup. Ct. Rep. 557; Cragin v. 
Powell, 128 U. S. 691, 9 Sup. Ct. Rsp. 203; 
Prince Manuf'g Co. v. Prince's Metallic Paint 
Co., 135 N. Y. 24, 81 N. E. Rep. 990; Ste- 
phens V. Robinson, 2 Cromp. & J. 209; Har- 
mer v. Westmacott, 6 Sim. 284; De Metton 
V. De MeTlo, 12 East, 234; Post v. Marsh, 16 
Ch. Div. 395; In re Great Berlin Steamboat 
Co., 26 Ch. Div. 616. But the question here 



is whether the statements made by the com- 
plainant in the insurance suits bring him 
within the operation of this wholesome rule. 
We think not, for it would be pressing his 
language toa far to hold that he made any 
positive statement to the efCeet that he was 
the absolute owner of the goods, or that he 
admitted as a matter of fact, rather than of 
opinion, that he was responsible for their 
loss. What he did state, when his testimony 
is read as a whole, was that he was the own- 
er on consignment, for when the direct ques- 
tion was put to him, "AVhat do you mean by 
being the owner for the time being?'' his 
reply was: "That they were delivered to me 
by Hermann Boker & Co. under that agree- 
ment, and I was responsible for those goods 
until they were returned, or until I deliv- 
ered the money to them. This is what I 
mean." And, in reply to another question, 
he stated that "the terms on which I was the 
owner were expressed in the papers I fur- 
nished," referring to the letters of September 
18 and October 24, 1867. And to the further 
question whether he understood that those 
contracts made the goods his property, his 
answer was, "I understood so at the time, 
certainly, and I believe so yet." 

This language did not mislead or induce 
eitlier the defendants or the insm-ance com- 
panies to alter or change their position in any 
respect whatever, nor influence their conduct 
in any way. Both the defendants and the 
insurance companies had the written con- 
tracts before them, and wqre presumed, as a 
matter of law, to know their legal effect and 
operation. What the complainant said in his 
testimony was a statement of opinion upon 
a question of law, where the facts were 
equally well known to both parties. Such 
statements of opinion do not operate as an 
estoppel. If he had said, in express terms, 
that by that conti-act he was responsible for 
the loss, it would have been, under the cir- 
cumstances, only the expression of an opinion 
as to the law of the contract, and not a dec- 
laration or admission of a fact, such as would 
estop him ft-om subsequentiy taking a differ- 
ent position as to the true intei-pretation of 
the written instrument. 

In Brant v. Iron Co., 93 V. S. 326, it was sad: 
"Where the condition of the title is known 
to both parties, or both have the same means 
of ascertaining the ti-uth, there can be no- 
equitable estoppel." 

So in Brewster v. Striker, 2 N. Y. 19, and 
Norton v. Coons, 6 N. Y. 33, and approved in 
Chatfield v. Simonson, 92 N. Y. 218, where it 
was ruled "that the assertion of a legal con- 
clusion, where the facts were aU stated, did 
not operate as an estoppel upon the party 
making such assertion." 

In Bigelow, Estop. (5th Ed.) § 2, p. 573, It 
is properly said: "The rule we apprehend to- 
be this: That where the statement or con- 
duct Is not resolvable into a statement of 
fact, as distinguished from a statement of 
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opinion or of law, and does not amount to 
a conti-aet. the party mal^iug it is not bound, 
unless he was guilty of clear moral fraud, 
or unless he stood in a relation of confidence 
towards him to whom it was made. If the 
statoment, not being conti-aoted to be true, 
is understood to be opinion, or a conclusion 
of law, from a comparison of facts, proposi- 
tions, or the like, and a fortiori if it is the 
declaration of a supposed rule of law, the 
parties may, with the qualification stated in 
the last sentence, allege its incorrectness." 
And again, (section 2, p. 571:) "A representa- 
tion in pais, in writing, when not a part of 
a deed, or made the subject of a contract, 
though on oath, is no more efficacious, so far 
aiS the question of estoppel is concerned, than 
a verbal statement" 

These authorities lay down the correct rule 
to be applied in the present case, and, tested 
by the principle they announce, the com- 
plainant is not estopped from claiming his 
rights under a proper construction of the con- 
tract, notwithstanding what he said in the 
Insiu-ance cases. 

The grounds of estoppel against the com- 
plainant are not nearly so sti-ong as they are 
against the defendants. It is clearly shown 
that Funke, a member of defendants' firm, 
in March, 1876, on the ti'ial of the suit against 
the New York Mutual Insurance CJompany 
upon one of the policies in question, distinct- 
ly swore that the complainant was indebted 
to them only to the extent of $32,000, and 
that they had no secm-ity whatever for the 
payment of that indebtedness. In his testi- 
mony in the present case, he fails to explain 
that sworn statement. That sworn statement 
is inconsistent with the claim now made,— 
that the complainant was at that time in- 
debted to the defendants to the amoimt of 
oyer $140,000, — ^and it is furthermore incon- 
sistent with the position now taken, — that 
they held aU the insurance policies, amount- 
ing to $163,000, as collateral seciu:ity for 
complainant's indebtedness. These sworn 
statements of Funke related to facts which 
were as well. If not better, known to the 
witness at that time than in 1S82, and subse- 
quently, when he testified in this case. 
Those statements are unexplained, and if 
they do not operate as an estoppel upon the 
defendants from now claiming a larger in- 
debtedness than was then stated, and from 
claiming that all the policies were tm-ned 
over to them as collateral security, they cer- 
tainly cast suspicion and discredit upon their 
testimony in the present case. The question 
of estoppel need not be further discussed. 

Upon the written contra<?t, and aU the rel- 
evant and competent evidence connected 
therewith, we are of opinion that the con- 
struction which the lower court placed upon 
the contract wa^ incorrect; that the com- 
plainant was not an insurer of the goods; 
that he was not responsible for their loss; 
that the policy of $15,000 on the cargo of the 
Blonde, turned over to the defendants, was 



intended to cover their interest in that con- 
signment, amounting to $10,560, and that the 
four policies on the Keese's cargo, delivered 
to them, were to protect their interest in the 
consigned goods carried by that vessel, to the 
extent of $29,327; that they held these poli- 
cies to pay that amount in ease of loss, and 
that the surplus, if any, was to be held in 
ti'ust for the complainant. But if there were 
any doubt on this question Exhibits H and 
F, which were produced by the complainant 
dm-ing the progress of the suit, place the 
matter beyond all dispute. Said exhibits :u-e 
as follows: 

"Exhibit H. 

"New York, October 11th, 1867. 
"Memorandum. 
j "We have received from Johnson & Hig- 
I gins $163,000 policies on the schooner Keese, 
j and $30,000 on the brig Blonde, as per state- 
' ment attached. We directed them to insure 
I our goods for $40,000, which covers om- bill 
j of September 18th, and premium, but no 
profit. To enable us to select oiu' policies. 
General Sturm has indorsed in blank five 
policies, amounting to $70,000, as follows: 

On Keese, the Orient Mutual, $15,000, 
and New York Mutual, $12,500; Sun 
Mutual, $12,500, and Mercantile Mutual, 
$15,000. 

On Blonde, the United States Lloyds 
policy for $15,000, which we have taken 
as ours. Leaving a balance for us to 
select on Keese of $25,000. of which we 
have so far selected only the Orient, 
and, as we cannot divide the policies 
to suit us, we hereby agree this day to 
keep all the fom- policies on the Keese 
for the joint acooimt of oiu-selves and 
General H. Stm-m, and, in case of any 
j accident or loss, we will collect the 
amount of the policies from the com- 
panies, and pay over to General Sturm 
his share, viz. 30-55 of the whole 
amount collected; and we also agree 
to pay the premium notes for our share 
of the policies, and to stand all loss, 
if any should happen to oxsr goods. 
General Sturm is to bear the shipping 
expenses, only, and in no event shall 
he be held responsible for any accident 
or damage, or any act of the Mexiciin 
government; but in case he cannot sell 
the arms at the price agreed upon, and 
has to return them, he shall insure 
them for our account. 
"The foregoing is hereby fully approved 
and agreed to. Hermann Boker & Co." 

"Exhibit P. 

"Memorandum. We have insured our 
goods on the Keese and Blonde for a maxi- 
mum of $40,000, which includes the pre- 
mium, which we have to pay. In case of 
accident, we select our ptdicies, and we 
stand aU loss, and GL Sturm pays s>iinT>i—« 
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expenses, only. We hold in trust for Genl. 
Sturm $30,000 policies on the Keese, and also 
a package of Mexican bonds left over from 
the $105,000 delivered to us Septbr. 20th. 
We also now direct Gl. Sturm to dispose of 
the batteries at any price. 
"Steamer Wilminston, October 25, '67. 

"Hermann Boker & Co." 

These exhibits were vigorously attacked by 
tlie defendants, who at first claimed that 
both the body and signatures of the docu- 
ments were forgeries. They afterwards ad- 
mitted that the signatm-es were genuine, 
but insisted that the writing above them was 
forged. A great deal of proof was taken 
to establish this contention, but It fails, in 
our opinion, to show that these documents 
were forgeries. The signatures being gen- 
uine, the burden of proof was clearly upon 
the defendants to establish that the written 
part above the signatures was forged. The 
delay in the production of these documents 
is fairly accounted for by the complainant, 
and they are in harmony with what, we 
think, was the true nature and character of 
the contract and agreement of the parties. 

Some reliance is placed upon what is called 
a statement of his account made to Sturm 
in Indianapolis in May, 1875, by Boker, one 
of defendants' firm. This account was clear- 
ly a partial one. It was made up by Rabing, 
the bookkeeper of defendants, — not from 
their books, but from memoranda furnished 
him by Boker, — but from what source he ob- 
tained it does not appear. The correctness 
of the account— shown by loose slips of pa- 
per and imperfect memoranda— was dis- 
puted by Sturm, and it is now conceded by 
defendants that it was not a full and ac- 
cm-ate statement. Stiu-m claimed that they 
had not given him credit for money collected 
on his insm'ance policies, and that wlipu 
they were all included the defendants would 
be indebted to him. The circumstances at- 
tending the presentation of this account, 
made at a time when Sturm was contem- 
plating going into bankruptcy, tends strongly 
to show that the defendants were endeavor- 
ing to induce him to admit a much larger 
indebtedness to them than really existed, 
in order to give them an advantage in the 
event of bankruptcy. But, however that 
may be, there was no stated account ac- 
cepted or acquiesced in by Sturm, such as 
would either conclude or require him to siu'- 
cbarge and falsify the same. 

We have not deemed it necessary to de- 
termine whether the September invoice had 
on it tlio printed words "Payable in Gold" 



when it was delivered. Those words form 
no part of the contract, as embodied in the 
letter of September 18, 1867, and complain- 
ant's acceptance thereof. They do not im- 
pose upon the complainant the liability to 
accoimt for the value of the goods, in gold, 
in the event of loss by inevitable accident; 
and not being responsible for the goods, nor 
liable for the loss thereof, neither he, nor the 
proceeds of his insurance policies, can prop- 
erly be subjected to the burden of making 
good either the defendants' loss, or paying 
such losses in gold. The insurance, as de- 
fendants admit, was not on a gold basis, 
but only for the invoice price of the goods 
in cm-rency. The complainant was not an 
lusm-er, nor in any way liable for even the 
cm-rency value of the consigned goods, and 
it would be a perversion of the contract, and 
inequitable, to require either him or his pol- 
icies to compensate the defendants for their 
loss in gold. 

We think the complainant has failed to 
make out a claim to compensation for his 
services in attending to the suits against the 
insurance companies. 

In our opinion the complainant is entitled 
to the account he seeks by his bill, in which 
he should be credited with the amounts re- 
ceived by the defendants on the insm-ance 
policies in the proportion of $152,266 to $29,- 
327, that being their relative interest In the 
cargo of the Keese; that the expenses of 
the litigation, including counsel fees, should 
be divided between the parties on the same 
basis; that the complainant is entitled to 
one-half of the sum of $1,463.84, paid by way 
of general average on the goods shipped on 
the Blonde; to the further sum of $672.08, 
for repairing the goods which reached Mex- 
ico in a damaged condition; and for what- 
ever defendants realized on complainant's 
life insurance policies, and on the notes aris- 
ing from the sale of the Indianapolis lots, if 
the amount so realized did not have to be 
repaid in taking up the notes; and with such 
other amounts as he may have placed in 
the hands of tlie defendants, either in the 
bank account or in the transaction connected 
with the insurance policies; and the defend- 
ants will be credited with all the amoimts 
paid to and for the account of complainant 
not covered by the foregoing rulings. The 
account will be stated up to the filing of the 
bill, and any balance shown in favor of 
either side will bear interest from that date. 
The decree is reversed, and the cause is 
remanded to the court below, to be proceed- 
ed with in conformity with this opinion. 
So ordered. 
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■CROSBY et al. v. DELAWARE & II. CANAL 
CO. 

(23 N. E. 736, 119 X. Y. :!r,4.) 

•Court of Appeals of New York. Feb. :i.">. 1800. 

Appeal from supreme court, general 
term, third department. 

Action by Abel A. Crosby and others 
iisain.st the president, manager, and coni- 
pjiny of the Delaware & Hudson Canal 
■Company, for conversion of lumlier. The 
lumber had been ordered from defendant 
by the firm of O. & E. Harnden, who had 
a contract to bnild boats for defendant, 
and this firm thereafter executed a bill of 
.sale of the lumber to plaintiffs in consider- 
ation of an indebtedness to them. Defend- 
ant afterwards took the lumber. A juds- 
ment for plaintiffs was reversed by the 
general term, and a new trial ordered, (40 
Hun, 637, mem.,) and on the new trial the 
•complaint was dismissed. The judgment 
•of dismissal was affirmed at general term, 
and pttiintiffs appeal. 

Lnwton & Stehbins, {S. L. Stebbins, of 
■counsel,) for appellants. F. Jj. W'esthrook, 
Jor respondent. 

.\NDRE\VS,.T. The transaction between 
the defendant and the Harndenswas either 
a bailment of the lumber or a sale. Re- 
garding it as a bailment, it was a bail- 
ment to be transmuted into a sale when 
the Harndens sliould use the lumber in 
building the boats, and thereby incorpo- 
rate it with other lumber and materials 
required in their construction. It was 
not contemplated that the title to the 
boats should vest in the defendant until 
■completion and acceptance. The consent 
of the defendant that the Harndens might 
use the lumber in the construction of the 
boats must be conceded. The bailment 
would necessarily terminate, and the title 
to the lumber would, by operation of law, 
vest in the Harndens, when it became by 
the consent of the defendant mingled 
with the lumber and materials of the 
Harndens in the process of constructing 
the boats. If, after the boats had been 
constructed, the Harndens had i-efused to 
perform their contract, or to deliver the 
boats to the defendant, the latter could 
not have asserted title to them on the 
ground that the lumber furnished by the 
•company went into their construction. 
Tlie Harndens would in the case supposed 
be liable for the value of the lumber as 
upon a purchase and sale, and possibly 
the defendant might enforce a lien on the 
boats to the extent of such value, in view 
of the circumstances. There was no ob- 
jection in law to an arrangement between 
the defendant and the Harndens that, un- 
til the lumber was actually used for the 
purpose intended, the title should reuuiin 
in the defendant. The point is whether 
the evidence conclusively establishes this 
to have been the arrangement, or could 
the jury have been permitted, it the case 
had been submitted to them, to find that 
the 1 ransaction at the outset was a sale to 
the Harndens. The contract for the boats 
was made Novembers, 1882, by the accept- 
ance by the Harndens of a written prop 



osition of the defendant that if they 
would build two boats during the follow- 
ing winter, for delivery in the spring, "the 
company will take them at twelve hun- 
dred dollars, ($1,200,) subject to inspection 
and approval by the company inspector. " 
The lumber in question was ordered by the 
Harndens of the defendant's agent, No- 
vember 21, 1882, and was delivered on or 
about the 24th. The contract for building 
the boats did not require the defendant to 
furnish any of the lumber, nor did it i-e- 
quire the Harndens to procure any from 
the defendant. The order for the lumber 
specified kinds and quantities, but no 
prices. The defendant's agent, on for- 
warding the lumber, sent a bill for the 
lumber, commencing, "Messrs. G. & E. 
Harnden, to the Delaware & Hudson Ca- 
nal Co., Dr.;" and this is followed by a 
specification of the quantity, kind, and 
price of each description of lumber sent, 
the prices aggregating $412.77. The bill 
was partly written and partly printed, the 
ordinary bill-head of the company being- 
used, and the words, "to the Delaware & 
Hudson Canal Co., Dr.," were printed. It 
does not appear that there were any ne- 
gotiations between the parties p'rior to 
the delivery of the lumber, as to the terms 
and conditions on which it was to he fur- 
nished. The defendant, however, gave 
evidence showing that it kept on hand 
pine lumber for building boats, including 
pieces specially shaped, which it used in 
building boats at its own yards, and also 
furnished to boat-builders having con- 
tracts to build boats for the defendant, 
but it was furnished to third persons only 
for the purposeof having the same used in 
such boats, and that the value of the lum- 
ber furnished was deducted from the price 
of the boat, and that this custom was 
known to the Harndens. The bill of items 
is some evidence that the transaction was 
understood as a sale, although not con- 
clusive. Whether a sale or a bailment, in 
either case the sum to be charged for the 
lumber was a matter in which both the 
Harndens and the companj' were interest- 
ed. The custom t)f the defendant to sup- 
ply lumber only for use in its boats, and 
to take the value out of the price of the 
boat, does not seem necessarily inconsist- 
ent with a sale. The Harndens testified 
that formerl.\- tliey paid cash on delivery 
of lumber furnished by the defendant for 
boats which they built for the company, 
and that later the custom was to deduct 
the value of lumber so furnished from the 
price to be paid for the boat when com- 
pleted, on delivery. It is insisted by the 
counsel for the plaintiffs that the jury 
might have found that the change was 
made from cash to credit sales, the credit 
extending to the time when by the con- 
tract the boat was to be completed. We 
think it would not be useful to go further 
int{) the details of the evidence. There 
seems to be but little equity in the claim 
of the plaintiffs to have thelumber applied 
on their debt. But we think the question 
whether there wasa bailment ora sale was 
for the jury. Thejudgment should therefore 
be reversed, and a new trial ordered. All 
concur, except PECKHAM. J., not sitting. 
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JOXES T. KEMP. 
(12 N. "W. 890, 49 Mich. 9.) 
Supreme Court of Michigan. June 21, 1882. 
Error to Kent. 

Blair, Kingsley & Kleinhaus, for appellant. 
Frank G. Holmes, for appellee. 

CAMPBELL, J. This was an action on the 
case, for fraud In the purchase of wheat. The 
declaration contains three counts, all of which 
under various forms set out that defendant by 
false representations as to his credit procured 
plaintiff to sell and deliver certain wheat to 
him. The facts found by the amended finding 
are that in October, 1875. an arrangement was 
made whereby plaintiff was to deliver to de- 
fendant, who was a miller, 450 bushels of 
wheat, to be paid foi oa deliveiy or at any 
subsequent time when plaintiff demanded pay- 
ment, at the Grand Rapids price current at the 
time of demand. It was understood that de- 
fendant might — as he did — use the wheat in his 
milling business to mix with other wheat of 
a different character for immediate grinding. 
In June, 1876, plaintiff demanded his pay at 
the current rates, and was induced to take a 
bank check at 10 days, by representations of 
solvency and prompt payment. In that in- 
terim defendant stopped business and made an 



assignment, having been insolvent, for some pe- 
riod not named, but earlier than June 1st, 
The court on this held the deposit a bailment 
and the transaction of June 1st the only sale, 
and gave judgment for plaintiff. 

We think this was erroneous. The plaintiff 
reserved no right lo /ecall his wheat or any 
wheat or flour in its place. Defendant re- 
served no right to return it actually or in kind. 
He was bound at all events to keep It, and to 
pay for it on demand, while the money was 
payable without contingency. This was a sale 
and delivery at once, and without any credit 
on which defendant could rely. He was bound 
to have his money always ready, and to pay 
when called on. There was no fraud shown in 
the original dealings. If any fraud was com- 
mitted at al^ it was in getting an extension of 
time on a matured debt. This is not the fraud 
charged. Had defendant refused on the first 
of June to make payment, plaintiff's only rem- 
edy would have been by action for the pric-e. 
He could not have reclaimed the property. 

The action therefore was misapprehended. 
Judgment must be reversed, and judgment en- 
tered for defendant on the finding, with costs 
of both courts. 

GRAA'ES. C. J., and COOLEY, J., concurred. 

MAHSTOX, J., did not sit in this case. 
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WELCH V. OLMSTEAD. 

(51 N. W. 541, 90 Jlich. 402.) 

Supreme Court of Michigan. Maixh 4, 1S02. 

Error to circuit court, Ionia county; Ver- 
non H. Smith, Judge. 

This was an action brought by Burt Welch, 
an infant, by Charles Burhans, his uext 
friend, against Melvin Olmstead, to recover 
for work done. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 

A. A. Ellis and F. C. Miller, for appellant. 
Davis & Nichols, for appellee. 

MONTGOMERY, J. The plaintiff recov- 
ered below for work and labor performed for 
the defendant as a farm hand at the rate 
of ?12 per mouth. While it is suggested 
here that the court erred in instructing the 
jury that tlie rate was fixed at $12 per 
mouth, and it is claimed that the bargain 
was couditioual on the plaintiff's being able 
to earn that amount, yet, as the defendant 
in his plea set out the contract as a positive 
one to pay ?12 per month, and as he subse- 
quently tendered the plaintiff payment at 
that rate, we think the instruction was cor- 
I'ect. The real question involved is whether 
the defendant was entitled to set off against 
the claim of the infant plaintiff the purchase 
price of a watch and chain sold him while 
he was in his employ. The price of the 
watch and chain agreed on was ?20. There 
was evidence tending to show that it was not 
worth more than $10 to $12. while the testi- 
mony offered on behalf of the defendant 
showed that when new the watch would be 
worth $14 to $1.5, and the chain about $4. 
There was also evidence that the defendant 
and his brother were constantly praising the 
watch to the plaintiff, and that it was as a 
result of this pei'suasion that he made the 
purchase. The plaintiff, after keeping the 
watch for some time, tendered it back to the 
defendant, and when he quit the defendant's 
service left the watch with him. The cir- 
cuit judge also charged the jury as follows: 
"It has, we believe, always been held that 
the minor might bind himself by contract 
for necessaries, and that such contract, when 
executed, when completed, if reasonable un- 



der the circumstances, or not so unreasona- 
ble as to be evidence of fraud or undue ad- 
vantage, caunot be repudiated by him. Now, 
there is no presumption that any one acts 
fraudulently towards a minor. It cannot be 
said that Olmstead committed a fraud in sell- 
ing a watch, without evidence; and whether 
everything: was fair, or whether he commit- 
ted any fraud or deception, is for the jury to 
say; It cannot be presumed without evidence. 
The party that comes into a case, and says 
that a fraud has been perpetrated, or undue 
advantage taken, or deception practiced, 
must produce evidence to sustain that point. 
There is no presumption of fraud; so that, 
gentlemen,, if this watch was not a necessity, 
or clearly to the boy's prejudice, and not 
for his benefit, then he could avoid it, and 
he should not be charged with the watch; 
and the defendant should deal in good faith 
with the infant if it was not a necessity; 
and, if any unfair advantage was taken of 
the boy, then he might avoid the contract. 
—then this contract as to this watch, under 
the circumstances of this case, might be 
avoided, and repudiated by the boy." We 
think this instruction sufliciently favorable 
to the defendant. There was evidence which, 
in view of the boy's age, tended to show that 
au unfair advantage was taken of him by thb 
plaintiff. While, ordinarily, representations 
as to value are not evidence of fraud, .ver In 
a case like this, where one is dealing wfth an 
infant, who is presumed by law to be unfa- 
miliar with values of property of this char- 
acter, we think it is proper to submit to the 
jury the question of whether good faith was 
observed. If the jui-y found, under the in- 
structions, that the watch was not a neces- 
sit.v, the defendant was clearly not entitled 
to offset the claim for the watch against the 
demand of the plaintiff. The question of 
whether, if the consideration had been paid 
by the plaintiff, he could, before reaching his 
majority, repudiate the contract, is not in- 
volved. It is the defendant who here in- 
vokes the aid of the court to enforce the con- 
tract, and the case comes within Wood v. 
Losey, 50 Mich. 475. 15 N. W. 557. Judg- 
ment will be affirmed, with costs. The other 
justices concurred. 
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JOHNSON V. NORTHWESTERN MUT. 
LIFE INS. CO.i 

(59 N. W. 992. 56 Minn. 365.) 

Supreme Court of Minnesota. July 10, 1894. 

Appeal from district court, Hennepin coun- 
ty; Seagrave Smith, Judge. 
On rehearing. Affirmed. 
For former report, see 57 N. W. 934. 

Luslv, Bunn & Hadley, for appellant. F. P. 
X.ane and W. H. Brlggs, for respondent. 

MITCHELL, J. This case was argued and 
decided at the last term of this court 57 N. 
W. 934. A reargument was granted for the 
reasons that although the amount was small 
the legal principles involved were very im- 
portant; the time permitted for argument un- 
der our rules was brief; the case was de- 
cided near the end of the term, without, per- 
iaps, the degree of consideration that its im- 
portance demanded; and, on further reflec- 
tion, we are not satisfied that our decision 
was correct. 

The former opinion laid down the following 
propositions, to which we stiU adhere: (1) 
That the contract of insurance was of benefit 
to the infant himself, and was not a contract 
for the benefit of third parties. (2) The con- 
tract, so far as appears on its face, was the 
usual and ordinary one for life insurance, on 
the customary terms, and was a fair and rea- 
sonable ^ue, and free from any fraud, unfair- 
ness, or undue influence on part of the de- 
fendant, unless the contrary Is to be pre- 
sumed from the fact that it was made with 
the infant. It is not correct, however, to say 
that the plaintiff has received no benefit from 
the contract, or that the defendant has parted 
with nothing of value under it True, the 
plaintiff has received no money, and the de- 
fendant has paid none to the plaintiff; but 
the life of the former was insm-ed for foiu- 
years, and if he died during that time the de- 
fendant would have had to pay the amount 
■of the policy to his estate. The defendant 
carried the risk all that time, and this is the 
essence of the contract of insurance. Nei- 
ther does it follow that the risk has cost the 
■defendant nothing in money because plaintiff 
himself was not one of those insui'ed who 
died. The case is therefore one of a void- 
able or re^cindable contract of an Infant, 
partly performed on both sides, the benefits 
■of which the infant has enjoyed, but whicli 
he cannot return, and where there is no 
•charge of fraud, unfairness, or undue in- 
fluence on the part of the other party, unless', 
AS aU'eady suggested, it is to be presumed 
from the fact that the contract was made 
with an infant. The question is, can the 
plaintiff recover back what he has paid, as- 
suming that the contract was in all respects 
fair and reasonable? The opinion heretofore 
filed held that he can. AVithout taking time 



1 Dissenting opinion of Gilfillan, C. J 
omitted. 



to cite or discuss any of our former decisions. 
It Is sufficient to say that none of them com- 
mit this court to such a doctrine. That such 
a rule goes further than is necessary for the 
protection of the Infant, and would often 
work gi"oss injustice to those dealing with 
him, is, to our minds, clear. Suppose a minor 
engaged in agriculture should hire a man to 
work on his farm, and pay him reasonable 
wages for his services. According to this 
rule the minor might recover back what he 
paid, although retaining and enjoying the 
fruits of the other man's labor. Or, again, 
suppose a man engaged In mercantile busi- 
ness, with a capital of ?5,000, should, from 
time to time, buy and pay for $100,000 worth 
of goods. In the aggregate, which he had sold, 
and got his pay. According to this doctrine, 
he could recover back the $100,000 which he 
had paid to the various parties from whom 
he had bought the goods. Not only would 
such a rule work great Injustice to others, but 
It would be positively Injiu-Ious to the infant 
himself. The policy of the law Is to shield 
or protect the Infant and not to debar him 
from the privilege of contracting. But, if the 
rule suggested Is to obtain, there is no foot- 
ing on which an adult can deal with him, ex- 
cept for necessaries. Nobody could or would 
do any business with him. He could not get 
his life insured. He could not Insure his 
property against fire. He could not hire 
servants to till his farm. He could not im- 
prove or keep up his land or buildings. In 
short, however advantageous other contracts 
might be to him, or however much capital he 
might have, he could do absolutely nothing, 
except to buy necessaries, because nobody 
would dare to contract wiih him for any- 
thing else. It cannot be that this is the law. 
Certainly, It ought not to be. 

The following propositions are well settled, 
everywhere, as to the rescindable conti-acts 
of an infant, and in that category we include 
all contracts except for necessaries: First. 
That in so far as a contract Is executory on 
part of an infant, he may always Interpose 
his infancy as a defense to an action for its 
enforcement. He can always use his infancy 
as a shield. Second. If the contract has been 
wholly or pai-tly performed on his part, but 
is wholly executory on part of the other 
party, the minor therefore having received 
no benefits from it, he may recover back 
what he has paid or parted with. ThirS 
Where the conti-act has been wholly or paitly\ 
performed on both sides, the infant may al- 
ways rescind, and recover back what he has 
paid, upon restoring what he has received. 
Fourth. A minor, on arriving at fuU age, 
may avoid a conveyance of his real estate 
without being required to place the gi-antee 
In statu quo. although a different rule has 
sometimes been adopted by courts of equity 
when the former infant has applied to them 
for aid in avoiding his deeds. Whether this 
distinction between conveyances of real prop- 
erty and personal contracts is founded on a 
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toclmical rule, or upon conslderatious of poli- 
cy growing out of the difference between real 
and pei'sonal pi-operty, it is not necessai-y 
hei-e to consider. Fifth. Wliere the contract 
has been wholly or partly performed on both 
sides, the infant, if he sues to recover back 
what he has paid, must always restore what 
he has roceivod, in so far as he still retains 
it in specie. Sixth. The com-ts will always 
Si'ant an infant relief where the other party 
has been guilty of fraud or undue Influence. 
As to what would constitute a sufficient 
ground for relief under this head, and what 
I'elief the courts would grant in such cases, 
we will refer to hereafter. 

But suppose that tlie contract is free from 
all C->.niients of fraud, unfairness, or over- 
rea(.'h-ig, and the Infant has enjoyed the 
benelits of it, but has spent or disposed of 
what he has received, or the benefits received 
are, as in this case, of such a natm-e that 
they cannot be restored. Can he recover 
back what he has paid? It is well settled in 
England that he cannot. This was held In 
the leading case of Holmes v. Blogg, 8 
Taunt. ."lOS, approved as late as 1S90 In Val- 
outini v. Canall, 24 Q. B. Div. 166. Some 
obiter remarks of the chief justice in Holmes 
v. Blogg, to the effect that an infant could, 
never recover back money voluntarily paid, 
were too broad, and have often been disap- 
proved,— a fact which has sometimes led to 
the erroneous impression that the case itself 
has been overruled. Corke v. Overton, 10 
Bing. 252 (decided by the same court), held 
that the infant might recover back what he 
had voluntarily paid, but on the ground that 
the conti-act in that case remained wholly ex- 
ecutory on part of the other party, and hence 
the infant had never enjoyed its benefits. In 
Chltty on Contracts (volume 1, p. 2-22). the 
law is stated in accordance with the decision 
in Holmes v.. Blogg. I>eake,— a most accu- 
rate writer,— in his work on Contracts (page 
553), sums up the law to the same effect. 
In this country. Chancellor Kent (2 Kent, 
Comm. 240), and Reeves in his work on Do- 
mestic Relations (chapters 2 and 3, tit. "Par- 
ent and Child"), state the law in exact ac- 
cordance with what we may term the "Eng- 
lish rule." Parsons, in his work on Contracts 
(volume 1, p. 322), undoubtedly states the 
law too broadly, in omitting the qualification, 
"and enjoys the benefit of it." At least a re- 
spectable minority of the American decisions 
are in full accord with what we have termed 
the "English rule." See, among others, Riley 
V. Mallory, 33 Conn. 206; Adams v. Beall, 67 
Md. 53, S Atl. 6G4; Breed v. Judd, 1 Gray. 
455. But many— pei-haps a majority— of the 
American decisions, apparently thinking that 
tlie English rule does not sufflcieutlj- protect 
the infant, have modified it; and some of 
them seem to have wholly repudiated it, and 
to hold that although the conU-act was in all 
i"espects fair and reasonable, and the infant 
had enjoyed the benefits of it, yet if the in- 
fant had spent or parted with what he had 



recoived, or if tlie benelits of it were of such 
a nature that lliey could not be restored, still 
he might recover back what he had paid. 
The problem witli the courts seems to have 
been, on the one hand, to protect the infant 
from the improvidence incident to his youth, 
and inexperience, and how, on tlie other hand, 
to compel him to conform to the principles 
of common honesty. The result is that the 
American authorities— at least the later ones 
— have fallen into such a condition of conflict 
and confusion that it is diflicult to draw from 
them any definite or uniform rule. The dis- 
satisfaction with what we have termed the 
"English rule" seems to be generally based 
upon the idea that the com-ts would not grant 
an infant relief, on the ground of fraud or 
undue influence, except where they would 
grant it to an adult on the same grounds, 
and then only on the same conditions. JIany 
of the cases, we admit, would seem to sup- 
port tliis idea. If such were the law, it is 
obvious that there would be many cases 
where it would furnish no adequate protec- 
tion to the infant. Cases may be readil.v 
imagined where an infant may have paid for 
an article several times more than it was 
worth, or where the contract was of an im- 
provident character, calculated to result in 
the squandering of his estate, and that fact 
was known to the other party; and yet if he 
was an adult the court would grant him no 
relief, but leave him to stand the conse- 
quences of his own foolish bargain. But to- 
measure the right of an infant in such cases 
by the same rule that would be applied in 
the case of an adult would be to fail to give 
due weight to the disparity between the adult 
and the infant, or to apply the proper stand- 
ard of fair dealing due from the former to 
the latter. Even as between adults, when a 
transaction is assailed on tlie ground of 
fraud, undue influence, etc., their disparity 
in Intelligence and experience, or in any other 
respect which gives one an ascendency over 
the other, or tends to prevent the latter from 
exercising an intelligent and unbiased judg- 
ment, is always a most vital consideration 
with the com'ts. Where a contract is im- 
provident and unfair, courts of equity have 
frequently inferred fraud from the mere dis- 
parity of the parties. If this is true as to 
adults, the rule ought certainly to be applied 
with still greater liberality in favor of in- 
fants, whom the law deems so incompetent 
to cai-e for themselves that it holds them 
Incapable of binding themselves by conti-act, 
except for necessaries. In view of this dis- 
parity of the parties, thus recognized by law, 
every one who assumes to contract with an 
infant should be held to the utmost good faith 
and fail- dealing. We further tliink that this 
disparity is such as to raise a presumption 
against the fairness of the contract, and to 
cast upon the other party the burden of prov- 
ing that it was a fair and reasonable one, 
and free from any fraud, undue influence, or 
overreaching. A similar principle applies to 
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all the relations, where, from disparity of 
years, intellect, or knowledge, one of the par- 
ties to the contract has an ascendency which 
prevents the other from exercising an un- 
biased- jiidgment,— as, for example, parent 
and child, husband and wife, guardian and 
ward. It is true that the mere fact that a 
pei-son is dealing with an infant creates no 
"fiduciary relation" between them, in the 
proper sense of the term, such as exists be- 
tween guardian and ward; but we think that 
he who deals with an Infant should be held 
to substantially the same standard of fair 
dealing, and be charged with the burden of 
proving that the contract was in all respects 
fair and reasonable, and not tainted with 
any fraud, undue influence, or overreaching 
on his part. Of course, in this as in all other 
cases, the degree of disparity between the 
parties, in age and mental capacity, would 
"be an important consideration. Moreover, if 
the contract was not in all respects fair 
and reasonable, the extent to which the in- 
fant should recover would depend on the 
nature and extent of the element of unfair- 
ness which characterized the transaction. If 
the party dealing with the infant was guilty 
of actual fraud or bad faith, we think the 
infant should be allowed to recover back 
all he had paid, without making restitu- 
tion, except, of course, to the extent to 
which he still retained in specie what he 
had received. Such a case would be a con- 
tract essentially improvident, calculated to- 
facilitate the squandering the infant's estate, 
and which the other party knew or ought to 
have known to be such, for to make such a 
contract at all with an infant would be fraud. 
But if the contract was free from any fraud 
or bad faith, and otherwise reasonable, ex- 
cept that the price paid by the infant was in 
excess of the value of what he received, his 
recovery should be limited to the difference 
between what he paid and what he received. 
Such cases as Medbury v. Watrous, 7 Hilli 
110; Sparman v. Keim, 83 N. Y. 245; and 
Heath v. Stevens, 48 N. H. 251,— really pro- 
ceed upon this principle, although they may 
not distinctly announce it. The objections to 
this rule are, in our opinion, largely imag- 
inary, for we are confident that in practice it 
can and will be applied by courts and juries 
so as to work out substantial justice. 

Our conclusion is that where the personal 
contract of an infant, beneficial to himself, 
has been wholly or partly executed on both 
sides, but the infant has disposed of what he 
has received, or the benefits recovered by 
him are such that they cannot be restored 
he cannot recover back what he has paid if 
the contract was a fair and reasonable one 



I and free from any fraud or bad faith on part 
I of the other party, but that the burden is on 
tlie other party to prove that such was the 
character of the contract; that, if the con- 
tract Involved the element of actual fraud or 
bad faith, the infant may recover all he paid 
or parted with, but if the contract involved 
no such elements, and was otherwise reason- 
able and fair, except that what the infant 
paid was in excess of the value of what he 
received, his recovery should be limited to 
such excess. It seems to us that this will 
sufficiently protect the infant, and at the 
same time do justice to the other party. Of 
course, in speaking of contracts beneficial to 
the infant, we refer to those that are deemed 
such in contemplation of law. 

Applying these rules to the case In hand, 
we add that life insurance in a solvent com- 
pany, at the ordinary and usual rates, for an 
amount reasonably commensurate with the 
infant's estate, or his financial ability to car- 
ry it, is a provident, fair, and reasonable con- 
tract, and one which it is entirely proper for 
an insurance company to make with him, as- 
suming that it practices no fraud or other 
unlawful means to secure it; and if such 
should appear to be the character of this con- 
tract the plaintiff could not recover the pre- 
miums which he has paid In, so far as they 
were intended to cover the current annual 
risk assumed by the company under its pol- 
icy. But it appears from the face of the pol- 
icy that these premiums covered something 
more than this. The policy provides that 
after payment of three or more annual pre- 
miums the insured will be entitled to a paid- 
up. nonpartlcipating policy for as many 
twentieths of the original sum insured ($1,- 
000) as there have been annual premiums so 
paid. The complaint alleges the payment of 
four annual premiums. Hence, the plaintiff 
was entitled, upon surrender of the original 
policy, to a paid-up, nonpartlcipating policy 
for $200; and it therefore seems to us that, 
having elected to rescind, he was entiUed to 
recover back. In any event, the present cash 
"surrender" value of such a policv. For this 
reason, as well as that the burden was on 
the defendant to prove the fair and honest 
character of the contract, the demurrer to 
the complaint was properly overruled The 
result arrived at in the former opinion was 
therefore correct, and Is adhered to, although 
on somewhat different grounds. Order af- 
firmed. 

BUCK, J., absent, sick, took no part 
GILFILLAX, C. J., dissents. 
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BLOOMINGDALE t. CMITTENDI<:N. 

(42 N. W. 16(3. 74 Midi. Cm.) 

Supreme Court of Michigan. April 24, 1889. 

Case made from circuit court, Ionia county; 
Vkknon H. Smith, Judge. 

Replevin by George Blooininjrdide by Al- 
vira Blooniingdale, bis next friend, against 
Leonard Chittenden, to recover possession of 
H colt. The court found the facts as follows : 
"(1) The property for which this action was 
brought, prior to January 80, 1886, belonged 
to and was the projierty of the plaintifE in 
this cause. (2) That about that date, Janu- 
ary 30. 1886, it was included with other 
property In a bill of sale to defendant, which 
bill of sale was signed by plaintiff and his 
mother, and her husband, .John Blooming- 
dale. (3) That plaintiff included this prop- 
erty in the bill of sale to defendant, intending 
to keep it from the hands of John Blooming- 
dale's creditors; that he never intended to 
transfer the title to defendant, and he, the de- 
fendant, did not understand that he was to 
become owner of same. (4) That it (the 
property) belonged to plaintiff before the 
bill of sale to defendant; that it was not in- 
tended to pass title lo same to defendant, and 
the plaintiff was the owner of the same at 
the time of the commencement of this suit, 
and lience entitled to possession thereof. 
(5) That plaintiff was ii minor under the age 
of twenty-one years at the date of bill of 
sale, January 30, 1886, and still under twen- 
ty-one years of age at time of trial of this 
cause, and no consideration was paid by de- 
fendant to the plaintifE for said property. I 
conclude, as a matter of law, that as John 
Bloumingdale's creditors would have no right 
to take this plaintiff's property to satisfy 
John Bloomingdale's debts, that this plaintiff 
is not estopped or prevented from asserting 
his right to its possession; and that judgment 



should be for plaintiff for six cents damages, 
and costs to be taxed." Defendimt con- 
tended that an infant's voidable contract 
cannot be disaffirmed during infancy, either 
by hiiuself or any one for Iiim. It can only 
be done by himself, and that after he becomes 
of age. 

Frank A. Rodgers, for plaintiff. Qleason 
& Bandy, for defendant. 

CAMPBELL, J. Replevin was brought 
against defendant for a colt belonging to the 
infant plaintiff. It appears by the special 
finding that the colt belonged to the boy, and 
was included in a bill of sale signed by him 
with his father and mother, made to defend- 
ant, without consideration, and with no in- 
tention of passing title. The purpose of the 
parlies was to keep it from being seized by 
the father's creditors. There could be no 
fraud in preventing creditors from seizing 
what they had no right to seize. But this 
infant could not be bound by a transfer of 
his property which could not possibly be for 
his benetit, and still less by a formality which 
no one supposed was meant to divest his 
title. Such a transfer is not presumed to be 
binding for any purpose, and an action lies 
at once to resume the properly from the un- 
auLliorized holder, and it is properly brought 
in the infant's name by his next friend. 
There is nothing in the finding to invalidate 
the proceeding as brought, and the objec- 
tions urged on the argument are of no ac- 
count. It may be remarked that the printed 
record shows neither exceptions nor assign- 
ments of error. If none were filed, there is 
nothing to review. But we see no error 
which could have been relied on. Thejudg- 
ment must be atfirmed, witli costs. 

SHERWOOD, C. J., and CIIAMPLIX. 
MOiiSE, and LONG, JJ., concurred. 
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PEMBERTON BUILDING & LOAN ASS'N 
T. ADAMS. 

(31 Ati. 280, 53 N. J. Eq. 258.) 

Court of Chancery of New Jersey. March 6, 
1895. 

Bill by the Pemberton Building & Loan 
Association against George L. Adams. De- 
cree for complainant. 

Joseph H. Gaskill, for complainant John 
W. Wharton, for defendant. 

BIRD, V. C. The principal question in 
this case is whether the defendant, George 
L. Adams, represented himself to be of age, 
and on such representations secured the loan 
of the moneys named in the mortgage. The 
evidence shows that when the parties were 
negotiating the person making the loan ask- 
ed Adams if he was of age, to which Adams 
replied that he was. That such inquiry was 
made is not only established by the testi- 
mony of the person who made it, but by a 
bystander, who distinctly heard the inquiry, 
but did not hear the answer thereto, although 
he swears that something was said by way 



of reply. Adams says he made no represen- 
tations concerning his age. I have no doubt 
but the inquiry was made, and that the an- 
swer was purposely false. It is equally clear 
that the statement that he was of age was 
relied upon; and that the loan would not 
have been made if the answer had been ac- 
cording to the fact. The law will not, under 
such circumstances, allow a frauddoer to 
protect himself under the plea of infancy. 
Jones, Mortg. § G31; Herm. Estop, p. 1232, 
§§ 1100. 1118; Id. p. 1253. § 119; Parker v. 
Hayes, 39 N. J. Eq. 478, 479; Id., 41 N. J. 
Eq. 631, 633, 7 Atl. 511; 2 Pom. Eq. Jur. 
i§ 780, 945. In the next place, Adams, after 
coming of age, retained the possession of 
this property, and claimed and enjoyed all 
the benefits of a conveyance thereof, and 
now raises this defense of infancy without 
offering to return the consideration money. 
Under these circumstances, his liability con- 
tinue, even though there had been no fraud. 
Jones, Mortg. §§ 104, 105; Herm. Estop, p. 
1257, § 1121; 3 Wait, Act. & Def. 443, and 
many eases there cited; 1 Story, Eq. Jur. 
§ 385. The complainant Is entitled to a de- 
cree, with costs. I will so advise. 



INFANTS. 



33 



STACK V. CAVAXAUCH ot nl. 

(30 Atl. ,C)0.) 

Supreme Court of New Hampshire. Hillslior- 
ough. ilaroh 11, 1,S:V_>. 

Assumpsit by Timothy Staolc against Cav- 
anaugh Bros, to i-ecover money paid in the 
purchase of a horse. Judgment for plaintiff. 

At an auction sale of horses by the defend- 
ants October 12, 18S6, the plaintiff bid off a 
horse at the price of $112.50, -which was de- 
livevod to him on payment of $25, and upon 
the understanding that the balance of the 
price was to be secured by note and a mort- 
gaije upon the horse. The plaintiff took tlie 
horse away, and, upon harnessing him to 
a wagon, found that he was imable to drive 
him. The plaintiff took the horse back to 
the dt'fondauts" stable that night, told them 
the hoi-se would not go, and asked them to 
refund tlie $25. The defendants declined to 
pay back tlie money, but offered to exchange 
horses with the plaintiff; and anothei- horse, 
which they bought in the west, had had but 
a few days, and had driven two or three 
times, was harnessed, and the plaintiff rode 
after him, but concluded not to take him. 
The plaintiff left the horse at the defend- 
ants' stable, and requested tliem to do the 
best they could with him. Upon harnessing 
the hoi-se the next morning, he was found to 
be contrai-y and unmanagoable, and some 
time afterwards he was sent to Boston and 
sold, and the defendants received $70 for 
him. after deducting expenses. The horse 
was six years old, and had beou broken to 
ti-avel with another horse, but had been driv- 
en to a single can-iage only once or twice be- 
fore the day of the sale. , A person accus- 
tomed to handle horsi^s could drive him. 
The plaintiff had no experience in driving or 
h.indllug horses, and was unable to drive or 
manage him. The horse was fretted and 
worried, and made balky and unmanageable 
by the plaintiff's unskillful management in 
attempting to drive him, and was depreciated 
in value thereby to an amount exceeding the 
sum paid by the plaintiff to the defendants. 
The plaintiff had the horse in his possession 
four or five hours. The plaintiff was a mi- 
nor when he bought the horse and when this 
suit was commenced. He never told the de- 
fendants that he was an infant, and they did 
not know, and had no reason to suppose, that 
such was the fact until the plaintiff's mother 
informed them, and requested them to pay 
back the $25. six or eight months after the 
ti-ansactlon. The contract for the purchase 
of the hoi-se was not a contract for necessa- 
ries, nor did the plaintiff derive any benefit 
from it. 

Burnham, Brown & Wan-en, for plaintiff. 
O. E. Branch & J. F. Briggs, for defendants. 

ALLEN, J. It Is the settled law of this 
state that an infant may avoid his contract 
of sale by rescinding the contract and re- 
storing the property to the vendor. If he 

VAX ZILE SBL. CAS.SAI.es — 3 



does so, he may recover the price paid by 
him for the property. Heath v. Stevens. 48 
N. H. 251. If he does not restore the goods, 
and has not paid for them, he is liable in a 
suit by the vendor for so much of the price 
as is equal to tlie benefit derived from the 
purchab.'. Hall v. Butterfield, 59 N. H. .'554; 
Bartk'tt v. Bailey. Id. 40S. In this case th? 
plaintiff returned the horse to the defend- 
ants, i-ed;;cod in value by the plaintia"s In- 
exi>eriencc and want of skill in driving. 
Though ret-.u-ned on the same day. and with- 
in a few hcurs, of the purchase, it was not 
the same hor.-ie in character and value. But 
the acts of tlie plaintiff In dealing with the 
horse were the result of ignoi-ance and want 
of skill in the management of horses, rather 
than of willful abuse. Bdng an Infant un- 
der full age, the same conduct towards a 
horse balled to him for hire would have 
given the owner no ground for recovery- 
Eaton V. Hill, 50 N. H. 235. It is only for 
positively tortious j^ts willfully committiHl 
that an infant is liable in an action of tres- 
pass or case. If the management and driv- 
ing of the horse by the plaintiff In this case 
were not of such a chiiracter as to give thi 
defendants a right of action had the plaintiff 
hired the horse, they cannot make the fact 
of Injury from the same ti'eatment by him 
as owner of the horse a ground for recorp- 
ment of damages. To give them this right 
the claim must rest upon a basis which 
would enable them to recover for an Injury 
to tlieir own property, and this they cannot 
do in a case of this kind against an in- 
fant. The plaintiff's Incapacity of infancy 
■vas known to the defendants before the suit 
was brought, and his treatment of the horse 
vas not malicious nor willful abuse. Upon 
he facts stated the defendants have no de- 
onse. Judgment for the plaintiff. 

CLARK, J., did not sit The others con- 
■iirred. 

On Rehearing. 

SMITH, J. The former decision in tliis 
case, it Is claimed, was based upon the erro- 
neous assumption of fact that the plaintiff 
had rescinded the contract, when in fact he 
only proposed to rescind, and, instead of re- 
scinding, ratified the contract by leaving 
the horse with the defendants to be sold. It 
is further claimed that when repayment of 
the purchase money was requested, rescission 
had become impossible, because, the horse 
having been sold on the plaintiff's account, 
the property could not be returned in specie. 
Whether what took place when the plaintiff 
returned the horse was a rescission, a propo- 
sition for a rescission, or a ratification of the 
contract of purchase, it Is not necessary to 
consider. The plaintiff's right of rescission 
remained dui-ing his minority, and was not 
defeated by the defendants' refusal to refund 
the purchase money, nor by his request to 
them to do the best they could with the prop- 
erty. The contract and subsequent alleged 
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ratification were voidable at his election, 
and were repudiated when he brought this 
suit. The bringing of the suit was an elec- 
tion to rt-scind. Eaton v. Hill, 50 N. H. 
235, 241 1 he fact that the horse had been 
injured by the plaintiff's unskillful driving 
did not, as shown in the former opinion, de- 
prive the plaintiff of his right to return it. 
He derived no benefit from the conti-act. It 
was not necessary to renew his offer to re- 
turn the property. It went into the defend- 
ants' possession when the plaintiff first at- 
tempted to rescind, and was sold by them. 
The money received by them from the sale 
stood in place of the horse. The presump- 
tion- is that they acted in good faith in the 
sale, and got the most they could for the 
property. If they did not, they are In no 



position to complain. If the plaintiff's moth« 
was acting in his behalf when she re- 
quested the return of the purchase money, 
what was then done was equivalent to a 
rescission, and the result is the same. The 
defendants are not, as contended, entltl?d to 
judgment upon the ground that they had no 
reason to suppose the plaintiff was an infant. 
He did not affirm himself to be of full age, 
and there is nothing in the case that shows 
that at the time he made the purchase he 
intended to elude the contract. The casein 
this respect diffei-s from Fitts v. Hall. 9 N. 
H. 441 (see page 449). Judgment for the 
plaintiff. 

CIiARK, J., did not sit The others con- 
curred. 
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GREGORY V. LEE. 

(30 Atl. 53, G4 Conn. 407.) 

Supreme Court of Errors of Connecticut. June 
29. 1S94. 

Appeal from court of common pleas, New 
Haven county; Studley, Judge. 

Action by Mary E. Gregory against Frank 
Lee for rent of a leased room. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

Talcott H. Russell, for appellant. Edward 
G. BucMand and Harry G. Day, for appellee. 

TORRANCE, J. The complaint in this case 
alleges that on the 1st of June, 1S92, the 
defendant, being a student in Yale College, 
entered into a contract with the plaintiff, by 
which he leased a room for the ensuing col- 
lege year of 40 weeks, at an agi-eed rate of 
$10 per week, payable weekly, and immedi- 
ately entered into possession of said room, 
and ha*s neglected and refused to pay the 
rent of said room for the 10 weeks ending 
February 7, 1893. The answer, in substance. 
Is as follows: On or about September 15, 
1892, the defendant agi-eed to lease a room 
in the house of the plaintiff for the ensuing 
college year of 40 weelis, at the agreed rate 
of $10 per week, payable weekly; that he 
then entered into possession of said room, 
and occupied It till December 20, 1892; that 
on said day he gave up possession of said 
room, and ceased to occupy the same, and 
then paid to the plaintiff all he owed her for 
such occupation and possession up to that 
time; that immediately thereafter he en- 
gaged at a reasonable price another suitable 
room elsewhere, and continued to possess and 
occupy the same till the end of said college 
year; that during all of said period he was 
a minor, aud a student in said college; and 
that on December 20, 1892, he refused to ful- 
fill said agreement with the plaintiff to oc- 
cupy or pny for said room for the remainder 
of said 40 weeks, and has always refused to 
pay for the time during which he did not pos- 
sess or occupy said room. The reply to the 
answer was as follows: "Paragi-aph 1. Plain- 
tiff admits all the allegations of said defense. 
Par. 2. Defendant, at the time of making 
said contract, was between nineteen and 
twenty years of age. Par. 3. Defendant and 
his parents are residents of the island of 
Trinidad. His father makes him an annual 
allowance, out of which he is expected to 
defray all his college expenses, including 
room and board, transacting the business 
incidental thereto in his own name, and not 
on account of his father. Par. 4. It is the 
general custom among students and lodging- 
house keepers to rent rooms for the college 
year of forty weeks, and students also usu- 
ally contract for and pay tuition by the year. 
Defendant, at the time of renting said rooms, 
had contracted for his tuition during the col- 
lege year. Par. 5. The rent charged for the 
room was fair and reasonable, and was suit- 
able to his necessities as a student and to 



his condition in life. It was also necessary 
for him to have a room as a place of lodging 
and study dm-ing his college year. Par. 0. 
Defendant could not have obtained a room 
equally suitable for his pm-pose, nor on such 
advantageous terms, if he had not contracted 
for the year, except by going to a hotel, and 
paying the usual charges made by hotels for 
such period as he wished to stay. The cost 
of this would have been considerably greater. 
Par. 7. Owing to the custom above noted, 
plaintiff cannot rent her room for the balance 
of the year, and will bo subjected to great 
loss, unless defendant is compelled to pay 
rent for the balance of said period." There 
was also filed in the case a second dL'fense 
and a reply to the same, which, in view of 
the conclusion reached upon the firet defense 
and the reply thereto, need not be consid- 
ered. To the reply above set out the defend- 
ant demm-red specially, tlie court below sus- 
tained the demiu-rer, and judgment was ren- 
dered for the defendant The sole reason of 
appeal is the claimed error of the court in 
sustaining the demurrer. 

Upon this appeal the facts stated in the an- 
swer, and also in the reply so far as the same 
are well pleaded, must be taken to be tiiie. 
It thus appears that the defendant, a minor, 
agreed to hh-e the plaintiff's room for 40 
weeks at .$10 per week, and that he entered 
into possession and occupied it a part of 
said period; that he gave up and quit posses- 
sion, of the room, and refused to fulfill said 
agreement, on the 20th of December, 1892, 
paying in full for all the time he had occu- 
pied it; that he has never occupied it sinct?. 
but has been paying for and occupying a 
suitable room elsewhere. Under the facts 
stated, it must be conceded that this room, at 
tlie time the defendant hired it, and dm-in^ 
the time he occupied it, came within the 
class called "necessaries," and also that to 
him dui'ing said period it was an actual nec- 
essary, for lodging comes clearly within the 
class of necessaries; and the room in question 
was a suitable and proper one. and duriug the 
period he occupied it was his only lodging 
room. "Things necessaiy are those without 
which an individual cannot reasonably exist 
In the first place, food, raiment, lodging, and 
the like. About these there is no doubt." 
Chappie V. Cooper, 13 Mees. & W. 252; 1 
Swift, Dig. 52. So long, then, as the de- 
fendant actually occupied the room as his 
sole lodging room it was clearly a necessai-y 
to him, for the use of which the law would 
compel him to pay; but, as he paid the agreed 
price for the time he actually occupied it, no 
question arises upon that part of the transac- 
tion between these parties. The question 
now is whether he is bound to pay for the 
room after December 20, 1892. The obliga- 
tion of an infant to pay for necessaries actual- 
ly f ui'nished to him does n(Jt seem to arise out 
of a contract in the legal sense of that term, 
but out of a transaction of a quasi contrac- 
tual nature; for it may be imposed on an in- 
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faat too young to understand the nature of a 
<-ontract at all. Hyman v. Cain, 3 Jones (N. 
C.) 111. And where an infant agi-ees to pay 
a stiijulated price for such necessaries, the 
party furnishing them recovers not necessari- 
ly that price, but only the fair and reasonable 
value of tlie necessaries. Earle v. Keed, 10 
Mete. (Mass.) 387; Barnes v. Barnes, 50 Conn. 
572; Trainer v. Trumbull, 141 Mass. .527, 6 
N. B. 761; Keen. Quasi-Cont. p. 20. This be- 
ins so. no binding obligation to pay for nec- 
essaries can arise until they have been sup- 
plied to the infant; and he cannot make a 
binding executoiy asreenient to purchase nec- 
essaries, l^'or the purposes of this case, per- 
haps, we may regard the ti-ansaction which 
took place between these parties in Septem- 
ber, 1892, either as an agreement on the 
part of the plaintiff to supply the defendant 
with necessary lodging for the college year, 
and ou the part of the defendant as an exec- 
utory agi-eement to pay an agreed price for 
the same fiom week to week; or we may 
regard it as what, on the whole, it appears 
the parties intended it to be, a parol lease, 
under which possession was taken, and an 
executoi-y agreement on the part of the de- 
fendant to pay rent. If we regard it in the 
former light, then the defense of infancy is a 
good defense; for in that case the suit is 
upon an executoi"y contract to pay for nec- 
essaries which the defendant refused to take, 
and never has had, and which, therefore, he 
may avoid. If we regard the transaction as 
a lease under which possession was taken. 



executed on the pai't of the plaintiff, with 
a promise or agreement on the part of the 
defendant to pay rent weeldy, we think in- 
fancy is equally a defense. As a general rule, 
with but few exceptions, an iufant may avoid 
his contracts of every kind, whether bene- 
ficial to him or not, and whether executed or 
executory. Riley v. Mallory, 33 Conn. 201. 
The alleged agreement in this case does not 
come within any of the recognized exceptions 
to this general rale. "An infant lessee may 
also avoid a lease, alUiough it is always avail- 
able for thfe purpose of vesting the estate in 
him so long as he thinks proper to hold it. 
» * * As to his liability for rent, or the 
Iierformance of the stipulations contained in 
the lease, he is in the same situation, with re- 
spect thereto, as in case of any other contract; 
for he may disaffirm it when he comes of age, 
or at any time previous thereto, and thus 
avoid his obligation." Tayl. Landl. & Ten. 
§ f)G. In this case the defendant gave up the 
room and repudiated the agreement, so far as 
it was in his power to do so, in the most posi- 
tive and unequivocal manner. The plea tif 
infancy, then, under the circumstances, must 
prevail, unless the matters set up in the re- 
ply make the facts set up in the answer una- 
vailable in this case. Upon this point, wiUi- 
out dwelling in detail upon the matters set up 
In the different paragraphs of the reply, we 
deem it sufficient to say that neither singly 
nor combined do the matters so set up consti- 
tute a sufficient reply to the answer. There 
is DO error. The other judges concurred. 
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r.A\GDON v. CLAY SON et al. 

(42 N. W. 805, 75 Mich. 204.) 

Supreme Court of Michigan. June 14, 1889. 

Appeal from ciixuit court, Montcalm coun- 
ty; Smith, JinJge. 

Lemuel Clute, for complainant. W C. 
Beakwith and Davis & Nichols, for defend- 
ant Palmer. 

CHAMPLISr, J. Complainant filed liis bill 
January 4, .1887, to foreclose a mortgage. 
As originally filed it contained only tlie usual 
statements of bills of that kind. It alleged 
that May Glayson and Charles D. Clayson 
made their two promissory notes payable to 
coui]ilaiaant, dated March 28, 1882, --one for 
.*4UU due three years from date, and the other 
for S500 due six years from date, with inter- 
est payable annually at 7 per cent. The 
inortijag;e was of even date, and was exe- 
cut"d by May Clayson, and covered 40 acres 
of land in Montcalm county. Luce and 
Palmer were made parties as sulisequent 
purchasers or incumbrancers. Palmer was 
the only defendant who answered. He set 
up that May Clayson was an infant under 21 
years of age at the time she executed the 
mortgage, and that it was given to secure 
the debt of her husband. Churl s D. Clayson. 
He alleged that he purchased the iin-mises on 
or about August 30, 3884, fioui May Clay- 
son, paying therefor a valuable consideration, 
and oblaiuing a quitclaim deed, and after- 
wards, about the 22d day of Octolier, 1884, 
after said May Clayson became of HL^e, an. I 
for a valuable consideiation to the sai.l May 
Clayson in hand paid, she made, executed, 
and delivered to hira a warranty deed, and 
also revoked all former deeds and mortgages 
by her made before she became 21 years of 
age by inserting tlierein the following: "It 
being the intention of the first party to con- 
vey to the second party all the title I had to 
the premises at the time 1 became twenty- 
one years of age, and to expressly revoke all 
former deeds and mortgages by me made be- 
fore I became twenty-one years of age." 
That the mortgage to complainant is void, 
and constitutes a cloud upon his title, which 
he asks to have removed, and he jtrays for 
relief and the benefit of a cross-bill. The 
complainant then amended his bill of com- 
plaint, stating therein that May Clayson 
purchased the land from John Q. Wakely 
February 11, 1881, and took from him a 
warranty deed in which the conveyance to 
her was made subject to two mortgages, — 
one for .f300, given by James Rich and wife 
to Thomas Fuller, guardian of May Fuller,* 
and the other for $500, given by John Q. 
Wakely and wife to James Rich,— which 
mortgages were to be paid by May Clayson 
as part of the consideration for the land on 
her purchase from Wakely, and that she ob- 
tained the loan of the money from complain- 
ant for which said notes ami mortgage were 
given to pay the above-mentioned mortga- 



ges, that she stated when she purchased of 
WakeJy, that such indebtedness was her 
own, and that Charles D. Clayson merely 
signed the notes as surety; that she repre- 
sented herself to be 21 years old, and that 
coujplainant would not have loaned the money 
to her had he supposed that she was an in- 
fant. He farther stated that afterwards, and 
on the L8th of February, 1883, May Clavson 
sold and conveyed said land to John Q. 
Wakely by warranty deed, which contained 
this clause: "The above is subject to a cer- 
tain mortgage given to J,angdon March 28, 
1882, for WOO;" and on September 2, 1884, 
said John Q. Wakely executed a deed of the 
land to V. B. Luce, and afterwards, on July 
22 and October 22, 1884, said May Clayson 
executed the deeds abovo referred to. The 
bill charges Luce imd Palmer w.thcomliiiiing 
and ctmfederating with ibiy Clavson to cheat 
conip'ainant; eharpes on belief that she was 
of full age when she execute I the deed to 
Widiely, and therein ratified the mortgafte; 
states that May CUuson and Charles O. Clay- 
son have removed to and are r. siilents of 
Dakota, and are pecuniarily irrespons ble; 
that the facts and circumstances of the trans- 
action entitle him, if she was a minor, to be 
suhrofjated to the rights of the mortgagees 
named in the deed to her from Wakely, and 
which she procured to be d.scharged with 
the money olitained from him. 

The bill of coujjilaint was taken as con- 
fessed against all of the defendants except 
Palmer, who answered the amended bill, in 
which he sets up substantially the same de- 
fense as in the answer to the original bill, 
and denies all confederacy and connivance to 
cheat and defraud complainant; claims that 
he is the owner in fee; and claims, further, 
the benefit of a cross-bill, and that his title 
may be quieted. Proofs have been taken 
from which it appears that May Clayson, 
whose maiden name was May Fuller, was 
born May 1-5, 1862. That she was married 
to Chailes D. Clavson prior to February 11, 
188L On February 11, 1881, John Q. Wakely 
conveyed to May Clayson by warranty deed 
the land in question, in which deed is con- 
tained the following: "Said second party tak- 
ing said premises subject to two certain mort- 
gages, — one of .?300. given by James Rich and 
wife to Thomas F. Fuller, guardian of May 
Fuller, minor, etc., the other, $500, given by 
John Q. Wakt ly and wife to James Rich, to- 
gether with accrued interest on the sarai'; 
the amount of said mortgages being deducted 
from the purchase price of said premises on 
this purchase." 'J'lie mortgage to Fuller, 
guardian, bears date June 30, 1879, and is 
given to secure the payment of .$300 on the 
3d day of April, 1883, with interest at 7 per 
cent., payable annually. The mortgage to 
.James M. Rich, given by AVakely, bears date 
the 1st day of October, 1880, and is given to 
secure the payment of $hQO on the 1st day of 
April, 1884, with interest at the rate of 10 
per cent., payable semi-annually on the 1st 
davs of October and April. No question is 
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made as to tlie validity of these mortgages. 
The next conveyance in the order of time is 
tlie mortgage to complainant dated March 28, 
1882, executed by May Clayson to secure the 
payment of tlie notes set forth in the bill of 
compliiint. On the same day, i. e., March 
28, 1882, lluth Eopp, the assignee of the 
mortgage executed by James M. liich to 
Thomas F. Fuller, guardian, dated June 13, 
1879, executed a full salisfact:on and dis- 
charge tliereof, and also, on the sam.' day, 
James M. Kich executed a full satisfaction 
and discharge of the mortgage given by 
Wakely to him on October 1, 1880. The 
mortgage to complainant and the two dis- 
charges above mentioned were each recorded 
in the register's otfice on the 29tli of March, 
1882, at 6 o'clock p. m. On Die 28lIi da.i 
of February, 1883, Alay Chiyson executed a 
statutory warranty deed of the land to John 
Q. Wakely, which contains this sentence: 
"The above is subject to a certain mortgage 
given to Langilon March 28, 1882, for nine 
hundred dollars." This deed was placed on 
record February 12, 1884. On the 22d day 
of July, 1884, May Clayson executed a quit- 
claim deed of the premises to Don E. Palmer. 
This was ncknowledged before a notary pub- 
lic in Montcalm county, and was placed on 
record the 30th dav of August, 1884. On the 
2d day of Septemiier, 1884, John Q. Wakely 
and his wife executed a quitclaim deed to V. 
JtJ. J.uce, which was placed on record Sep- 
tember 3, 1884. The next deed is dated Oc- 
tober 22, 1884. It is a warranty deed from 
May Clayson to Don E. Palmer, and contains 
the clause following: "This deed is executed 
and delivered by first party for tlie purpose 
of supplementing and adding to a quitclaim 
deed, previoLisly given by first party to sec- 
ond party herein, and conveying the above 
premises, and adding thereto covenants of 
title; it being the intention of the first party 
to convey to second party all the title I hud 
to the premises at the lime I became twenty- 
one years of age, and to expressly revoke all 
former deeds and mortgages made by me be- 
fore I became twenty -one yesu-s of age." 
This deed was not acknowledged until the 
4tli day of November, 1884, before a notary 
public of Brown county, ten itory of Dakota, 
and wiis placed of record on the 14tli of No- 
vember, 1884. The only proof introduced 
on the part of the defendant was his title 
deeds from May Clayson, and testimony tend- 
ing t(i prove her age, and that al)Ont'i|i30 of 
the $900 loaned was used in paying either a 
store account or note of Charles D. Clayson. 
The second deed executed by May Clayson to 
defendant Palmer conveyed no title or inter- 
est in the land whatever, and there was noth- 
ing to which the covenants of warranty could 
attach. As independent coveniints for title 
they were worthless, for the reason tiiat the 
defendant was a married woman, and the 
covenants had no connection with any sep- 
arate property owned by her. The com- 
plainant showed that the loan Wiis obtained 
by May Clayson to take up and discharge the 



two mortgages that were valid liens upon 
her property, and that it was used for that 
purpose, with the exception of a few dollars. 
The arrangement made was beneficial to May 
Claj-sou. The time for payment was extend- 
ed, and the interest on ^500 I'educed from 10 
to 7 per cent. The money was loaned by the 
complainant in good faith, and upon the sup- 
position that May Clayson was of full age. 
Mr. Rogers, the agent of complainant, who 
made the loan, testifies that to appearance 
May Clayson was at that time 25 years old, 
and he got the impression from what was 
said and done that she was then of full age. 
When the defendant obtained his quitclaim 
deed from May Clayson he had record notice 
of complainant's mortgage, and that it ap- 
p ared to be the first lien upon the land. He 
had record notice that the legal title had been 
conveyed from JNlay Claysou to Wakely by 
warranty deed expressly made subject to 
complainant's mortgage. More than a year 
had elapsed since May Clayson had attained 
her majority, and by no word or act had she 
repudiated or revoked the mortgage to com- 
plainant, or her deed to Wakely. Defendant 
Palmer is not sworn as a witness, and there 
is nothing in this record which shows that he 
ever paid a dollar consideration lor the land 
in question. He places himself upon a pure- 
ly legal defense, and shows himself entitled 
to no equities wliatever. The claim stt up 
in the defense that this $9U0 was obtained, 
and the security given, to |)ay the debts of 
the husband of May Cla s 'n, h.s failed sub- 
stantially, and I thini; entirely. It is true 
that May Ciayson in her deposition taken in 
Dakota says: "The mortgiige was given to 
secure my husband's indebtedness. Part of 
the money obtained on that mortgage went 
to pay off a first mortgage, and the balance 
went to pay other indebtedness of my hus- 
band." lint the proof is satisfactory that 
she is ra staken. The money was not ob- 
tained to pay her husband's indebtedness, 
but to payoff incumbrances on her property. 
That she represented that to be the purpose 
when she obtained the loan, and that all but 
a very small fractiim was then and there ap- 
plied to that purpose. More unsatisfactory 
IS the testimony of E. Barrett and Mr. Rock- 
afellow. Barrett is asked if he knows any- 
thing about what was done with the money 
that was borrowed of Mr. Rogers, the wit- 
ness spoken of, and he replies: "Well, I 
think it went to Mr. Rockafellow,— what she 
owed him. 1 suppose it was a family debt. I 
don't know whether hi-r contracts or his con- 
tracts,— store hills, lie kept a store there at 
that time." Mr. Rockafellow is asked if he 
•orecollected the transaction of the giving the 
mortgiige to Langdon, and if he knows nnv- 
thing about what was done with the bahmce 
of this money spoken of. He testiMed that 
part of it wns paid to him,— tliat he did not 
remember the amount,— for a note he held 
against Charles Clayson. He could not say 
positively. He had quite a good deal todo with 
Clayson, and he thought the note was for a 
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horse, and thought it was somewhere in the 
neighborhood of $25 t-o $30. That he knows 
where he got tlie money because he (Rocka- 
fellow) tried to make a loan for them to an- 
other party before that one. They wanted 
to get the money partly to pay off the mort- 
gages and partly to pay him. They owed 
him a store account besides the note. Eog- 
ei-s testified that they computed the amount 
due upon the mortgage indebtedness, and it 
Ciiuie to nearly $aOO, and they said they 
would take $900. There was a small bal- 
ance over, probably one or two dollars. 
Wliatever it was, was paid to May Clayson, 
and he does not know what was done with 
it. 1 do not think that this small biilance, 
whether $1 or $30, that was paid to Mrs. 
Clayson after paying the mortgages, has any- 
thing to do with the validity of the mortgage 
in question. 

It is evident that the object and purpose 
of making the loan of Mr. Langdon was to 
pay off and discliarge the existing incum- 
brances upon May Clayson's land, and to 
substitute the lien of the Langdon mortgage 
for those, and obtain a longer time for pay- 
ment at a lower rate of interest. Upon what 
principle of equity or justice can the validity 
of this mortgage be attacked and set aside as 
Invalid? The infant was by her own oath 
then nearly 20 yeara of age. More than a 
year previously she had purchased this land, 
and taken the title in her own name, subject 
to the incumbrances which she assumed and 
agreed to pay as part of the purchase price. 
She has never repudiated this transaction, 
but hiis ratitied and affirmed it after her ma- 
jority by dealing with the title she thus ac- 
quired as owner. She could not ratify the 
purchase witliout ratifying the agreement to 
pay the existing liens as part of the purchase 
money, nor without ratifying the manner in 
which she dealt with those liens. She vol- 
untarily sought complainant, and borrowed 
the money from him to pay off these incum- 
brances by placing another upon the prem- 
ises. By this she only shifted her obligation 



to pay Bopp and Rich to pay the same pur- 
chase price to complainant. She is not 
harmed by this transaction, but is benefited. 

While there is no absolute time in which 
an infant must act after he has arrived at 
the age of 21 to prevent the presumption of 
ratification arising from lapse of time, and 
while courts will not be curious to inquire 
whether the act was beneficial or not, or oth- 
erwise, or stringent in applying the rule that 
he must act in a reasonable time when it is 
proper to protect his rights, yet when he 
has a right to repudiate a transaction in 
wliich he has not been defrauded or over- 
reached, and where he has received and re- 
tained the benefit of the transaction, he 
must act with reasonable promptness, or he 
will be deemed to have ratified the act by ac- 
quiescence. 

Under the facts of this case, imlenendent- 
ly of other considfrations under which this 
mortgage must be treated and held as a valid 
security, a right-minded person never would 
have attempted to repudiate the mortgage 
executed for the purpose and under the cir- 
cumstances of this case, and, after the lapse 
of more than one year after she reached ma- 
jority, she will, in aid of justice and equity, 
and to prevent fraud, be'deemed to have in- 
tended to ratify the transaction by her si- 
lence and acquiescence. It would be a re- 
proach upon the administration of justice if 
a scheme so inequitable and unconscionable 
as this appears to be from the record should 
succeed. Courts of equity will always view 
with special favor, and guard with jealous 
care, the rights of infants, but they will not 
lend their aid to infants, or those who en- 
trench themselves behind them, to perpetnite 
wrong upon innocent parties, or aid in de- 
priving such parties of their just rights. 
The decree of the circuit court is honest, and 
should be aSirmed. 

SHERWOOD, C. J., CAMPBELL and 
MORSE, JJ., concurred. LONG, J., did 
< not sit. 
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TYLER V. GALLOP'S ESTATE. 

(35 N. W. 902, 68 Mich. 185.) 

Supreme Court of Michigan. Jan. -12, 1888. 

Error to circuit court, Glare county; Henry 
Hart, .Judge. 

Action by K. Smith Tyler against Jolin 
Fleming, administrator of the estate of 
Franlilin (iallop, upon a note executed by the 
deceased during his lifetime. There was a 
verdict and judgment for plaintiflf, and de- 
fendant brings error. Reversed. 

C. W. Ferry, for appellant. Brovpne & Cum- 
mins, for appellee. 



MORSE, J. The plaintiff presented a claim 
against the estate of Franklin Gallop, deceas- 
ed, based upon a promissory note for $110, 
dated August 22. 1882, payable in one year 
from date, with interest at 10 per cent. The 
note was signed by William Gallop and 
Frank Gallop, (the deceased,) as makers. The 
claim was disallowed by the commissioners. 
Plaintiff appealed to the circuit court for the 
county of Clare. Upon the trial in that court, 
testimony was given on behalf of the defend- 
ant tending to show that the note in question 
was given in place of another note made by 
Daniel Gallop, and also signed by William 
Gallop, to plaintifC; and that said Daniel 
Gallop had offered to pay the first or original 
note given by him to plaintiff, and had al- 
ways been ready and willing to pay the same 
at any time, but said plaintiff had never of- 
fered to deliver said oi-iginal note up to Dan- 
iel; and that said note was past due when 
the note in suit was executed. And further 
evidence was given on the part of defendant 
tending to show that at the time this note was 
made, Franklin Gallop was a minor, and had 
never been emancipated by his father, the 
said Daniel Gallop, and that the contract con- 
tained in said note had never been ratified by 
Frank after attaining his majority; that Dan- 
iel had no knowledge of the note in suit being 
given to take up the original note. In re- 
buttal, the plaintiff introduced testimony 
tending to show that, when the note made by 
Frank and William was received by him, the 
original note was delivered over to them, and 
that it was not in his possession at the time 
of the trial, and never had been since the note 
in suit was executed and delivered to him. 
Also evidence tending to prove that, at the 
time the note in question here was given, the 
deceased, Franklin Gallop, had been eman- 
cipated, and was doing business in his own 
name for his own benefit, with the consent 
and approval of his father, and that Daniel 
authorized Frank to take up the original note, 
and, at the time, Frank and William were in 
partnership, and the said note was given In 
the course of their partnership transaction. 
The circuit judge instructed the jury, in sub- 
stance and effect, that tlie deceased failing to 



give notice to the plaintiff during his life- 
time, 'after he became of age, (he having lived 
some two years after he became twenty-one 
years of age,) that he could not and would not 
be bound by his signature to said note, his le- 
gal representatives after his death could not 
take advantage of his silence without ottering 
some proof, at least, that the deceased did 
not intend to be boimd by his contract; and 
directed a verdict for the plaintiff for the face 
of the note and interest. 

The judgment entry in the circuit court is 
not correct, or applicable to proceedings of 
this kind. No error is assigned upon it, but 
a common-law judgment cannot run against 
the administrator, or against thff property in 
his hands as such, as it does in this case. The 
entry should be an allowance or disallowance 
of the claim, which allowance or disallow- 
ance is to be certified to the probate court. 
See La Roe v. Freeland, 8 Jlich. o31-5c!4. 

The only errors assigned in the record are 
to the charge of the court. AVe think thfe 
case should have been submitted to the jury. 
If the deceased was a minor at the time of the 
execution of this note, the burden of proof 
was upon the plaintiff' to show that he had 
ratified it after he attained his majority. It 
seems from the record that there was evi- 
dence tending to prove that deceased had not 
ratified the contract. The circuit judge was 
not authorized in law to presume a ratifica- 
tion because of the mere silence of the de- 
ceased for two years. There must have been 
an express promise after he became of age, 
or such acts as would have been equivalent 
to a new contract. Goodsell v. ilyers, 'A 
Wend. 479; Wilcox v. Roath, 12 Conn. 550; 
Tucker v. iloreland, 10 Pet. 58; Ford v. Phil- 
lips, 1 Pick. 202; Fetrow v. Wiseman, 40 Ind. 
148; Tyler, Inf. (2d Ed.) 84-92; Minock v. 
Shortridge, 21 Mich. 304; Prout v. Wiley, 28 
Mich. 104. 

The record in this case is blind and uncer- 
tain. It appears that there was evidence 
tending to show that the original note was de- 
livered over to William Gallop and the de- 
ceased, but which one of them took and kept- 
possession of it we are not informed; nor 
does it appear whether the relation of the de- 
ceased to the note sued upon was that of 
maker or surety for William. We do not pro- 
pose, therefore, to discuss what might be the 
law applicable to facts which may not be 
facts in the case. 

The question whether or not the deceased 
was emancipated by his father at the time he 
signed this note had no relevancy to the is- 
sue. It could not affect his liabili'tv upon this 
note. 

The judgment of the court below is reversed, 
and a new trial granted, with costs of this 
court to defendant. 

CHAMPLIN and SHERWOOD, JJ., concur- 
red. CAMPBELL, C. J., did not sit. 
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DURPEE V. ABBOTT et al. 

(28 N. W. o21, 61 Mich. 471.) 

Supreme Court of Michigan. June 10, 1886. 

Error to circuit court, Wayne county. 

Alex. D. Fowler, for appellants. Fraser & 
Gates, for appellee. 

CHAMPLIN, J. This suit is brought upon 
a residuaiy legatee's bond to recover a legacy 
given by the last will and testament of John 
T. McKeown, deceased, to Kate Lantz. The 
case was before this court at the April term, 
ISSS, and is reported in 50 Mich. 479, 1.5 N. 
W. 539. Soph.'a Lantz, who was one of tlie 
legatees for whose use the suit was then prose- 
cuted, has since dropped out of the case as a 
party interested. Under the facts as they ap- 
peared in the record Ijefore the court, slie had 
no right to recover. 

It appeared, as it now appears, that on Oc- 
tober 20, .1877, the executor gave to these lega- 
tees his individual notes for the legacies, pay- 
able to them tn-o years from that date, with 
interest. The legacies were payable when the 
notes were given, and they signed and gave to 
the executor receipts, stating that they had re- 
ceived from the executor of the estate of John 
T. McKeo\\Ti, deceased, ?250, being the legacy 
bequeathed to them, respectively. It was held 
that, by this extension of the time of payment 
without the sm-eties' assent, they were dis- 
charged from liability. But it also appeared 
that Kate Lantz was not 21 years of age at 
the time the note to her was given, and there- 
fore she stood in a different position; that she 
liad no power to extend the time for payment, 
and she did not become of age 'until after 
the note given her became due, and unless she 
did some act, after she came of age, extend- 
ing the time, or in some other way changing 
McKeown's liability, she is not barred of her 
action; and, inasmuch as the note in her hands 
was past due when she came of age, the time 
was not extended by her retaining the note, 
and that it should not be held as payment until 
so treated in fact. 

It wlU readily be seen that the contest upon 
the retrial centered upon the question of the 
age of Kate Lantz. On the part of the plain- 
tiff, Kate Lantz testified that she was bom 
November 5, 1858. and that her full name is 
Catherine Sophia Barbara Lantz; that her 
father's name is Jacob Lantz, and her mother's 
Barbara Lantz; and that her parents lived on 
Clinton street, in Detroit, when she was born. 
Sophia Smith, a sister, testified that Kate was 
born in 185S. Caroline M. Lantz, another sis- 
ter, testified that Kate was born in 1858, and 
that her birthday was November 5th. She 
stated, that she had seen the entry in the fami- 
ly record made in the family Bible, and had 
last seen it seven or eight yeai's ago; that 
the entiy read. "Sophia Catherine Barbara 
Lantz, born 1858;" that the record of her own 
birth was entered there, and read, "Caroline 
Matilda Lantz. born in 1856;" and that the 
entiy of the birth of Sophia read, "Sophia 



Catherine Lantz, 1840." Mrs. Barbara Lantz, 
the mother, was sworn for plaintiff, and testi- 
fied that her age was 65, and was not able to 
remember the age of her daughters except the 
eldest; that they had a family record ui the 
Bible, but her husband took it away with 
him, and she had not seen it since. She states 
that she was married in 1849, and four of her 
children were baptised on Clinton street, by 
the pastor of the German Lutheraif Church on 
Monroe avenue; that Kate was baptised by 
the name of Catherine Sophia Barbara Lantz. 
She first stated that the minister's name wa3 
Herman who baptised all four of the children, 
but afterwards recalled the fact that one was 
baptised by a minister by the name of Miller, 
of tlie Monroe Avenue Church; that she was 
present when Kate was baptised, as was also 
Peter Lantz. his wife, Sophia Lantz, and Cath- 
erine Schelard. The defendants, on their part, 
produced Charles Haas, the pastor of the Ger- 
man Lutlieran Church, who testified who were 
pastors of the church from 1852 to 1862, among 
whom was Rev. Mr. Miller. He also produ- 
ced and proved the church records of baptism 
from 1852, and since, which record showed the 
"baptism of Catherine Sophia Barbara Lantz, 
daughter of Jacob and Barbara Lantz, born 
the eighteenth day of November, 1856, and 
baptised the fifteenth day of March, 1857. 
The witnesses were Sophia Lantz, Catherine 
Schelard, and Peter Lantz." This enti-y the 
witness testified was in the handwriting of 
Herman Miller, who was pastor of tlie church 
at that time. The entiy appears in the regu- 
lar order of dates. One date follows anotlier 
in regular order, and the entries are nuiiiber.:^J 
consecutively, and the number of the entry 
read was No. 28, and appears under date of 
March 15, 1857; the prior date being March 8, 
and the subsequent date being March 19, 18.57. 
The witness testified that these records belong 
to the church, and that he has been its pastor 
since 1862. There ^^•as some evidence intro- 
duced showing what Kate Lantz and Sophia, 
her sister, testified about Kate's age upon that 
trial, to the effect that she was born in No- 
vember. 1S57. 

This recoi-d respecting the baptism of Cath- 
erine Sophia Barbara Lantz was admitted in 
evidence without objection. It is too late now 
for coimsel for plaintiff to claim tliat it was 
incompetent evidence, or that it was necessary 
to show that Mr. MiUer was dead before it 
could be received. It was necessary, however, 
that the defendant should prove the identity 
of the person baptised as Catherine Sophia 
Barbara I^antz with the legatee known as 
Kate Lantz, and it was neeessaiy for the 
JHiy to be convinced of that fact. It was 
therefore error for the court to refuse to sub- 
mit to the jury the special question, as fol- 
lows: "Is the 'Catherine Sophia Barbara 
Lantz' named in the records of baptism pro- 
duced by Rev. Charles Haas, as having been 
'born November 18, 1856, and baptised on 
JIai-ch 15, 1S57,' the same person who prose- 
cutes this suit as plaintiff, and who swears 



42 



INFANTS. 



that her full name is Catherine Sophia Barbara 
Lantz?" Drayeot v. Drayeott, 12 Vin. Abr. 
S9; Birt v. Barlow, 1 Doug. 170. 

Error is assigned upon the refusal of the 
court to charge the jury that, if they believed 
that tlie record of baptism is true, their verdict 
must be for the defendant. The court charged 
that the record was not conclusive evidence 
of the facts appearing in it, but it was evidence 
to go to tfte jm-y under all the circumstances, 
and it was for them to give to it what weiglit 
they saw fit; and, after considering all the 
facts, if they believed the record of the minis- 
ter was true, it would show the girl was of 
age, and therefore the plaintiff could not re- 
cover. We do not thinli the defendants can 
complain of this instiuction. The record of the 
baptism, when admissible in evidence, is evi- 
dence of the date of baptism, but not of birth, 
although stated therein, (Wihen v. Law, 3 
Starliie, 63; Duius v. Donovan, 3 Hagg. Bee. 
301; Burghart v. Angerstein, 6 Car. & P. 690; 
Rex V. Clapham, 4 Car. & P. 29; Rex v. North 
Petherton, 5 Barn. & C. 508;) and the date of 
Ijaptism was equally as important to defend- 
ants as that of the birth; for, if she was the 
person baptised on the fifteenth of March, 
1857, she would be 21 years of age before the 
note matured in October, 1879. 

Defendant's counsel also requested the court 
to charge the jury that if they found from the 
evidence that Kate Lantz gave John Mc- 
Keown, executor of the estate of John T. Mc- 
Keown, a receipt dated October 20, 1877, for 
her legacy, and at or about the same time re- 
ceived his individual note for said legacy paya- 
ble October 20, 1879, and kept said note two 
years after she became of age, this was such 
an extension of time, without the consent of 
the sureties on McKeown's bond, as would 
discharge them from all liability; and their 
verdict must be for the defendants Abbott and 
Fowler. And he further requested the court 
to charge that when a minor holds a note a 
long time after she iDecomes of age, and does 
not disaffirm the contract, she being the active 
partj', she is considered in law .as ratifying 
the contract, and also that, if the juiy should 
find that Kate Lantz became of age before the 
note became due, (October 20, 1879,) they 
must find for the defendants Abbott and Fow- 
ler; and in that case it did not matter when 
the note was given. 

These requests do not state the correct prin- 
ciples of law to be applied to the facts of 
this case. Under any view of the testimony, 
Kate Lantz was not of full age when the note 
was made, and the receipt given. She was 
then incapable of giving such binding assent 
to an extension of time as would discharge 
the sureties, or of receivmg the individual note 
of the executor in absolute payment of the 
legacy. The question, therefore, is, did she, 
after she liecame of age, ratify the arrange- 
ment by which the note was given? If she 



did, the ratiflci\,tiou would relate bacli to the 
time of the transaction, and so affect the un- 
dertaliing of the sureties as to discharge them 
from liability. Ratification always resolves 
itself into a question of intention. The ques- 
tion, therefore, for the juiy to determine was 
whether the facts were such as to justify an 
inference, properly to be drawn from them, 
of an intent on the part of Kate Lantz to rat- 
ify the reception of the note as payment of her 
legacy. Where no express ratification is shown, 
and no act done in reliance upon or in affirm- 
ance of the contract entered into by an infant, 
mere delay in proceeding to enforce her claim 
against the sureties cannot be. construed into a 
ratification where there are no elements of es- 
toppel that intei'vene; especially where the in- 
fant has not received any new consideration 
nor retains any consideration arising out of the 
original transaction. In this case McKeown's 
note did not give her any greater right of ac- 
tion against him than she had before. She 
was relinquishing a security which she had 
imder the bond against the sureties, and re- 
ceiving in its stead a negotiable note in which 
the day of payment was deferred. This, per- 
haps, would have been a sufficient considera- 
tion between parties capable of contracting; 
and, had she been of age, it certainly would 
have been sufficient to discharge the sureties 
in the bond, if made without their assent or 
approval. There is some testimony from 
which the knowledge, if not the assent, of at 
least one of the sureties might be inferred. 
It was proven that both the receipt and note 
were in the handwriting of one of the sure- 
ties, but, as this point was not made promi- 
nent, and'was not relied upon, it need not be 
discussed now. 

So far as the contract which was made be- 
tween McKeown, the executor, and Kate 
Lantz affected the residuary legatee's bond, 
it was an executed contract, and it has been 
held that, in order to confirm an executed con- 
tract of an infant, all that appears to be neces- 
sary is to show any distinct acknowledgment 
or act indicating an intention to be bound by 
the contract; and if the infant contumes, after 
coming of full age, to occupy a position which 
is only explicable upon the supposition that he 
Intends to stand by his contract, it will be con- 
sidered as a ratification of an executed con- 
tract. 1 Stoiy, Cont. (1th Ed.) §§ 69, 72; Ty- 
ler, Inf. & Gov. §§ 40, 41; Norris v. Vance. 
3 Rich. Law, 168. But, whether the contract 
be executed or executory, the question as to 
what acts will or will not amount to a con- 
firmation is one of intention, and is one prop- 
er to be submitted to and determined by a 
jury under proper instructions from the court. 

The judgment must be reversed, and a new 
trial granted. 

CAMPBELL, C. J., and SHERWOOD, J., 
concm'red. 
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HEATH V. STEVENS. 

(48 N. H. 251.) 

J^upreme Court of New Hampshire. Grafton. 
Jan., 1869. 

In this case the parties agree upon the fol- 
lowing statement of facts, reserving to each 
tlie right to go to the jury upon anything agreed 
to in this statement: 

About the 1st of April, A. D. 186.5, the 
plaintiff, Daniel C. Heath, went from his home 
in Danbuiy, in this county, to White River 
Junction, for the pui-pose of enlisting, in com- 
pany with several others, and was rejected, 
jind while there this plaintifC met the defend- 
iiut, who had just returned from New York, 
and the defendan: told the plaintiff what boun- 
ties wei'e being paid in that state, and that 
they were much largei than at White River 
Junction. The plaintiff then informed the de- 
fendant that if he (the defendant) would pay 
his car fare out to New York, he would give 
Iiim $200 out of his bounty, If he was accepted; 
if he was not accepted, the defendant was to 
pay the plaintiff's fare back. The defendant 
did not ask or reques,t the plaintiff to go, but 
the plaintiff did ?o with the defendant under 
the aforesaid agreement, enlisted for three 
years, and got $700 bounty, and paid the de- 
fendant $200, the defendant paying the plain- 
tiff's expenses to New York. The plaintiff 
served some five months, and retm-ned home. 

At the time when the plaintiff went to New 
York with the defendant, and at the time when 
he made the aforesaid agreement, he was not 
HI yeare of age. After the plaintiff returned 
home, he brought this suit to recover of the 
defendant the said ?200, which he had paid as 
aforesaid. Now, if the court shall be of the 
opinion that, upon the foregoing state of facts, 
the plaintiff can recover, then there is to be 
judgment for the plaintiff for tliat sum and 
for costs; othei-wise for the defendant for 
oosts. 

Lord & Sulloway, for plaintiff. Mr. lljirray, 
for defendant. 

PERLEY, C. J. The plaintiff was not le- 
gally bound to perform his contract, made 
while he was an Infant; but he voluntarily 
iperfonned it before he became of age; and he 
is not here defending an action brought to en- 
force the contract, but he seeks to recover back 
money which he paid while under age in exe- 
cution of the contract. Two objections are 
made to his right of i-ecorery: 

(1) That money paid by an infant in execu- 
tion of his voidable contract cannot be recov- 
ered back. 

(2) That the plaintiff must first restore what 
be received under the eonti-act before he can re- 
scind it, and recover back the money he paid 
in execution of the contract. • 

On the firat of these points the decisions have 
not been unanimous. In Holman v. Blogjr. S ' 
Taiml. 50 ', it was held that, if an infant pays , 
money with his own hands without a valuable ' 



consideration, he cannot get It back again; 
and where an infant paid money to A. as a 
premium for a lease, and enjoyed the same for 
a short period during his infancy, but avoided 
it after he became of age, it was decided in 
the same case that he could not recover the 
sum so paid in an action for money had and 
received against A. The doctrine of Holman 
V. Blogg was followed in McCoy v. Hoffman, 8 
Cow. 84, in which case it was held that where 
an infant performs work in payment of his 
conti-act, or pays money on his contract, he 
cannot, by avoiding his contract, get back the 
money, or recover compensation for his labor. 
And in om- case of Weeiss v. Leighton, 5 N. H. 
343, it was held, on the authority of Holman 
V. Blogg and McCoy v. Hoffman, that when an 
infant rescinds his contract on the ground of 
his infancy, he is not entitled to recover any 
compensation for labor he may have performed 
under it. 

Weeks v. Leighton was directly overruled in 
Lufkin v. Mayall, 25 N. H. 83; and the later 
c-ase of Locke v. Smith, 41 N. H. 346, is also 
to the point that an infant may recover for 
what he has done or paid imder an executed 
contract, provided he restore, or account for, 
what he has received under the contract. Mc- 
Coy V. Hoffman has been overruled in New 
York (MUIiai'd v. Hewlett, 19 Wend. 301; Med- 
biuy V. Watrous, 7 Hill. 110); and Holman v. 
Blogg was questioned and evaded. If not di- 
rectly overruled in Corpe v. Overton, 10 Bing. 
252. The authorities are numerous in other 
jurisdictions that an infant, upon rescinding 
an executed contract, may recover for what he 
has done or paid under it, provided he restore, 
or account for, what he has received under the 
contract. Moses v. Stevens, 2 Pick. 332; Vent 
V. Osgood, 19 Pick. 572; Judkins v. Walker, 
17 Me. 38; Thomas v. Dyke. 11 Vt. 272: Taft 
V. Pike, 14 Vt. 505; Hill v. Anderson, 5 
Smedes & M. 216; Tipton, 3 Jones, Law, 552. 
And the questions must be considered as set- 
tled in this state by the recent eases of Lufldn 
V. Mayall and Locke v Smith. 

It is now extremely well settled that, if an 
infant would rescind his voidable contract, and 
recover back what he has paid under it. or 
compensation for what he has done under it, 
he must firet restore the thing that he has re- 
ceived under the conrract, if it remain in 
specie, and within his control; or, if not, must 
account for the value of it. But it what he 
has received has been consumed, or for any 
other cause cannot be returned in specie, he 
may recover for what he paid or did imder 
the contract by deducting what he received, or 
the value of it, from the amount that he paid, 
or from the value of the services which he 
rendered. Thus in Locke v. Smith. 41 N. H. 
346, the infant agi'eed to work for his boaid, 
and it was held thjit he might avoid the con- 
tract, and recover for his work what it was 
worth, though he could not restore what he had 
received; but that he must allow by way of 
deduction whatever his board Avas worth. 
'•The infant cannot," say the court, "repu- 
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diate the contract so as to recover for bis la- 
bor, and allow nothing for his boai-d." Where 
the contract of the Infant was executed before 
he became of age, and the nature of the case 
is such that he cannot restore in specie what 
he received under the contract, this does not 
prevent him from recovering what he paid, or 
for what he did, by allowing for the amount 
and value of what he received. 

What, then, did the plaintiff receive fi'om the 
defendant under this contract? Certainly not 
the bounty money paid to the plaintiff when 
he enlisted, for that never belonged to the de- 
fendant. He never had it, nor any right to 
it; and of coui-se cannot ask that it should be 
restored to him. The consideration of the con- 
tract moving from the ciefendant was the in- 
formation he gave respecting the bounties paid 
in New York, his payment of the plaintiff's fare 
to New York, ana his undertaldng to pay his 
fare back if he was not accepted as a recruit. 
The defendant paid the plaintiffs fare to New 
York, agreed to pay his fare back if he was 
not accepted, and took the risk of losing both, 
if he was not accepted. He also gave liim 
the information which led to his enlistment 
and the receipt of the bounty money. The 
money paid for fare to New York the plaintiff 
could repay; but the other parts of the con- 
sideration of the contract cannot be restored. 
All the plaintiff can do in inference to them is 
to allow for them what the defendant ought in 
equity and justice to have. 

As to ^ the money paid by the defendant for 
the plaintiff's fare, the defendant, having re- 
ceived the ?200 stipulated by the conti-act. is 
in no view of the case entitled to have that 
money paid to him again. If it were paid to 
him, and he took it, it must be recovered back 
again in this suit. The law wiU not require 
him to pay over money in order to maintain ' 
an action, when the money paid must be re- i 
covered back in the same action. In the early 
case of Baker v. Lovett, 6 ilnss. 78. the infant 
plaintiff had settled a claim for an assauh and 
batteiy, and received a sum of money m full 
satisfaction. The court held that he was not 
bound by the settlement, but that the sum he 
had received should be deducted by the jury. 



on trial, from the amount of his damages as 
found by them; and the plaintiff was not re- 
quired to go through the idle ceremony of pay- 
ing back the money he had already received in 
order that he might recover it again in that 
suit. In that case the plaintiff hiid received 
a sum of money under the contx-act by which 
he had discharged his claim to larger damages 
for the assault and batteiy. He repudiated 
the contract on the ground of infancy, and was 
allowed to maintain his action without repay- 
ing the money he had received on the contract 
by allowing it on trial towards liis damages. 
The case of Breed v. Judd, 1 Gray, 457, in- 
volves the same doctrine, and is in the ma- 
terial facts substantially like* the present. 
There the defendants had advanced money for 
the plaintiff's outfit to California, and in con- 
sideration of this the plaintiff promised them 
one-third part of his earnings while there, 
which he paid to the defendants accordingly be- 
fore he was of age: and the acticn was brought 
to recover back the money. The money re- 
ceived bj' the plaintiff for his outfit was not 
repaid before the suit was bx'ought, nor was 
this held to be necessary; but the court left 
it to the jury to find whether, under all the 
circumstances, ami looking to the risks incur- 
red by the defendants, the contract was rea- 
sonable; if so. that nothing could be recovered 
back. 

We think the two ca=es of Baker v. Lovett 
and Breed v. .Tudd are authorities in point, and 
furnish the rule which must govern this case. 
It is not necessary that the money paid for 
the plaintiff's fare should be repaid before this 
suit can be maintained but it must be allowed 
towards the claim of the plaintiff; and as to 
the whole question of what shall be allowed to 
the dtfeudaut it niiust be left to a jmy to 
say what is a reason;ible sum for the defend- 
ant to have on aeeouut of what he did and of 
the risks he took in this contract with the 
plaintiff, and allow the defendant such reason- 
able sum as under all the circumstances they 
think, he ought in justice to have. 

The ease must be discharged, and the action 
stand for ti-ial, as facts are not stated which 
will authorize the coiu-t to render a judgment 
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ADAMS V. BEALL. 

(S Atl. 664, 67 MJ. 53.) 

Court of Appeals of Maryland. March 16, 
18S7. 

Appeal from the Baltimore city court. 

Albert Ritchie, for appellant. William Col- 
ton, for appellee. 

Rt)BINSOX. J. The appellee, while a mi- 
nor, paid to the appellant ."Ji'.aOO, as a con- 
sideration for being admitted as a partner 
in the appellant's business. The partner- 
ship continued for more than a year, and 
finding it unprofitable, the appellee, without 
formally dissolving the partnership, with- 
drew from the business. The question in 
rhe ease is whether the appellee is entitled to 
i-ecover of the appellant the money thus 
paid. His right to disaffirm the partnership 
oontract. and to aroid all liabilities under it, 
including the partnership debts, is not de- 
nied. Being an infant when the contract 
was made, this is a privilege to which for his 
protection he is entitled. But when he seeks 
to recover money paid for a consideration 
which he has enjoyed or has had the benefit 
of, this presents quite another question. 
The ?2.SKX> was paid to the appellant in con- 
sideration of being admitted as a partner in 
his business. He was admitted as a part- 
ner, and c-ontinued to be a member of the 
firm for at least a year. The business was 
not, it is true, a successful one, but this, in 
the absence of fraudulent representations on 
the part of the appellant, cannot affect the 
question. We are dealing with a contract 
l>etween an infant and adult, executed on 
both sides, and upon the faith of which 
money was paid by the infant for a consid- 
eration which he has enjoyed. The privileffo 
of infancy, says Lord Mansfield in Zouch v. 
Parsons, 3 Burrows, 18»i4, was intended as :i 
shield or protection to the infant, and not 
to be used as the instrument of fraud and 
injustice to others: and to hold that an in- 
I'ant has the right, not only to withdraw 
from a partnership at his own pleasure, and 
to subject the adult partner to the payment 
of all the partnership debts, but has the 
right also to recover money paid by him a.s 
a consideration for being admitted into the 
partnership, would be, it seems to us, to ex- 
tend the privilege beyond any just principles 
upon which it is founded. 

So long ago as Brawner v. Franklin. 4 Gill, 
460, it was held that, where an infant ad- 
vances money upon a contract, he canuot 
disaflirm the contract and recover the money , 
adviinced, if he has enjoyed the considera- 
tion for which the money was paid. Holmes 
V. Blogg, S Taunt. oOS. is to the same effect. 
There the infant paid a sum of money as his 
share of the consideration for a lease of 
premises in which he and his partner carried I 
on the business of shoe-making. They ot ru- I 



pied the premises from March till June, 
when the infant dissolved the partnership, 
and brought an action to recover back the 
money he had paid the lessor for his lease. 
Gibbs, C. J., said: -He may, it is true, avoid 
the lease; he may escape the burden of the 
rent, and avoid the covenant; but that is all 
he can do. He cannot, by putting an end 
to the lease, recover back any consideration 
which he has paid for it. The law does not 
enable him to do that." 

It is a mistake to suppose that the prin- 
ciple on whiih this case was decided was ei- 
ther overruled, or even questioned, in Corpe 
V. Overton, 10 Bing. .'oi;. In the latter case, 
the plaintiff, while an infant, signed an 
agreement to enter into partnership with the 
defendant, and to pay him £1,000 for a share 
in the business; and to execute, on the first 
day of January, a partnership deed, with the 
usual covenant. He also paid £100 as a de- 
posit for the fulfillment of his part of the 
contract. The plaintiff afterwards disaffirm- 
ed the partnership contract, and never did 
in fact become a partner. The suit was 
brought to recover of the defendant the £100 
paid by the infant as a deposit. Tindal, C. 
J., said: "The case was distinguishable from 
Holmes v. Blogg. In that case the plaintiff 
and partner occupied the premises from 
>£arch till June, and the money was paid 
for something iivailable, that is. for three 
months enjoyment of the premises. In the 
present case, the plaintiff paid to Overton 
£100, for which he has not received the 
slightest consideration. The money was 
paid either with a view to a present or a 
future partnership. I understand it as hav- 
ing been paid with a view to a future part- 
nership. Xow, the partnership was not to 
be entered into till January. 1833. and in the 
meanwhile the infant has derived no advan- 
tage whatever from the contract." Bjsan- 
quet. J.: "We are far from impeaching 
Holmes v. Blogg, as applicable to the facts 
of that case. Here the infant has derived no 
benefit whatever from the contract, the con- 
sideration of which has wholly failed. The 
£100 paid here was in the nature of a de- 
posit. Money paid on a deposit may g:en- 
erally be recovered back where the contract 
goes off, and here the contract was defeated 
before the infant derived any benefit from 
it." Alderson and Gaselee. JJ.. were of the 
same opinion. The plaintiff was allowed to 
recover the deposit money paid by him while 
an infant, because the partnership contract 
was disaffirmed by Corpe before the time 
agreed upon for it to begin. As was said by 
Alderson. J., "before the contract is per- 
formed, one of the parties revokes it, and 
remits the other to the same situation as if 
the contract had never been made." The 
distinction between Holmes v. Blogg, and 
Corpe V. Overton, is this: In the former the 
plaintiff was not allowed to recover the mon- 
ey paid by him while an infant, because it 
was paid on a consideration which he had m 
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part enjoyed, while in the latter the plaintiff 
was allowed to recover as upon an entire 
failure of consideration. 

Passing, then, from these cases, we come 
to Ex parte Taylor, 8 De Gex, M. & G. 2.54, 
which is a case directly in point. There an 
infant paid a premium on entering into a 
partnership, and, before he came of age, dis- 
affirmed the contract, and, upon the bankrupt- 
cy of the firni, attempted to prove for the pre- 
mium thus paid. Lord Justice Knight Bruce 
said: "In my opinion, a ease of fraud has not 
been established. That being so, the matter re- 
mains one of a contract fairly made, or as fair- 
ly made as a contract with an infant could be 
made, a contract upon which the Infant act- 
ed during his minority, and which during 
his minority has been in part performed on 
each side. In such a state of things, I con- 
ceive that, if the bankrupts had continued 
solvent, and an action had been brought 
against them by the minor, either before or 
after majority, for the purpose of recovering 
the money in question, there must have been 
either a nonsuit or a verdict against him." 
Lord Justice Turner said: "It is clear, an in- 
fant cannot be absolutely bound by a con- 
tract entered into during his minority. He 
must have the right upon his attaining his 
majority to elect whether he will adopt the 
contract or not. It is, however, a different 
question, whether, if an infant pays money 
on the footing of a contract, he can after- 
wards recover it back. If an infant buys 
an article which is not a necessary, he can- 
not be compelled to pay for it; but. If he 



does pay for It during his minority, he can- 
not on attaining his majority recover the 
money back." 

We have quoted at length from the pre- 
ceding cases, because the question at issue 
is an important one, and comes before us for 
the first time for decision. And while fully 
recognizing the privilege which the law ac- 
cords to minors in regard to contracts made 
(luring their minority, yet, in a case lilve 
the present, where money is paid by a minor 
in consideration of being admitted as a part- 
ner in the business of the appellant, and he 
does become and remain a partner for a giv- 
en time, he ought not to be allowed to recov- 
er back the money thus paid unless he was 
induced to enter into the partnership by the 
fraudulent representations of the appellant. 
Whether an infant can avoid a contract and 
sue thereon during his minority, or must 
wait until he arrives at age, is a question 
about which the decisions are conflicting. 
To hold that he cannot disaffirm a voidable 
contract until he attains his majority would 
in many cases work the greatest injustice to 
an infant. And where the contract is of a 
personal nature, or relating to personal prop- 
erty, we see no good reason why such a con- 
tract may not be avoided, either before or- 
after his majority. Stafford v. Roof, 9 Cow. 
626; Shipman v. Horton, 17 Conn. 481; Wil- 
lis V. Twambly, 13 Mass. 201. 

The court having erred in granting tho 
plaintiff's first and second prayers, the judg- 
ment must be reversed. Judgment reversed,, 
and new trial awarded. 
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MOLEY et al. v. BRINE. 

(120 Mass. 324.) 

Supreme Judicial Court of Massachusetts. 
Suffolk. May 6, 1876. 

Bill In equity to close up a partnership. 
At a former hearing, before Wells. ,T., the 
plaintill's relied on an agreement signed by 
the three partners, of which the following is 
a copy: "Agreement made this third day of 
August, A. D. 1871, betM-een J. B. Brine, P. 
J. Moley, and E. F. .Taekson. The partner- 
ship heretofore existing xmder the firm of 
Brine Bros. & Co. is hereby dissolved. E. 
F. Jackson is alone authorized to sign the 
name of the firm In liquidation, make collec- 
tions, pay bills, receive money, and draw 
checks, until the old business is settled as 
hereafter arranged. The other partners shall 
assist in closing up the business, excel)t as 
aforesaid. From collections and assets. E. 
F. Jackson is to receive the sum ad\anced 
by iiim, $4,874, without interest. The bal- 
ance of assets and property, after paying 
debts, to be divided between Messrs. Brine 
and Moley, according to their interest in the 
business; that is to say, $1,800, without in- 
terest, to Moley, and the balance to Brine. 
Brine takes the store and business. Brine 
and Moley assume the risk of all accoimts 
and contracts up to August 1, 1871. All mon- 
ey drawn from the business after August 1, 
1871, by P. J. Moley and E. F. Jackson is to 
be deducted from the above portion.'' Un- 
der that agreement Jackson had begim to 
liquidate the affairs of the firm prior to the 
filing of this bill. 

It was then ordered: (1) That that agree- 
ment "be set aside and annulled as an agree- 
ment, the said Brine being a minor at that 
date, and having elected to avoid the same on 
that ground; and that said writing be taken 
to have no further or other effect than as evi- 
dence upon the question of the actual trans- 
actions and relations between the parties." 
(2) "That the case be referred to a master to 
hear the parties, and report to the court his 
findings as to the actual relations between 
the parties and their respective rights in and 
to the funds and assets that are now in or 
that may come into the hands of the re- 
ceiver; and also to state the accounts be- 
tween them." 

The master's report stated the following 
facts: The partnership was formed abotit 
•July 1st, and was dissolved by mutual con- 
sent on August 4, 1871. At the formation of 
the partnership, Jackson contributed to the 
common stock $4,874. Moley $1,800, and Brine 
$882, and it was agreed that each should 
receive one-third of the profits. During the 



continuance of the partnership Jackson drew 
out $34, Moley $100, and Brine $G73.15. 
There were no profits of the partnership, and 
the assets were not sufficient to pay back in 
full the original contributions. 

At the final hearing before Colt, J., the 
plaintiffs contended that, no agreement be- 
ing shown as to the division of the common 
stock upon a dissolution of the partnership, 
each partner was entitled to the amount of 
his contribution and interest, and that the 
deficiency in assets should be borne by the 
■partners equally. 

The defendant contended: (1) That the as- 
sets should be equally divided among the 
three partners, without regard to the 
amounts contributed by each. (2) That, if 
such was not the rule, then the deficiency 
should be borne by the several partners in 
proportion to the several amounts contribut- 
ed by them, and that the defendant snould 
not bear any part of the deficiency. 

The case was reported for the considera- 
tion of the full court, such order or decree to 
be entered as the case required. 

S. J. Thomas, for plaintiffs. M. A. Blals- 
dell, for defendant. 

GRAY, C. J. The assets remaining upon 
the settlement of the business of the part- 
nership, being less than the amount con- 
tributed by all the partrers to the common 
stock, must be divided among them accord- 
ing to the amount of their contributions, and 
the deficiency must be borne by the partners 
in the same proportions in which they were 
to bear profits and losses; that is to say, in 
this case, equally. Whitcomb v. Converse. 
119 Mass. 38. 

This rule is not affected by the fact that 
the defendant is an infant. According to 
the agreement between the parties, he con- 
tributed less than one-eighth of the capital 
stock, and was to receive one-third of the 
profits of the business. He actually entered 
into the partnership, had the benefit of it 
while it lasted, and drew out the greater part 
of his contribution. The assets remaining 
at the time of the dissolution being iusufli- 
clent to pay the claims of all the partners, 
the loss of capital must fall upon the three 
partners in equal proportions, and the infant 
cannot throw upon his co-partners the obliga- 
tion of making up the deficiency. Breed v. 
Judd. 1 Gray, 4.55; Holmes v. Blogg, 2 Moore, 
552, 8 Taunt. 508; Ex parte Taylor, 8 De 
Gex. M. & G. 2.j4; Aldrich v. Abrahams, 
Hill & D. 423, 425; Medbury v. Watrous, 7 
Hill, 110, 112, 113; Heath v. Stevens, 48 N. 
H. 251. 

Decree for the plaintiffs accordingly. 
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DUBE V. BEAUDRY. 

(23 N. B. 222, 150 Mass. 44S.) 

Supreme Judicial Court of Massachusetts. 
Essex. Jan. 2, 1890. 

Report from superior court, Essex coun- 
ty ; John Lathkop, Judge. 

Actionby Joseph Dub?, per procAein ami, 
toreeoverfromTheophileBeaudrylor serv- 
ices rendered . The case was heard by the 
■court without a jury. Tlie court found 
for the defendant, and reported the cause 
to the full bench. 

C.Sewall, for plaintiff. J. M. Raymond, 
for defendant. 

FIELD, J. The plaintiff, a minor, with 
the assent of his mother, agreed with the 
defendant to work for him for eight dol- 
lars a week, one-half to be paid to the 
plaintiff , and the other half to be applied by 
the defendant to the payment of a debt due 
to the defendant from the estate of the de- 
ceased father of the plaintiff. The court, 
trying the case without a jury, found that 
the plaintiff's services were not worth 
eight dollars a week for the first part of 
the time he worked, but "were worth eight 
dollars a week for the whole time." The 
plaintiff's pay was raised from time to 
time, and, after he had worked for the de- 
fendant eight weeks, "his jjay was raised 
to twelve dollars" a week. The defendant 
paid him four dollars a week for the whole 
time he worked, and applied the remainder, 
of his wases to the payment of the debt 
against the father's estate. At the end of 
26 weeks, when the debt had been ijaid, the 
defendant discharged the plaintiff from his 
employment. The court also found that 
"the agreement was not so unreasonable 
as to raise any suspicion of fraud ;" "that 
the plaintiff had not been overreached ; " 
and ruled, "as matter of law, that the 
plaintiff was not entitled to avoid the con- 
tract, it having been fully executed." It 
is clear that the court found that the 
whole amount of the wages agreed upon, 
from timeto time, was as much as or more 
than the plaintiff's services were worth, 
but that the amount of money paid to the 
plaintiff was less than his services were 
worth. It is clear, also, that the plaintiff 
was not bound to pay his father's debts; 
that the contract made in this case was 
not for nece.«isaries, and was not necessari- 
ly beneficial to the plaintiff ; and that by 
our decisions, in orderto avoid such a con- 
tract, It is generally not necessary that the 
minor put the other party in statu quo, or 
return the consideration received. Chandler 
V. Simmons, 97 Mass. 508, 514; Bartlett v 
Drake, 100 Mass. 174; Walsh v. Young, 110 
Mass. 396; Gaffney v. Hayden, Id. 137; 
Bradford v . French, Id. 365 ; Baker v. Stone, 
136 Mass. 405; McCarthy v. Henderson, 13S 
Mass. 310. Gaffney v. Hayden, ubi supra, 
shows that, if the amount of the wages 



a'ireed ui)on Iiad not been as much as the 
plaintiff's serv ces were worth, the fact 
that the plaintiff had received his pay while 
a minor would not prevent him fi-om avoid- 
ing the contract, and suing on a quantum 
meruit. In the opinion, the cases of Stone 
v. Dennison, 13 Pick. 1, and Breed v. Judd, 
1 Grav, 455, which the present defendant 
cites, are considered and distinguished. 

It is suggested that the plaintiff's agree- 
ment that tlie defendant should apply a 
part of the wages to the extinguishment 
of the father's indebtedness makes the act- 
ual application of the wages by the de- 
fendant equivalent to a payment, in pursu- 
ance of this agreement, and before It was 
revoked, of money by the plaintiff to the 
defendant for the purpose of extinguishing 
this debt. It is argued that if a minor vol- 
untarily pays money under a contract he 
cannot recover the money he has paid, 
when he has received any benefit from the 
contract, or any part of the consideration, 
except by rescinding the contract; and 
that a contract cannot be rescinded unless 
the other party is put in statu quo; and 
that, in the present case, it doesnot appear 
tliatthedefendantcan be put instatu quo, 
because he may have lost his remedy 
against the estateof thefather. SeeShurt- 
leff V. Millard, 12 R. I. 272; Robinson v. 
Weeks, 56 Me. 102; Sparman v. Keim, 83 N. 
Y. 245; Adams v. Beal, 67 Md. 53, 8 Atl. 
Rep. 664; Ex parte Taylor, 8 De Gex, M. & 
G. 254. It does not appear that the plain- 
tiff did or could receive any benefit, direct- 
ly or indirectly, from paying his father's 
debts. It appears that the father died 
seised of real estate " which he devised to 
his widow," and which the widow con- 
veyed to his eldest son, the brother of the 
plaintiff; but it doesnot appear that til? 
plaintiff wasentitled to receive any proper- 
ty from the estate of his father, and there- 
fore it doesnot appear that the plaintiff 
had any interest in preventing the defend- 
ant from collecting the debt out of the es- 
tate of the father. The action is not tore- 
cover money paid. The contract, so far as 
it related to the payment of the father's 
debt, would, in ancient times, have been 
held absolutely void, if made by an infant. 
We think that the principle contended for, 
vi^hether it is consistent or not with our 
decisions, is not applicable to this case. It 
is necessary for the protection of an infant 
that he should not be bound by a contract to 
pay out of his earnings the debt of another 
person, and the defendant had no right to 
rely upon such a contract, and forego any 
remedies he might have had against the 
estate of the father. The defendant can- 
not be said to have acted as agent of the 
plaintiff in paying the wages to himself, 
within the principle declared in Welch v. 
Welch, 103 Mass. 562, because he still re- 
tains the benefit. It is not contended that 
the mother was entitled to the wages of 
the plaintiff. By the terms of the report 
there must be a new trial. So ordered. 
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TRAINER T. TRUMBULL. 

(I! X E. Ttil, Ul Mass. ."')J7.i 

Supivme Judicial Court of Massacluisetts. 
Suffollv. Ma.v 7, 18S(i. 

This was an action of contract for articles 
fiirnlslitxl to the defeuiJant, a minor, by the 
plaintiff. Hearing in the superior court, be- 
fore Brigham, C. J., without a jury, who found 
the following facts: Defendant was a minor, 
who was born In January, 18tkS, and was the 
only child of Hcorge B. Trumbull, who died 
at the soldiers" home in Togus, Maine, No- 
vember 1, 1883. where he had resided from 
1870 and previously. Defendant's mother, 
w'ho WHS the wife of said George B. Trumbull, 
was, on October "Jo. 1875, committed to the 
house of industr.v on Deer Island. Boston, and 
defendant was. on the same day, sent to the 
almshouse on said Deer Island as a pauper, 
and there remained until he was removed to 
the Marcella-street home for paupers and neg- 
lected boys and girls, in April. 1877. On No- 
vember 17, 1877. the plaintiff removed defend- 
ant tfrom said Marcella-street home to her 
home, he then being a pauper, and in a dis- 
eased and sickly condition, and there kept him 
to the time of bringing this action, and dur- 
ing all this period maintained defendant, pro- 
viding him with food, clothing, lodging, medical 
attendance, and nursing when sick, and the 
means of education, at a cost to plaintiff, 
which, in addition to the reasonable value of 
her services in making such provision, — which 
the court ruled, as a matter of law, was a 
provision for necessaries to defendant. — was 
not less than the sum stated in the account 
annexed to the declaration. Plaintiff, on a 
visit to Togus, and to the soldiers" home, in 
lS7t>. became acquainted with sjiid George B. 
Trumbull, whc exhibited much distress on 
account of defendant being an inmate of an 
asylum for paupers, and his reported sickly 
condition; stating to her that he, George B. 
Trombull, had certain property bequeathed to 
him by one Susan Bryant, whose adopted son 
he was. which gave him only a small Income, 
but that at his death the defendant would be 
worth $10,IHX), Plaintiff, at said George B. 
Trumbull's request having informed herself 
of the provisions of the will of Susan Bryant, 
and of the terms of a lease to one Cutler, made 
by George B. TrumbuU, of the property re- 
ceived from said Susan Bryant, and of the 
value and Income of the estate to whicJi it 
related, imdertook and continued the mainte- 
nance of defendant as afoivsaid. not in any 
rcsin"ct relying upon the credit of said George 
B. Trumbull, but relying solely upon the cred- 
it of defendant's estate One Teele, since No- 
vember, 188;^. as guardian of the defendant, 
has had possession and control of real es- 
tate in Boston of the value of about S8.iX)0, 
which constitutes all of defendant's property. 
At the close of plaintiff's case defendant of- 
fered no evidence, but requssted the eoxirt to 
rule, as matter ot law that upon all the facts 
in evideni^ on the part of the plaintiff this 
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action couid not be maintained. The court 
refused to rule as requested, and ruled tliat 
upon the facts found the plaintiff was en- 
titled to the sum stated in her account, found 
for the plaintiff, assessed damages in the sum 
of 5!l,112..">a. and ordered judgment for plain- 
tiff for that sum; and the defendant alleged 
exceptions. 

J. R. Smith, for plaintiff. Brown & Kcycs. 
for defendant. 

ALLEN, J. The practical question in this 
case is whether the' food, clothing, etc., fur- 
nished to the defendant were necessaries for 
which he should be held responsible. This 
question must be determined by the actual 
state of the case, and net by appearances; that 
is to say. au infant who is already well pro- 
vided for in respect to board, clothing, and 
other articles suitable for his condition, is not 
to be held responsible if auj one supplies to him 
other board, clothing, etc., although such per- 
son did not know that the infant was already 
well supplied. Angel v. McLellan, 16 Mass. 
31; Swift V. Bennett. 10 Cush. 430; Davis v. 
Caldwell, 12 Cush. 512: Barnes v. Toye, 13 
Q. B. Div. 410. So, on the other hand, the 
mere fact that an infant, as in this case, had 
a. father, mother, and guardian, no one of 
whom did anj-thing towards his care or sup- 
port, does not prevent his being bound to pay 
( for that which was actually necessary for him 
when furnished The question whether or not 
the infant made an express promise to pay is 
not important. He is held on a promise im- 
plied by law, and not. strictly speaking, on his 
actual promite. The law miplies the promise 
to pa.v from the necessity of his situation; just 
as in the case of a lunatic. 1 Chit. Tout. Ili7: 
Hyman v. Cain. 3 Jones (N. C.) Ill; Richard- 
son V. Strong, 13 Ired. 100; Gay v. Ballon, 4 
Wend. 403; Epperson v. Nugent, 57 Jliss. 
45-47. In other words, he is liable to pay only 
what the necess,iries were reasonably worth. 
and not what he may iiuprovidently have 
agreed to pay for them. If he has made au 
express promise to pa.'-, or has given a note 
in payment, for necessaries, the real value will 
be inquired irto, and he will be held only for 
that amount. Earle v. Reed, 10 Mete. 3S7; 
Locke V. Smith, 41 N. H. 346; Mete. Cont. 
73, 73. 

But it is contended that the board, clothing, 
etc.. furnished to the defendant were not nec- 
essaries, because he. "being a pauper, and an 
iiunate of an almshouse, was supplied with 
neces.'iiiries. suitable to his estate and condi- 
tion, and, under the circumstances, it would 
have been the duty of the guardian to place 
him in the almshouse." It is true that a 
guardian is not obliged to provide for the sup- 
port of his ward when he has no property of 
the ward available for that purpose; and, if 
he has no other resource, no doubt he may, 
under such cu'cumstances, place the ward in 
an almshouse. The authorities cited for the 
defendant go no further than this. Spring v. 
Woodworth, 2 Allen, 206. But this by no 
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means implies that a boy witli expectation of 
a foi-tune of $10,000 should be brought up in 
an almshouse if any suitable person will take 
him, and bring him up properly, on the credit 
of his expectations. On the other hand, it 
seems to us highly proper for a parent or 
guardian, under such circumstances, to do 
what the father did in this case; leaving it 
for the boy's guardian to see to it that an un- 
reasonable price is not paid. Looking to the 
advantage of his subsequent life, as well as 
to his welfare for the time being, his transfer 
from an almshouse to a suitable person, by 
whom he would be cared for and educated, 
would certainly be judicious; and the sup- 
port and education furnished to an infjint of 



such expectations, whose means were not pres- 
ently available, fall clearly within the class of 
necessaries. In Mete. Cont. 70, the authority 
of Lord Mansfield is cited to the point that a 
sum advanced for taking an infant out of jail 
is for necessaries. Earl of Buckinghamshire v. 
Drury, 2 Eden, 72. See, also, Clarke v. Leslie, 
o Esp. 28. Giving credit to the infant's ex- 
pectation of property is the same as giving 
credit to him. 

There was no error in refusing to rule, as- 
matter of law, that upon all the facts in evi- 
dence the action could not be maintained. 
The findings of all matters of fact, of course, 
are not open to revision. Exceptions over- 
iiiled. . 
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EXGLEBKKT >. TROXEI.L et al. 

(.",8 X. W. 852, 40 Xob. 195.) 

Supreme Coni-t of Xebraska. April 17, 1894. 

Appeal from district court, Douglas coun- 
ty; Herbert J. Davis, Judge. 

Action by Francis L. Englebert against 
Benjamin Troxell and othei-s to recover pos- 
session of land. Judgment for plaiutifC, and 
defendants bring error. Affirmed. 

Geo. E. Pritcliett and Switzler & Mcin- 
tosh, for appellants. St. John & Stevenson 
and Chas. Offutt, for appellee. 

RAGAX, C. On April 1, 1874. Mi-s. Fran- 
ces H. Englebert was the owner of lot 3 in 
Gise's addition to tho city of Omaha. At 
that time she and her husband, J. Lee Engle- 
bert, executed a mortgage on said lot to Max 
Meyer & Bro., to secure a note of $378.48, 
due July 1. 1S74. Soon after that time, Mrs. 
Englebert and her husband removed to Des 
Moines. Iowa, in which city Mrs. En.gle- 
bert died on the 29th of December, 1875. 
She died intestate, leaving her husband and 
one child, the appellee herein, then a boy 
about seven years of age. Xovember 1, 1881, 
Max Meyer & Bro. brought suit in the dis- 
trict court of Douglas coimty against Mr. 
and Mrs. Englebert, only, to foreclose the 
mortgage above mentioned, anil obtained 
service upon them by publication; Max 
Meyer & Bro. being then ignorant of the 
fact of Mrs. Engleberfs death. December 
17, 1881, George E. Pritchett, an attorney 
at law residing at Omaha, Xeb., informed 
Mr. Englebert, by letter, of the pendency 
against him and his wife of Max Meyer & 
Bro.'s mortgage foreclosm-e suit, and re- 
quested to be authorized to appear in and 
defend the same. 'Various comnnuiicatlons 
took place immediately afterwards between 
Pritchett aud Mr. Englebert; finally ctd- 
minating in an agreement between them 
that Pritchett should defend the foreclosure 
suit for Englebert and his minor son. and 
receive, as compensation for his services, oue- 
half of whatever of the lot he might suc- 
ceed in saving from the lieu of the Max 
Meyer & Bro. mortpige. In pursuance of 
this agreement, on the 4th da.v of Au.gust, 
1885, Mr. Englebert and his minor son con- 
veyed to Pritchett, subject to the Max Meyer 
& Bro. mortgage, an imdivided one-half of 
he aforesaid lot. Pi-itchett seems to have 
succeeded in having the foreelostu'e suit, as 
brought, continued from time to time, on one 
pretext or another, until August, 1SS4. In 
August. 1SS5. Max Meyer v<t Bro. filed an 
amended petition In their foreclosure suit, 
-..— iJLj; Francis Leon Englebert, the minor 
son of Mr. and Mrs. Engleliert, a party de- 
fendant to the action. Pritchett filed an an- 
swer on behalf of Mr. Englebert to this 
amended petition, and (having been, by the 
coiut, appointed guai-dian ad litem for Fnin- 
cis Leon Englebert) also filed an answer in 



the action for him. These answers admitted 
tlie execution and delivery of the note ami 
mortgage described in the foreclosm-e suit; 
aUeged that the legal title to the property 
was at the time of the execution of the mort- 
gage in Xlrs. Englebert; her death, and that 
the legal title to the real estate had descend- 
ed to, and was then vested in. the minor son, 
Francis Leon Englebert; that the only in- 
terest tliat Mr. Englebert had in the property 
mortgaged was a life estate, as tenant by the 
cm-tesy of his deceased wife; and that the 
interest of the minor, Francis Leou Engle- 
bert in the real estate, could not be sold to 
satisfy tlie mortgage debt, because the action, 
as against him, was not brought within 10 
years from the date of the matm-ity of the 
note which the mortgage was given to se- 
cm-e. The court rendered a decree, and or- 
dered the life estate, only, of Mr. Englebert 
sold to satisfy the amount found due on the 
mortgage. This life estate was sold. under a 
decree, the property purchased by one of the 
plaintiffs in the foreclosure suit, and the 
sale confirmed. A deed was ordered, but 
never made, to the purchaser. On the 6th 
day of January, 1886. on the joint applica- 
tion of Mr. Englebert and his minor son, Mr. 
Pritchett was appointed guardian of the 
minor son by the county court of Douglas 
county, accepted the trust, and qualified 
therefor by taking the oath, and giving bond, 
as required by statute. On Jime 1. 1886. in 
pursuance of an agreement between Mr. 
Pritchett and Mr. Englebert, his sou (then be- 
ing about IS years of age), in consideration of 
$240 in cash then paid by Pritchett to Engle- 
bert, conveyed to Pritchett the remaining un- 
divided one-half of the lot. On the 22d day of 
December. ISSS. J. Lee Englebert died. On 
the 11th of October, 1889. Francis Leon Engle- 
bert became of age, and one month and three 
days thereafter, to wit, on the 14th day of 
Xovember. 1880, brought this suit in equity 
in the district court of Doiii;!as coimty. against 
the said George E. Pritchett and others wuo 
were claiming to be owners of some part of 
said lot under conveyances from Pritchett. 
to cancel and set aside the deeds hereinbefore 
mentioned, made by himself and father to 
Pritchett; alleging that at the time he exi-- 
cmed said deeds he was seised in fee simple 
of the property, and was a minor. The dis- 
trict court rendered a decree canceling and 
setting aside said deeds, and awarding the 
plaintiff a writ of possession for said real 
estate. The case is before us on appeal. 
. The reported decisions, especially the older 
ones, aboiuid with grave, learned and lengthy 
discussions of the question as to whether the 
contracts of an infant are void or voidable; 
and there are respectable authorities which 
hold that certain contracts of an infant, 
made under certain circumstances, are abso- 
lutely void; but we think that the better 
rule, and the one supported by the weight of 
authority, is that all contracts of an infant, 
except those for necessaries, are voidable by 
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the infant, at his election, within a reasona- 
ble time after he becomes of age. In Tuni- 
son V. Chamblin, 88 111. 378, the rule is thus 
stated: "Deeds made by a minor are not 
void, but only voidable. Their validity does 
not depend on a ratification after a minor 
attains his age; but, to avoid them, he must, 
by some act, clear and unmistaliable in its 
character, disaffirm their validity." See, also, 
Bonner v. Land Co., 75 111. 31.5; Hyer v. 
Hyatt, 3 Cranch C. G. 270, Fed. Gas. No. 
6,097; Kendall v. Lawrence, 22 Picli. 540; 
Dixson v. Merritt, 21 Minn. 196; Manufac- 
tm-ing Go. v. Lamb, 81 Mo. 221; Irvine v. 
Irvine, 9 Wall. 617; Pom. Eq. Jur. (2d Ed.) 
§ 945. Such is also the doctrine of this 
court as stated in Philpot v. Manufacturing 
Co., 18 Neb. 54, 24 N. W. 428, where it is 
said: "Contracts of an infadt, other than 
for necessaries, are voidable only; and, upon 
coniins of age. he may affirm or avoid them, 
in his discretion." The deeds made by the 
appellee in this case to Pritchett were voida- 
ble, and not voia. The appellee, within less 
than two months after his becoming of age, 
instituted this suit for the purpose of cancel- 
ing the deeds made to Pritchett. This was, 
on the part of the appellee, an unequivocal 
and sufiicient disafiirmance, on his part, of 
the conti-acts made. Tunison v. Chamblin, 
supra; Sims v. Everhardt, 102 TJ. S. 300. 

A^'as the disaffirmance of these deeds by 
appellee made within a reasonable time? As 
to what is a reasonable time for an infant, 
after becoming of age, to disaffirm contracts 
made during his minority, is a mixed ques- 
tion of law and fact, to be determined from 
the circumstances in each particular case. 
In Ward v. Laverty, 19 Neb. 429, 27 N. AV. 
393. this court said: "A minor who has con- 
^ eyed his real estate must disaffirm the deed 
within a reasonable time after becoming of 
age, or be barred of that light." In that 
case the disaffirmance was not made until 
more than three years after the minor be- 
came of age, and the court held that the dis- 
affirmance, under the facts in the case, was 
not made within a reasanable time. In 
O'Brien v. Gaslin, 20 Xeb. 347. 30 N. W. 274, 
this court, adhering to the rule announced in 
M'ard V. Laverty, held that a disaffirmance 
made by a party 14 years after he became 
of age was not made within a reasonable 
time. In Johnson v. Storie, 32 Neb. 610, 4!) 
N. W. 371, an infant who had signed a note 
as surety disaffirmed the same a year and a 
half after he became of age; and it was 
held that the disaffirmance was made within 
a reasonable time. There are some eminent 
authorities which hold that an Infant may 
disaffirm a deed, which he has made to his real 
( .state during his minority, at any time, after 
he becomes of age, before he would be barred 
by the statute of limitations from bringing 
an action in ejectment for the real estate. 
But this is not the doctrine of this court. It 
is now firmly settled here that an infant, hi 
order to avoid a contract made diu'ing his 



minority, must disaffirm the same within a 
reasonable time after his minority ends. 
There can be no doubt, in view of the au- 
thorities quoted above, but that the appellee 
disaffirmed, within a reasonable time after 
he became of age, the deeds made to Pritch- 
ett. 

It is insisted by the appellants that the 
first deed made by appellee to Pritchett was 
voidable only, and that the services per- 
formed by Pritchett in the foreclosure suit 
of Max Jleyer & Bro. for the appellee were 
necessaries, and that, therefore, the appellee 
cannot avoid said first deed. Were the serv- 
ices performed by Pritchett for the appellee 
in the foreclosure suit "necessaries," within 
the meaning of that term? What are neces- 
saries for an infant cannot be defined hy 
any general rule applicable to all cases. It 
is a mixed question of law and fact, to be 
determined in each case from the particular 
facts, circumstances, and surroundings in 
that case. In Shelton v. Pendclton, 18 Conn. 
417, a wife, without her husband's consent, 
employed an attorney to prosecute a suit for 
divorce in her favor, against her husband, 
for a legal and sufficient cause. The attor- 
ney iierformed the services, and the decree 
of divorce was granted. The attorney then 
sued both the husband and wife for his fees. 
The court held that the services rendered 
were not necessaries, and that the husband 
was not liable therefor. The court said: 
"By the law the defendant Is liable only for 
the necessaries which the plaintiff has pro- 
vided for his wife. The common law de- 
fines 'necessaries' to consist only of neces- 
sary food, clothing, drink, washing, medi- 
cine, instruction, and a competent place of 
residence.'' In Munson v. Washband, 31 
Conn. 303, a female infant was seduced un- 
der a promise of marriage. Her seducer 
refused to marry her, and she was left in a 
state of destitution. At her request an at- 
torney brought suit against the seducer for 
a breach of promise of marriage. The suit 
was settled by the intermarriage of the 
plaintiff and defendant. The attorney then 
sued both the husband and the wife for his 
services. The court held that the services 
rendered by the attorney, under the circum- 
stances, were "necessaries," within the 
meaning of that term. The court said: 
"Can the plaintiff's charges for prosecuting 
that action be considered as necessaries, un- 
der the circumstances? The rule usually 
stated in the text-boolis confines the term 
'necessaries,' for which a minor may bind 
himself, to suitable food and clothing, shel- 
ter, washing, medicine, medical attendance, 
and education; but this depends entirely up- 
on what the court or jury may think, in each 
case, suitable and proper in reference to the 
infant's condition and station in life. * * * 
The personal secm-ity of the wife is legally 
a necessary, and the expense of securing it 
is a proper charge against the husband. If 
we look at the suit which the infant com- 
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mcnced as hor only mode, under her peculiar 
circumstances, of procm'iug the means of liv- 
ing, It comes within the principle allowing 
ber to contract for noccssivries. This was 
not a case of merely prosecuting an infant's 
right to property, or for recovery of an ordi- 
nary debt. In such cases there Is, or ought 
to be, a guardian to protect the interests of 
the infant. There was none here, and it 
does not appear that tliere were any means 
practicable of procui-ing one to be appointed. 
It appears to ns, therefore, that while the 
court recognized the rule that the ordinary 
fee of an attorney for the prosecuting of an 
infant's right to property could not generally 
be said to be a necessary, yet it correctly in- 
formed them that the services rendered were 
requisite for the personal protection and sup- 
port of the infant, and might be lawfully 
sontracted for by her, and that she would 
be liable to pay for the same." In Wallis 
V. Barcfwell, 126 Mass. 3G6, it was held "that 
a ward is not liable for repairs put upon 
his dwelling house by a person employed by 
the fjTiardian to malie them, even after the 
death of the guardian, and evidence that 
repairs were necessary is immaterial." In 
Tupper V. Caldwell, 12 Mete. (JIass.) ."i.JO, it 
was held: "An infant is not liable for the 
expense of repairing his dwelling house, on 
a contract made by him therefor, although 
such repairs were necessary for the preveii- 
tion of immediate and serious iujiny to the 
house." The court said: "An infant may 
make a valid contract for necessaries, and 
the matter of doubt in the present case is 
what expenditures are embraced in tlic term 
'necessaries.' It has sometimes been con- 
tended that it was enough to charge the 
party, though a minor, that the contract was 
one plainly beneficial to him, in a pecuniary 
point of view. That proposition is by no 
means true, if, by it, it be intended to sanc- 
tion an inquiry, in each particular case, as 
to whether the expenditm-es or articles con- 
tracted for were beneficial to the pecuniary 
Interest of the minor. The expenditui'es are 
to be limited to ciises where, from their very 
uatiu'e, expenditures for such purposes would 
be beneficial, or, in other words, they must 
belong to a class of expenditures which are. 
in law, termed 'beneficial to the infant.' 
^^'hat subjects of expenditm'es are included 
in this class is a matter of law, to be decided 
by the court. The further inquiry may often 
arise, whether expenditures, thongli em- 
braced in this class, were necessary and 
proper in the particular case, and this may 
present a question of fact; It is therefore a 
preliminary question to be settled, whether 
the alleged liability arises from expenditm'es 
for what the law deems necessaries; and, 
unless that be shown, it is not competent to 
inti'oduce evidence to show that, in a pecun- 
iary point of view, the expenditure was 
beneficial to the minor." See, also, Price 
V. Sanders, (iO Ind. 310; JIathers v. Dnb- i 
schuetz, 72 111. 4.'5S; Bloomer v. Nolan, 30 I 



Neb. 51, 53 N. 'W. 1039. In Turner v. Gaith- 
er, 83 N. C. 357, it was held that money fur- 
nished an infant to enable him to acquire a 
profi>ssic>nal education was not a necessary. 
In Dccell v. Lewenthal, 57 Miss. 331, it was 
held that money furnished an infant to en- 
able him to carry on a plantation was not 
•I necessary. In Barker v. Hibbard, 54 N. 
H. ."i:i9, it was held that the services render- 
ed by an attorney in defending an infant in 
a bastardy proceeding were necessaries. In 
Anding v. Levy, 57 Miss. 55, it was held that 
where an infant had no guardian, and the 
services rendered by an attorney were bene- 
ficial to the infant's estate, he was liable for 
such services. In Connolly v. Hull, 3 JIc- 
Cord, 6, and in Kline v. L'AmoreUx, 2 Paige, 
419, it was held that if an infant was living 
with his parents or guardian, and properly 
maintained by them, his contract, even for 
necessaries, was not binding. In the case 
at bar, when the appellee made the first 
deed to Pritchett, in consideration that he 
would defend the Max Meyer & Bi'o. mort- 
gage foreclosm-e suit, lie was living with his 
father,— his natural guardian; so that, if we 
held that the services rendered by Pritchett 
in the foreclosure suit were necessaries, still 
the appellee would not be bound to pay for 
the services, if this was a suit by Pritchett 
on the contract made for that purpose. In 
the light of the authorities quoted above up- 
on this subject, we are clearly of the opinion 
tliat the services rendered by Jlr. Pritchett 
in the foreclosure suit cannot be considered 
necessaries, under the facts of this case. 

Another contention of the appellants is 
that the appellee has not restored the con- 
sideration he received fi'om Pritchett for the 
execution of the two deeds which lie seeks 
to cancel by this suit, and that, therefore, 
he cannot maintain this action. There are 
many authorities which hold that it is not 
necessary — to enable an infant, on coming of 
age, to dlsaflirm a contract made during his 
minority — to restore or return, or offer to re- 
store or return, as a condition precedent to 
his riglit to disafiirm such contract, the con- 
sideration which he received therefor; but 
the rule of this court is otherwise. In Phil- 
pot V. Manufactiu-ing Co., 18 Neb. 54, 24 N. 
^y. 428, the rule is thus stated: "If an in- 
fant purchase personal property, and give 
his note therefor, he cannot upon arriving at 
the age of twenty-one years, retain the prop- 
erty, and plead infancy as a defense to the 
note." This is a somewhat loose stateiiK'ut 
of the rule. The rule is concisely and cor- 
rectly stated by Post, J., in Bloomer v. No- 
lan, ;U> Neb. 51. .>i N. W. 1039. in this lan- 
guage: "One who seeks to disaifirm a cou- 
ti-act on the ground that he was an infant at 
the time of its execution is reqvured to re- 
tiu'ii so much of the consideration received 
by him as remains in his possession at the 
time of such election, but is not required to 
return an equivalent for such part thereof 
as may have been disposed of by him during 
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his minority." Tliat is to say, tlie inf^jnt, on 
coming of age, and electing to disaffirm a 
contract made by liim during his minority, 
must restore or return so much of the con- 
sideration received by him in consideration 
of executing the conti-act as he then has, in 
specie, in his possession. The language of 
the authorities is that he must retm-n or re- 
store whatever of the consideration he then 
has, not that he is to pay to the party with 
whom he made the contract an equivalent 
for that which he received from said party. 
In Reynolds v. McCurry, 100 111. 356, the rule 
is thus stated: "It is a general rule that 
where the consideration of a conveyance by 
an infant has been expended, so that he is 
not in a condition to restore it, he may nev- 
ertheless avoid the conveyance. It is only 
when he still has the consideration that he 
will be comijelled to return it." See, also. 
Miller v. Smith, 20 Jliun. 248, 2 N. W. 942. 
In Chandler v. Simmons, 97 Mass. 508, the 
rule is stated in this language: "If money 
paid to a minor as a consideration for his 
conveyance of real estate has been wasted 
or spent by him during his minority, pay- 
ment or tender of the amount is not neces- 
sary, to enable him to avoid the convey- 
ance." The Iowa Code provides that a 
minor is bound by his contract, unless he dis- 
affirms it, and restores to the other party all 
money or property received by him by vir- 
tue of his contract, and remaining within his 
control. Construing this section of the Code, 
the supreme court of Iowa, in Hawes v. 
Railroad Co., 64 Iowa, 315, 20 N. W. 717, 
held that, where a minor had disaffirmed a 
contract, he was only required to return the 
identical money or property received by him 
for the execution of such conti'act remaining 
in his possession at the time of his disaffirm- 
ance thereof. The com't said: "It is not 
shown or pretended that he had remaining 
under his control, at any time after attaining 
his majority, the money or property received 
by him by virtue of the contract, and it is 
only such money or property as may thus 
remain that he is bound to restore." 

So far as the consideration for the first 
deed made by the appellee to Pritchett is 
concerned, the only consideration which it is 
claimed appellee received for such deed was 
the services rendered by Mr. Pritchett in de- 
fending the Max Meyer & Bro. foreclosure 
suit. There are several things to be said 
of those services. In the first place, but for 
the voluntary intervention of Mr. Pritchett 
in that suit, we are led to believe, from the 
record before us, that Max Meyer & Bro. 
would have proceeded to decree of foreclo- 
sm-e against the father and mother of ap- 
pellee only, notwithstanding that the appel- 
lee's mother was dead at the time the fore- 
closure suit was brought, and the title to the 
real estate had vested in the appellee. Such 
a decree would not have been binding upon 
the appellee, and would not have deprived 
him of Ihe right, at least, to redeem his 



property from such decree, if such decree 
would have in any manner interfered with 
appellee's title. Again, at the time Mr. 
Pritchett rendered these services, he was an 
officer of the com-t in which the foreclosm'e 
suit was pending, and had been by the com't 
appointed guardian ad litem for the appellee. 
He had accepted this appointment, and was 
acting for the appellee. Section 14. c. 7, 
Comp. St. 1893, then and now in force, pro- 
vides: "It shall be the duty of every attor- 
ney to act as the guardian of any infant de- 
fendant in any suit pending against him 
when appointed for that pm-pose by order of 
the com-t; he shall prepare himself to malie 
the proper defense to guard the rights of 
said defendant and shall be entitled to such 
compensation as the court shall deem rea- 
sonable." In view of this statute, and in 
view of the circumstances under which Mr. 
Pritchett rendered the services for the ap- 
pellee in the foreclosure suit, we are con- 
strained to say that, if su^h services had 
been necessaries, nevertheless the appellee's 
contract, by which he paid Pritchett one- 
half the real estate in litigation in consider- 
ation of the services, would havft still been 
voidable, at the suit of the appellee. It was 
the duty of Pritchett to render the services 
he did. This was a duty imposed upon him 
by law, and resulting from his profession. 
For performing the duties of a guardian ad 
litem, an attorney must look, and look only, 
for the amount of his compensation, to tlie 
court; and the compensation allowed the 
guardian should be taxed as costs in the pro- 
ceeding, and as such collected. Perhaps it 
might be filed as a claim against the minor 
estate, but no other, different, or greater 
amount can be collected than that allowed 
by the court. Whatever may be said of the 
services rendered by Jlr. Pritchett in the 
foreclosm-e suit for the appellee, such serv- 
ices, of coiu-se, cannot be returned in kind. 

The consideration for the second deed was 
$240 in money paid by Pritchett to appellee's 
father. It Is not claimed or pretended that 
this money, or any part of it, ever came into 
the possession of the appellee. It appears 
that the appellee's father bought a piano 
with this money, and gave it to appellee, 
and that he still has it. But the appellee 
was under no legal obligations to offer or 
tender or surrender this piano to Pritchett, 
as a condition precedent to his right to dis- 
affirm the deed. Xor was the appellee un- 
der any legal obligation, as a condition pre- 
cedent to his right to disaffirm the deed, to 
repay Pritchett the money which he had paid 
appellee's father in consideration of the exe- 
cution of the deed. At the time appellee 
disaffirmed these deeds and brought this 
suit, there was in his possession no part of 
the consideration parted with by Pritchett 
at the time appellee executed the deeds. 

The final contention of the appellants is 
that, the appellee having executed the deeds, 
he is, in equity, estopped from disaffirming 
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them, as against innocont purchasers. This 
is a remarliable argument, in view of the 
record In this case. Not one of the appel- 
lants is an innocent purchaser of any part 
of this property, in any sense whatsoever. 
There is in all this record not one word of 
evidence that the appellee, by any act or 
omission of his, either before or after his 
coming of age, induced either of the appel 
1;ti^s to purchase any of the property in this 
suit Certainly the appellants, as purchas- 
eis of this property, were bound by such no- 
tice as the public records of Douglas county 
afforded of the fact of the infancy of the ap- 
pellee. Had appellants, intending to nm-- 
chase this property, exercised ordinary care, 
and looked into the records of Douglas coun- 
ty as to the title of this property, they 
would have found the title to the same in 
■.ppellee's mother in 1874. They would have 
found the record of the foreclosm-e suit of 
Max Meyer & Bro. They would have found 
that the decree in that case found that the 



title of this property had passed to appellee; 
that he was at that time an infant. They 
would have found the iirst deed from appel- 
lee to Pritchett. antedating the decree in the 
foreclosure suit. They would have found of 
record in the oflSce of the probate com-t of 
Douglas county the very day and hour of 
appellee's birth; the finding by that court 
that appellee was a minor in 1888, giving his 
age; the appointment by that court on that 
date of Pritchett, as his guardian. Certain- 
ly, these records were sufficient to have pro- 
tected the appellants, had they loolied for 
them. If they did not examine the records, 
and chose to rely upon the ability of their 
grantors to malie good the title for them, 
they have no one of whom to complain. 
Certainly, they are in no position to invoke 
the aid of this com't in this case to protect 
them as innocent pm-chasers; and, besides, 
there is no such thing as an innocent pm-- 
chaser of a minor's property. The decree of 
the district coui't is affirmed. Affirmed. 
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WOOD V. LOSEY. 
(15 N. W. 557, 50 Mich. 475.) 
Supreme Court of Michigan. April 25, 1883. 
Error to circuit court, Jackson county. 
A. B. Haynes, for appellant. Hammond, 
Barkworth & Smith, for appellee. 

CAMPBELL, J. Defendant was sued for 
the price of a horse sold him by Emery Wood, 
a brother of plaintiff, who claimed as assignee. 
The suit was brought before a justice while 
the defendant was an infant, and this appears 
of record. He was still an infant when the 
judgment rendered against him by the justice 
was appealed. Judgment was rendered against 
him, also, in the circuit court for Ingham coun- 
ty. It appeared that defendant had been gar- 
nished by a creditor of Emery Wood, and had 
paid the money over. But in the present suit 
this was not, so far as appears, established to 
have been befort some notice of the assign- 
ment. Defendant was also prevented, by the 
ruling of the court, from showing fraud in the 
assignment. If the case could stand unreversed 
upon the other matters, we should wish to con- 
sider whether a garnishee who has disclosed 
and paid over money to creditors would not 
be entitled, when sued on the same debt, to 
show that the assignment was not valid as 
against the creditors who garnished him, and 
who had, if it was fraudulent, a right to com- 
plain themselves of the assignment. While 
we do not find ourselves called on to pass upon 
this allegation of error, we do not wish to 
have it understood that it is regarded as un- 
founded. We leave it for future consideration. 

We think the jury was clearly misled by the 
couree taken below on the subject of infants' 
contracts. While the court in the charge did 
undoubtedly charge that the plaintiff must 
show the horse to have been a necessity to the 
defendant, the force of this was destroyed by 
the other charges and refusals to charge. The 
plaintiff— although the defendant appeared 
only as an infant and his infancy was admit- 



ted—made no attempt to do any more than 
prove the sale of the horse as if made to a 
person of full age. When he rested he had 
made out no cause of action. If he recovered 
at all it could only be because the defendant 
(who was very unnecessarily called on by who- 
ever represented his interests to show by way 
of defense -what the law presumed in his fa- 
vor) made out a clear ease of necessity. The 
fact that the defendant assumea the burden 
did not in any way exonerate plaintiff from 
making out a fuU case of actual necessity. 
The burden did not cease to be the plaintiff's 
burden. Defendant showed that he was car- 
i-ylng on his mother-in-law's farm for a third 
of the produce, and that she was to furnish all 
the teams, tools, and implements. He had no 
other business. 

This showed quite clearly that the horse was 
not necessary for defendant, and the court 
should not have refused to so charge. By re- 
fusing this charge, and by giving the jury to 
understand, as we think tihey could not fail 
to understand, that it was the necessity for 
the farming business, and not the necessity for 
the defendant's part in It, that would make 
him liable, they were led to a verdict which 
has no testimony to sustain It. We have had 
some doubt whether we could properly grant 
a new trial upon the reversal. The defendant 
was not brought into the case so as to be im- 
pleaded in the way the statute points out. 
The guardian does not, on the original record, 
appear to have been properly appointed, and 
he, and not the defendant, had charge of the 
original defense and appeal. We are strong- 
ly inclined to regard the whole proceedings as 
too defective to bear investigation. Defend- 
ant did not assign error on this point, but it is 
open on the record, where the issues indicate 
error, and may stand In the way of any future 
judgment for plaintiff. As the assignments of 
error now stand, we shall reverse the judg- 
ment, with costs of both courts up to this 
time, and allow a new trial, if the plaintiff 
sees fit to incur the risk. 

The other justices concurred. 
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BROCKWAY V. JEWELL. 

(39 N. E. 470, 52 Ohio, 187.) 

Supreme Court of Ohio. Dec. 18, 1804. 

Error to circuit court, Trumlnill county. 

Action by one Jewell, guiu-dlan, against 
James W. Bi-ockway. Tliore vms a judg- 
ment of the circuit court reversing a judg- 
ment of tlie common pleas for defendant, and 
he brings error. Judgment of tlie circuit court 
reversed, and that of the common pleas af- 
firmed. 

The action below was commenced before 
a justice of the peace by defendant in error 
against plaiutlfC in error, in replevin, to re- 
cover a single harness, with gilt trimmings. 
On appeal to the court of common pleas the 
plaintiff below filed his petition, the defend- 
ant below filed his answer, but there was 
no reply. A trial before a jury resulted In a 
verdict /or defendant below, finding him to 
be the owner of the harness, and assessing his 
damages at $30. A motion for a new trial 
was filed by the plaintiff below, the seventh 
ground of whicu is founded upon a supposed 
error in the charge of the court, appearing 
in the opinion later on. The motion for a 
new trial was overruled, and judgment i-en- 
dered on the verdict, to which plaintifC be- 
low excepted, and filed his petition in error 
in the circuit court of Tnimbull county, 
which court, on hearing the case, reversed 
the judgment on the sole ground that the 
court of common pleas erred in giviug the 
charge as set out in the seventh ground of 
the motion for a new trial. Thereupon de- 
fendant below (plaintiff in error here) filed 
his petition in error In this court to reverse 
the judgment of reversal of the circuit court 

C. S. Darrow and E. B. Leonard, for plain- 
tiff in error. George H. Tuttle, for defend- 
ant in error. 

BURKET, J. (after stating the facts). The 
facts and circumstances out of which tliis 
action grew, as shown by the record, are as 
follows: On and before March 1, issr>. Grove 
B. Clark and the defendant below, James 
W. Bvockway, were close friends, and fre- 
quently went about the country together. 
Mr. Clark had inlierited quite a fortune, and 
feU into the habit of drinking to excess, and 
had spent some $10,000 of cash, and often 
borrowed of his friends. Matters grew so 
bad that on the 2d day of March, 1885, ap- 
plication was made to the probate court of 
Trumbull county for the appointment of a 
guardian for Mr. Clark, on the ground that 
he was an inebriate. Notice of this applica- 
tion was served on Mr. Clark on the 4th or 
5th day of March, and Mr. Brockway had no- 
tice of the application on the same day. The 
application was set for heariug on ilarch 
9th. and was continued, and the appointment 
of the guardian was finally made on March 
23, 1885. About tlie last of February, ISSo, 
Mr. Clark took sick at the Sawdy Hotel, at 



Kinsman, in Trumbull county, and was in a 
condition to require the services of a nurse 
to wash and cleanse him and his clothes and 
bed, and he employed the defendant below 
to nurse him during his sickness, and in pay- 
ment for his services agreed to supply him 
with a harness. Defendant accepted the em- 
ployment on the terms named, and at once 
went to the harness shop, and looked over the 
stock on hand, and, among others, the har- 
ness in question, but made no selection at 
that time. Defendant nursed Mr. Clark for 
about two weeks from and after the last day 
of February or 1st day of ilarch. under and 
in pursuance of this contract between them. 
On the 10th day of March, Mr. Clark gave 
defendant below an order on the harness 
maker for the harness, which was presented 
the same day, and not honored. Thereupon 
Mr. Clark and defendant on the same day 
went to the harness shop together, and Mr. 
Clark requested tlie harness maker to let de- 
fendant have the harness, which was agreed 
to. Afterwards, on the same day, the har- 
ness maker delivered the harness to defend- 
ant, in the absence of Jlr. Cl:ivk, and after- 
wards, on tlie sr.me day, in the absence of de- 
fendant, received from Mr. Clark his note 
for $30 for tlie harness. Defendant retained 
the harness until about ilny 1, 18S."i, when it 
was taken from him In this action of re- 
plevin. 

The petition in the common pleas avers that 
defendant, at the commencement of this ac- 
tion, and for 10 days before that time, wrong- 
fully detained from plaintiff the followins 
goods and chattels of the plaintiff, as guard- 
ian, to wit, one single harness, with gilt 
trimmings. It will be noticed that this pe- 
tition does not claim that the defendant de- 
tained the property for a longer period than 
10 days before the suit was commenced, and 
does not aver that plaintiff, as such guardian, 
was owner of the harness for a longer pe- 
riod than the 10 days during which the prop- 
erty was so detained. The answer admits 
that the case came into court by appeal, and 
denies each and every other allegation there- 
in contained. The answer further avers 
that at the time of the commencement of the 
action the defendalit was lawfully in posses- 
sion of the harness; tliat he was the owner 
thereof, and that it was delivered and given 
to him in good faith, as a consideration for 
neces.iaries furnished to Grove E. Clark, who 
was then owner of the same; and that said 
necessaries so furnished consisted of care 
and nursing of said Clark while he was in 
a fit of sickness. The ownership and rightful 
possession of the harness at the time of the 
commencement of the suit, and for 10 days 
previous thereto, is clearly put in issue by 
both the general denial and the further aver- 
ment that defendant was the owner and had 
lawful possession thereof, and this is as far 
as any issue is made up by the pleadings. 
The defendant goes further in his answer, 
and shows how he became owner, and avers 
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that Mr. Clark was owner of the harness at 
the time it was delivered to defendant as 
a consideration for necessaries furnished to 
liim. No reply appears in the record, so 
that the manner of acquiring ownership is 
not denied; and it stands admitted that the 
harness was delivered and given to defend- 
ant in good faith, as a consideration for care, 
nursing, and necessaries furnished to Mr. 
("lark while he was In a fit of sickness. The 
time of the sickness and of the delivery of 
the harness does not appear in the pleadings, 
but the testimony shows that it was the last 
day of February or forepart of March, as 
jibove stated. 

There is no inconsistency in the pleadings, 
:and the latter part of the answer does not 
modify or contradict the general denial. 
While the answer avers that at some time 
ilr. Clark was owner of the harness, and 
that he delivered it to defendant below, it 
was claimed upon the trial, as one defense, 
that the title to the harness was never in 
Mr. Clark, but passed directly from the har- 
ness maker to the defendant; and evidence 
was introduced, without objection, and the 
trial proceeded upon that theory, notwith- 
standing the state of the pleadings. If the 
<'liarge of the court excepted to had reference 
to this phase of the case, as so made by the 
ovidence, it was clearly right, because, if 
defendant below did not derive title to the 
harness from Grove B. Clark, but from the 
harness maker, his title was unimpeach- 
able. That the court had the right to submit 
the case to the jury upon the evidence in- 
troduced, notwithstanding the state of the 
pleadings, is shown by the case of Mehurin 
v. Stone, 37 Ohio St. 49-58. As another phase 
of the case, the defendant below claimed that 
the contract of hiring and promise to pay for 
the services rendered by delivery of the har- 
ness completed the sale, if sale there was, 
as of the date of the hiring, even though 
the harness was handed over by the harness 
maker some days later. As still another 
phase of the case, the defendant below re- 
garded the delivery of the harness as a pay- 
ment for services rendered under a contract 
made before application wais made for the 
appointment of a guardian for Jlr. Clark. 
■Opposed to these three phases of defense, 
the plaintifC below regarded the tran.saction 
as a sale of the harness by Mr. Clark to de- 
fendant below, after notice of the application 
lor the appointment of a guardian, and there- 
fore void under the statute. 

Upon the phase of a sale of the property 
as claimed by the parties the court charged 
the jury as follows: "The court say«i to you, 
as matter of law, that to constitute a valid 
sale of this harness by Clark to Brockway 
it must have been before Brockway had no- 
tice of the application for the appointment 
■of a guardian for Clark, and any sale after 
notice upon Brockway would confer no title 
upon the defendant." To this charge there 
was no exception. Upon the phase of the 



case that the delivery of the harness was in 
payment of the services rendered under the 
contract of hiring, the court charged the jury 
as follows: "You are further Instructed that 
if you find from the evidence that Grove E. 
Clark and the defendant entered into an 
agreement, prior to the time of the filing of 
this application for guardian, or before he 
had notice of the same, that in considera- 
tion of services rendered by the defendant 
said Grove E. Clark would purchase a har- 
ness for the defendant, and that pursuant to 
such an agreement the services were ren- 
dered as agreed, and that said harness was 
selected by the defendant, and delivered to 
him by James Clark (the harness maker), 
upon the order, either verbal or written, of 
said Grove E. Clark, and that the harness 
remained in the possession of the defendant 
until taken on the writ of replevin In this 
case, then you should find for the defendant, 
and assess him such damages as is shown to 
you that this property w'as worth at the time 
it was taken." There was an exception to 
this part of the charge, which resulted in 
the reversal of the judgment of the court of 
common pleas. A transfer of property for 
cash is a sale by one and a purchase by the 
other. It is not a sale by both, nor a pur- 
chase by both. A party who hires a hand 
may pay him in cash or personal property, 
and the receipt of the property instead of 
cash is not a purchase by the hand, but a 
payment to him. Whether a delivery of the 
harness to defendant below was a sale or 
payment depends upon the circumstances. If 
Mr. Clark was in a fit of sickness, and re- 
quired a nurse to take care of him, and ap- 
plied to defendant, and said to him, "If you 
will nurse and take care of me, I will give 
you a harness as compensation," and defend- 
ant having accepted and rendered the serv- 
ice, and received the harness, the delivery of 
the harness was clearly a payment. On the 
other hand, if the defendant below desired 
to procure a harness, and applied to Mr. 
Clark therefor, and proposed that if Mr. 
Clarli would deliver to him a harness he 
would work for him to the value of the same, 
or nurse and take care of him in payment 
therefor, and in that way obtained the har- 
ness, such transaction was a sale on the part 
of Clark, and a payment on the part of de- 
fendant. There was evidence strongly tend- 
ing to show that Mr. Clark was seeking a 
nurse, that he stood in sore need of one, 
and agreed to make payment by the deliveiy 
of a harness, and that defendant below ac- 
cepted the offer, rendered the service, and re- 
ceived the harness as payment therefor. 
Such a transaction is not prohibited by sec- 
tion G318, Rev. St., which is as follows: "At 
least five, and not more than ten, days prior 
to the time when the application for the ap- 
pointment of the guardian authorized by 
the foregoing section shall be made, a notice, 
In writing, setting forth the time and place 
of the hearing of the application, shall be 
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•served upon the person for whom such ap- 
pointment shall be sought; and from the 
time of the service of such notice until the 
hearing, or the day thereof, as to all persons 
having notice of such proceeding, no sale, 
gi^t, conveyance, or Incumbrance, of the prop- 
erty of such intempei-ate person or habitual 
drunkard, shall be valid." It will be noticed 
tliat the inebriate is not prohibited by this 
section of the statute from making either 
purchases or payments. Only sales, gifts, 
Kjonveyances, and incumbrances are prohib- 
ited. If the transaction was as claimed by 
defendant, the charge was correct Defend- 



ant had a right to have this phase of the 
case submitted to the jury, and let the jui-y 
pass upon the question, and say whetlier tlie 
real transaction was as claimed by liimself 
or as claimed by the plaintiff. The phase 
of the transaction as claimed by each was 
fairly submitted to the jury. True, the charge 
complained of is not as clear and definite as 
it might be, but clearness would only have 
made the case more favorable for the de- 
fendant. In reversing the judgment of tlie 
court of common pleas the circuit court erred. 
Its judgment will therefore be reversed, and 
that of the common pleas affirmed. 
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STANNARD t. BURNS' ADM'R. 

(22 Atl. 460, 63 Vt. 244.) 

Supreme Court of Vermont. Rutland. May 
1, 1891. 

Exceptions from Rutland county court; 
Taft, Judge. 

Tlie defendant -was the administrator of 
Michael Burns. The plaintiff's account was 
for necessaries furnished Burns in his life- 
time, and was duly presented to the com- 
missioners on his estate, who disallowed it. 
During all the time covered by the account 
Burns was under guardianship, having been 
adjudged an insane person by the probate 
court. While the first part of the account 
was accruing, this fact was not known to 
the plaintiff; afterwards, it was. As to the 
character of the insanity, the court found: 
"During the time covered by the account 
Burns was a feeble, insane old man, living 
in his own house, cared for by Bridget Man- 
ghan. Both Burns and Bridget were not on 
friendly terms with the guardian; and, 
when the latter applied to Bridget to learn 
if anything was needed for Burns, he was 
told that Burns was not in want, and did 
not at the time know of the loans by the 
claimant to Burns until the latter's death. 
Had Bridget made known to the guardian 
the wants or needs of Burns, they would 
have been supplied by the guardian." 

George E. Lawrence and F. S. Piatt, for 
plaintiff. W. H. Preston and J. 0. Baker, 
for defendant. 

START, J. It appears from the state- 
ment of facts filed in the county court that 
Michael Burns was adjudged an insane per- 
son, and a guardian appointed over him, in 
February, 1888; that Burns lived in his own 
home, and was cared for by Bridget Man- 
ghan; that while Burns was under guardian- 
ship the plaintiff rendered services for him, 
and from time to time loaned him money, 
and the same was used by Bridget Manghan 
in the purchase of necessaries for his sup- 
port. The statement of facts, and the fair 
inferences to be drawn from them, would 
warrant the court in finding that the "in- 
sanity" which the probate court found as a 
ground for appointing a guardian was not 
of that character which disqualified the 
ward from entering into a valid contract for 
necessaries. It does not necessarily follow, 
when there has been an adjudication by the 
probate court that a person is insane, that 
the insanity is of that character which dis- 
qualifies him from making a valid contract 
for necessaries. Motley v. Head, 43 Vt. 033; 
Blaisdell v. x^olmes, 48 Vt. 492. In the last- 
named case the plaintiff was permitted to 
recover of the defendant for services ren- 
dered for him under a contract made with 
him after he had been adjudged an insane 
person by the probate court, and while he 
was under guardianship. In Motley v. 
Head, supra, the plaintiff sought to recover 



for money paid out for the defendant after 
he was adjudged an insane person, and while 
ho was under guardianship. The adjudica- 
tion of insanity was relied upon in defense, 
and the court held that the adjudication, to 
be available, should have been accompanied 
with evidence showing that the insanity was 
of that character which disqualified the de- 
fendant from making a valid contract. Judg- 
ment affirmed, and cause certified to the 
probate court. 

THOMPSON, J. (dissenting). The majori- 
ty of the court affirm the judgment below 
on the ground that the items pt plaintiff's 
account were nefcessaries, furnished by him 
to defendant's testate under such circum- 
stances as to entitle plaintiff to recover there- 
for. I am unable to concur in this opinion 
and decision. It was conceded on hearing 
that judgment was rendered in the county 
court for the plaintiff to recover $102.64, al- 
though this fact does not appear, from the 
exceptions. The trial in the county court 
was by the court, who filed a statement of 
facts signed by the judges, and this court 
is confined to a consideration of the facts 
thus found. Laws 1888, No. 56, § 1. The 
county court found that the first nine items 
of plaintiff's account, with interest from Oc- 
tober 13, 1888, to date of judgment, amount- 
ed to $102.64, the amount for which judg- 
ment below was rendered. That said nine 
items are as follows: 

1887. 

(1) Dec. 27. Michael Burns to one day 

at Rutland $ 2 00 

(2) " " Car fare and hotel 75 

1S88. 

(3) Feb. 7. ' " 2 75 

(4) June 5. ' ' 2 7.i 

(5) " 8. Cash 40 00 

(6) Aug. 15. " 10 00 

(7) Oct. 1. " 30 00 

(8) " " One day 2 00 

(9) " " Hotel, car fare ' 140 

That the plaintiff's testate, Michael Burns, 
was adjudged to be an insane person, Feb- 
ruary 7, 1888, and a guardian appointed 
over him February 11, 1888, by the probate 
court for the district in which he then re- 
sided, and that the guardian duly accepted 
the appointment. That at the time items 
Nos. 1, 2, 8, 4, and 5 were contracted the 
plaintiff had no knowledge that Burns had 
been adjudged insane and a guardian ap- 
pointed, but he had such knowledge when 
items Nos. 6 to 9, inclusive, accrued. That 
during the time covered by the account 
Burns was a feeble, insane old man, living 
in his own house, cared for by Bridget Man- 
ghan. That both Burns and Bridget were 
not on friendly terms with the guardian, 
and when the latter applied to Bridget to 
learn if anything was needed for Burns he 
was told that Burns was not in want, and 
did not at the time know of the loans by 
the claimant to Burns until the latter's death. 
That, had Bridget made known to the guard- 
ian the wants or needs of Burns, they would 
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Uave been supplied by the guardian. Tbat 
the services were rendered and cash paid as 
charged in the account. That "the money 
specified in items Nos. 5, 6, and 7 was used 
by Bridget Manghan in the support of, and 
necessaries for, the testate." That Burns 
died July 14, 1889. That after the first nine 
items had accrued the claimant presented 
his account to tlie guardian, and he prom- 
ised to pay the items of a date prior to the 
appointment of the guardian, but told the 
plaintiff he would not pay the items charged 
during the guardianship. 

As the plaintiff did not except to the dis- 
allowance of items Nos. 10 to 14, inclusive, 
of his account by the court below, It is un- 
necessary to consider them. No facts, ex- 
cept as above stated, were found bearing 
upon the question whether Burns was in 
need of necessaries, or in regard to whether 
the items of plaintiff's account were in fact 
necessaries for Burns at the time they ac- 
crued. 

An insane person, whether under guard- 
ianship or not, may be bound by his con- 
tract for necessaries, if made In good faith 
by the other party, and under circumstances 
which justify the contract. 1 Pars. Cont. 
387; Chit. Cout. (10th Am. Ed., by Perkins) 
150; Seaver v. Phelps, 11 Pick. 304; McCril- 
lis v. Bartlett, 8 N. H. 569; Sawyer v. Luf- 
kin, 56 51e. 308. The liability of an insane 
person and of an infant for necessaries 
stand on the same footing, and ave govern- 
ed by the same rules of law. Mete. Cont. 79; 
Thompson v. Leach, 3 Mod. 310; 2 Greenl. 
Ev. § 369; Seaver v. Phelps, supra; Lincoln 
V. Buckmaster, 32 Vt. 652, which cites with 
approval Seaver v. Phelps, supra; Sawyer 
V. Luflcin, supra. The law allowing infants 
and lunatics to bind themselves by their 
contracts for necessaries is solely for their 
benefit, and intended as a shield, not as a 
sword, to their hurt. It is well settled that 
it is a question of law whetlier tlie articles 
furnished to an infant are of the name and 
quality coming within the term "necessa- 
ries," and a question for the jury to deter- 
mine to what extent the articles of that de- 
nomination were necessary to the particular 
ease. In Thrall v. Wright, 38 Vt. 494, which 
was an action to recover for alleged neces- 
saries furnished defendant, a minor, it was 
held that, although the articles sued for are 
in the class denominated "necessaries," yet 
the burden of proof rests on the plaintiff to 
show aflSrmatively that they were in fact 
necessary for the infant when furnished. 
Reeve, Dom. Rel. *227. *228; Balnbridge v. 
Pickering, 2 W. Bl. 1325; Ewell, Lead. Cas. 
02, 63. In Johnson v. Lines, 6 Watts & S. 
80, which was an action to recover for al- 
leged necessaries furnished defendant, a 
minor, and under guardianship, the court 
say: "The rule of law is that no one may 
deal with a minor. The exception to it is 
that a stranger may supply him with nec- 
essaries proper for him, in default of supply 



by any one else; but his interference with 
what is properly the guardian's business 
must rest on an actual necessity, of which 
he must judge, id a measure at his peril." 
Kline v. L'Amoureux, 2 Paige, 419; Pearl 
v. McDowell, 3 J. J. Marsh. 658. Reason 
and a sound public policy require that a 
plaintiff seeking to recover for alleged neces- 
saries furnished an insane person should be 
held to the same measure and rule of proof 
as above laid down in the case of an infant, 
especially where the insane person is under 
guardianship. To hold otherwise would 
make the appointment of guardians to an 
insane person under our statute practically 
of no effect, and turn the insane ward over 
to the care of any person who might inter- 
fere in his behalf, without regard to how the 
guardian looks after or supplies the wants 
of his ward. In Lincoln v. Buckmaster, su- 
pra, the lunatic was not under guardianship. 
In that case the court said: "This right to 
supply necessaries to lunatics will not jus- 
tify any one in crediting them with what 
otherwise might be necessaries, so long as 
they are rightfully under the care and con- 
trol of family friends, on the ground that 
they are not properly supported, any more 
than one can so interfere in the mode of 
clothing and educating infants while under 
the care of their natural or legal guardians. 
All the cases hold this." This reasoning ap- 
plies with far greater force in a case like 
the one at bar, where the lunatic is under 
guardianship, and where the guardian is 
seeking to learn the wants of his ward, and 
is ready and willing to supply them. The 
ease shows no occasion for the interference 
of a stranger. Burns was a "feeble, insane old 
man" during the entire time covered by 
plaintiff's account. The court below failed 
to find that Burns was in want, or that an.v 
necessity existed which made any of the 
items charged necessaries at the time they 
accrued. There is nothing which tends to 
show that any of the items fall within the 
class denominated "necessaries," or that any 
of them, excepting Nos. 5, 6, and 7, were in 
any way, directly or indirectly, beneficial to 
Burns, or to show for what purpose the 
plaintiff expended time and incurred car 
fare and hotel bills. The plaintiff must have 
known Burns' mental condition. He had 
constructive notice of the appointment of a 
guardian at the time it was made, and ac- 
tual knowledge after the first five items of 
his account accrued, yet he took no meas- 
ures at any time to consult with the gviard- 
ian until he presented his account to him for 
payment. It is to be presumed that the 
county court found and reported all the 
facts which the evidence before it warrant- 
ed it in finding, and it is not for this court, 
in view of the statute requiring the finding 
of facts to be in writing and signed by the 
judges, to assume that the county court 
found facts not included in such statement, 
which is like and takes the place of a spe- 
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cial verdict. This court cauuot find or infer 
facts. Hence I insist that the plaintiff can- 
not recover on the ground on which the ma- 
jority of the court put fheir decision, for 
the reason that he has failed to show affirm- 
atively that the various items of his ac- 
count were necessaries of which Burns stood 
in need at the time they were furnished 
him. It may be said that the money speci- 
fied in items Nos. 5, C, and 7 was used in 
the support of and necessaries for Burns, 
but this does not answer the objection that 
the plaintiff has failed to prove that Burns 
was so without means of support at the 
time the money was furnished as to make 
it fall within the meaning of the term "nec- 
essaries" when it was loaned him. If the 
plaintiff M'ere entitled to recover for the 
money expended by Bridget Manghan for 
necessaries, it is incumbent upon him to 
show the amount so used, and this he has 
failed to do. But the fact that some of the 
money was subsequently expended for neces- 
saries cannot avail the plaintiff. Infants 
and persons non compos mentis stand on 
the same footing as to their liability for nec- 
essaries, and also as to what constitute nec- 
essaries, as is shown by the authorities al- 
ready cited. It is well settled that an in- 
fant is not liable in an action at law for 
money supplied him to purchase necessaries, 
although he actually used the money for 
that purpose. The reason of this is that the 
contract arises upon the lending, and the 
law will not support contracts which are to 
depend for their validity upon a subsequent 
contingency. In 5 Bac. Abr. (Bouvier's Ed.) 
"Inf." 119, the rule is stated thus: "So, if 
one lends money to an infant, who actually 
lays It out in necessaries, yet this shall not 
bind the infant, nor subject him to an ac- 
tion; for it is upon the lending that the con- 
tract must arise, and after that time there 
could be no contract raised to bind the iii- 
fant, because after that he might waste the 
money, and the infant's applying it after- 
wards for necessaries will not, by matter ex 
post facto, entitle the plaintiff to an action." 
Schouler, Doni. Rel. .")55; Tyler, Inf. p. 114, 
§ 70; Chit. Cont. (10th Am. Ed., by Perlilns) 
163; 2 Kent, Comm. *235; Ellis v. Ellis, 5 
Mod. 368; Darby v. Boucher, 1 Salk. 279; 
Earle v. Peale, Id. 387; Swift v. Bennett, 10 
Cush. 436; Bradley v. Pratt, 23 Vt. 386. 
This would seem to dispose of any claim of 
the plaintiff to recover on this theory for the 
money that was expended by Bridget. 

Is the plaintiff entitled on any ground to 
recover for all or any part of his account V 
The case shows that the probate court had 
jurisdiction of the person and property of 
Bums at the time it adjudged him to be an in- 
sane person, and that this adjudication was 
made on due notice and hearing. The first 
three items of plaintiff's account, amounting 
to ¥0.50, accrued prior to the adjudication and 
the appointment of the guardian. As they ac- 
crued before the adjudication of insanity, it 



was incumbent on the defendant to show that 
the mental condition of Burns at the tinie- 
these items accrued was such as to rendei"^ 
him incapable of contracting. This he has. 
not done. Indeed, the defendant's counsel 
practically admit plaintiff's right to recover 
for these items, .lackson v. King, 4 Cow. 
207, 15 Am. Dec. -Myi, and note. 

The plaintiff cannot recover for the remain- 
ing items, as they all accrued subsequent 
to the adjudication of insanity and the ap- 
pointment of guardian, it not appearing that 
they were necessaries. After inquisition anil 
adjudication of insanity, and the appointment 
of a guardian to an insane perscp, all his con- 
tracts, except for necessaries, are void, while- 
such adjudication and appointment remain in 
force. Beverley's Case, 4 Coke, 126b, 127a; 5- 
Bac. Abr. (Bouvier's Ed.) 28; 15 Am. Dec. 
368, note to Jackson v. King; Ewell, Lead, 
Cas. 588; Wait v. Maxwell, 5 Pick. 217; Leoa 
ard V. Leonard, 14 Pick. 280; Lynch v. Dodge,. 
130 Mass. 458; Pearl v. McDowell, 3 J. J. 
Marsh. 658; L'Amoureux v. Crosby, 2 Paige, 
422, 22 Am. Dec. 655, and note; 1 Greenl. Ev. 
(12th Ed.) § 550. The soundness of this propo- 
sition Is especially apparent when applied to- 
adjudications under the probate system es- 
tablished by statute in this and many other 
of our states. It should be kept in mind that 
an inquisition of lunacy in England, and in. 
those states which retain the English system 
of proceeding In such a case, is very different 
from the proceedings under the system of pro- 
bate courts in this and other states. By 
Rev. Laws, §§ 2436, 2437, provision Is made- 
for the appointment of guardians by the pro- 
bate court to insane persons and spendthrifts. 
The words "insane person" include every 
idiot, non compos, lunatic, and distracted per- 
son; and the word "spendthrift" includes ev- 
ery person who is liable to be put under guard- 
ianship on account of excessive drinking, 
gaming, idleness, or debauchery. Id. §§ 7, 
2435. A spendthrift may be put under guard- 
ianship whenever he so spends, wastes, or 
lessens his estate as to expose himself or his. 
family to want or suffering, or the town to 
charge for supporting himself and his family- 
Id. § 2437. By statute, guardians of these 
several classes of unfortunate persons, and of 
minors, have practically the same rights, and 
are subject to the same liabilities and duties. 
There can be no question but what the pur- 
pose of the statutes providing for the appoint- 
ment of a guardian over any person falling- 
witliin the classes named is "to secure proper 
care of his person and of his property, and, as 
to his property, to secure it from being wast- 
ed through lack of care or squandered by im- 
provident contracts." Kobiuson's Ex'r v liob- 
insou, 39 Vt. 270. To render this beneficent 
design of the law effectual, it would seem 
that there can be no doubt but what the leg- 
islature intended all contracts, except for 
necessaries, to be void, when made by anv 
person falling within either of the classes 
named, after he has been adjudged an insane- 
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lierson or to be a spendthrift, and a guard- 
ian appointed over liim by the probate court, 
while such appointment remains in force. 
This intent is clearly shown by the very full 
provision for the termination of such guard- 
ianship at the Instance ot the guardian or 
the ward, provided for by Kev. Laws, §§ 2502- 
2510, Inclusive. If this was not the purpose 
of our statute on this subject, for what pur- 
pose was it enacted? Motley v. Head, 43 Vt. 
033, is cited in the opinion ot the majority of 
the court as holding that an adjudication ot 
insanity relied upon in defense, to be avail- 
able, must be accompanied with evidence 
showing that the Insanity is of that character 
which disqualifies the defendant from maliing 
a valid contract, and it does in effect so hold. 
This case seems to be anomalous. There is a 
line of cases in England and in America, in 
states following the English procedure in 
making ipquisition of lunacy, which hold that 
sucli inquisition and office found is only prima 
facie evidence of the incapacity of the de- 
fendant to make a valid contract. Most of 
these cases relate to contracts entered into be- 
fore office found, but within a time during 
which the inquisition finds the person to have 
been a lunatic. 1 have found no case which 
did not hold that the finding was prima fa- 
cie evidence of the defendant's lack of mental 
capacity to make a valid contract. None ot 
these cases arose under a probate system like 
our own. In Motley v. Head, the court do not 
even give the adjudication the ett'ect of prima 
facie evidence; otherwise the burden ot prov- 
ing mental capacity would be cast upon the 
plaintiff, and not upon the defendant, as stat- 
ed in that case. In that case a guardian was 
appointed over the defendant by a court in 
Massachusetts while he was temporarily 
there for treatment in an inebriate asylum. 
At the time of the adjudication and appoint- 
ment of guardian iu Massachusetts, Head was 
a citizen of this state having his domicile and 
home, and that of his wife and family, here, 
and it was stated in the application for the 
appointment of a guardian that he was a res- 
ident of Windsor, in this state. Motley 
sought to I'ecover for services and money 
which lie rendered and furnished in this state 
in and about the business of the detendant, 
by the procurement of Head's wife, who was 
his agent for that purpose, during the time Ue 
was in Massachusetts. The case does not 
show that Head had any property in Massa- 
chusetts, or that by the statutes of that state 
the probate court there had jurisdiction to ap- 
point a guardian in such a case. It might 
well be questioned whether, on the facts dis- 
closed, the adjudication of that probate court 
Avould have any effect anywhere. If this de- 
cision is sound law. it practically prevents or 
destroys the beneficial results intended by 
such an appointment over persons of the 
classes named. Suppose a guardian Is ap- 
pointed over a spendthrift, wDo Is adjudged to 
be such by reason of excessive drinking, and 
the ward falls into the hands of some knave. 



who overreaches him by a sharp bargain, and 
then sues him to recover damages for his fail- 
ure to fulfill it. Under the doctrine laid down 
in Motley v. Head; in order to have the ad- 
judication and appointment of a guardian af- 
ford him any protection, the ward must show- 
affirmatively that at the time of the alleged 
contract his mental condition, resulting from 
excessive drinking, was such as to render him 
legally incompetent to enter into a valid con- 
tract. Leonard v. Leonard, supra, was an ac- 
tion to recover the amount of a promissory 
note dated Alay 12, 1830, made by defendant 
and payable to plaintiff or order. .lune 1, 
1830, the plaintiff was regularly put under 
guardianship by the probate court as a per- 
son non compos mentis. In May, 1831, the 
defendant paid the plaintiff' the amount of the- 
note, and took it up, the same being then in, 
the possession of plaintiff'. The detendant of- 
fered to prove tliat the plaintiff was not non 
compos mentis, but that he was before and at 
the time the guardian was appointed, and 
since had been, of sound mind, and capable- 
of managing his owu concerns. This evi- 
dence was rejected, the court holding that 
the decree of the court of probate was con- 
clusive, and instructed the jury that under 
these circumstances the delivery ot the mon- 
ey to the ward did not amount to a pay- 
ment of the note. A verdict was found tor 
the plaintiff, and judgment was affirmed by 
the supreme court. In delivering its opin- 
ion, the court, on the question that the ad- 
judication of the probate court is conclusive,, 
say; "If this were not the general principle 
of the law, the situation of the guardian 
would be extremely unpleasant, and it would 
be almost impossible to execute the trust. In 
every action he might be obliged to go be- 
fore the jury upon the question of sanity, and 
one jury might find one way, and another an- 
other. We are of the opinion that as to. 
most subjects the decree of the probate court, 
so long as the guardianship continues, is con- 
clusive evidence of the disability of the ward, 
but that It is not conclusive in regard to all. 
For example, the ward, if in tact of sufficient 
capacity, may make a will, for this is an act 
which the guardian cannot do for him. But 
the transaction now in question falls within 
tile general rule." This exception in regard 
to a ward's making a will, is recognized in 
Robinson's Ex'r v. Robinson, 39 Vt. 270, and 
is there put upon the ground that "a person 
of a lower degree of mental capacity is to be- 
regarded competent to make a testamentary 
disposition of his property than is required 
to deal with and dispose of it by contracts." 
Blaisdell v. Holmes, 48 Vt. 492, is also cited 
in the majority opinion. That was an action 
to recover tor services rendered by plaintiff 
to defendant as his housekeeper. The defend- 
ant was a farmer, an unmarried man, owning 
a farm on which he lived, and which he car- 
ried on during the time covered by plaintiff's 
service. Prior to plaintiff's employment by 
him, the defendant had been adjudged an in- 
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sane person, and a guardian appointed over 
him by the probate court, and during the en- 
tire time she worked for him he was under 
such guardianship. During that time the de- 
fendant managed his farm and property and 
household affairs in his own way, without in- 
terference on the part of his guardian. The 
guardian knew that plaintiff was at work for 
defendant, and told her to stay and he would 
see her paid. The plaintiff kept house tor de- 
fendant, did his cooking, and, so far as ap- 
pears, performed the usual household duties 
connected with housekeeping. Her term of 
service extended one year from November, 
1870. The guardian died June 11, 1873, and 
prior to the bi-inging of her suit, and after his 
death, the defendant had no guardian. It 
would seem from the facts stated that the 
judgment in favor of the plaiutift', on reason 
and authority, might have been, and should 
have been, put on the ground that plaintiff's 
services were necessaries furnished under 
such circumstances as to make defendant lia- 
ble therefor. The court seem to have decided 
the case on the ground that practically there 
was a termination of the guardianship. In 
delivering the opinion of the court, Redfield, 
J., says: "The adjudication of the probate 
court, that defendant was at the time a prop- 
er subject of guardianship, is, no doubt, con- 
clusive; and that condition of the ward is, 
ordinarily, presumed to continue. But when 
it afflrmatively appears that the ward has re- 
covered from his infirmity, and is in the pos- 
session of a sound mind, and is conducting 
business in his own right and name, like other 
citizens, and the guardian sees him buy aud 
sell, hire and pay, without notice or inter- 



ference, we see no good reason or rule of law 
that should shield hirn, more than other men, 
from the commcn liability to payhishi efl 1 elp. 
Judge Redfield says (3 Redf. AVllls, 458): 'In 
cases of persons of unsound mind, the guard- 
ianship will, practically, terminate with 
the recovery by the ward of his sound mind 
and disposing capacity.' " If the decision in 
that ease was put upon tenable gro^imd, :t is 
far from being an authority which supports 
the decision arrived at by the majority of the 
court, as the facts in that ease bear no re- 
semblance to those in the case at bar. In 3 
Kedf. Wills, 4.58, and Immediately following 
the quotation made by the court as above, it 
is said: "But it is regarded, in practice, as 
the only regular course for the court, on ap- 
plication by any party interested, and notice 
to all others In interest, to declare the guard- 
ianship terminated by the occasion for its 
continuance having ceased. The same rules 
will apply to cases of guardianship over 
spendthrifts." These suggestions are pecul- 
iarly pertinent, in view of our statute above 
cited, providing for the termination of such 
guardianship. I am aware that this whole 
subject is attended with diiHculty, and that 
the decisions bearing upon it are somewhat 
conflicting; but in view of the beneficial re- 
sults intended by the law providing for guard- 
ians over this class of persons, and having 
in mind its ample provisions for the termina- 
tion of such guardianship, I think that this 
court has adopted a view of the matter in 
the two cases cited and in the case at bar 
which practically nullifies the law. 1 would 
reverse the judgment, and render judgment 
for the plaintiff to recover .$5.50 damages. 
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In re RENZ. 

(44 N W. 59S, 79 Mich. 216.) 

Supreme Court of Michigan. Jan. 17, 1890. 

Appeal from circuit court, Wayne coun- 
ty ; CoRNELHjs J. Reili.y, Judge. 

J as. J. Speed, for appellant. John G. 
Hawley, tor appellee. 

GRANT, J. This is an appeal from the al- 
lowance to Jacob C. Mann, guardian of Em- 
ma Renz, an incompetent, of the sum of 
$4S5.4l forthecareand maintenanceof said 
incompetent attheasylum for the insane at 
Kalamazoo. Thestipulated facts are these, 
viz. : Emma Renz was the wife of Henry 
Renz, and had been for some time prior to 
1875. In March, 1875, she becameinsane, and 
her friends deemed it advisable to remove 
her to the asylum. She had no guardian at 
that time, nor until May, 1877. Her husband 
and John Baumeister on March 4, 1875, 
made a contract with said asylum to pay 
certain extra charges and expenses while 
attheasylum. Her husband was unable 
to pay such expenses. Mrs. Baumeister, 
the mother of Emma by a formerhusband, 
asked her husband, Mr. Baumeister, to ad- 
vance the money necessary to send and 
keep Emma in the asylum, saying to him 
that she had made a will bequeathing Em- 
ma $1,000, and that he could be reimbursed 
out of that legacy. Baumeister expecting 
to be reimbursed, paid the above amount 
for removing and keeping her at the asy- 
lum. Mrs. Baumeister died May 24. 1876, 
leaving a will containing the bequest, and 
making her husband executor. After the leg- 
acy became payable, Jacob Mann was ap- 
pointed guardian, and filed his account as 
such guardian in the probate court, charg- 
ing himself with $1,000, the amount of the 
legacy, and crediting himself with the 
above amount, which Baumeister had ex- 
pended for thecareof Emmaattheasylum. 
The circuit court held that this amount 
was properly chargeable by Baumeister 
against the legacy, and that it was proper 
and lawful for said Mann, as guardian, to 
allow the same. 

That the removal of Mrs. Renz to the 
asylum was dictated alike by necessity and 
humanity; that Baumeister and Mann, the 
guardian, acted in good faith ; that the ex- 
penditure of the money was judicious, and 
for her benefit,— are not questioned. But 
it is contended on the part of the appel- 
lants that the claim of Baumeister is ille- 
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gal, because the husband was priraarilvlia- 
ble, and Mrs. Renz, being insane, could 
neither contract nor assent to this trans- 
action, and did not. But her husband was 
unable to pay, and she had only an ex- 
pectancy from her mother. If appellants 
position be correct, then an insane mai'riod 
woman, whose husband is unable to pro- 
vide for her proper medical treatment for 
her malady, though possessed of an estate 
in priesenti or expectancy, must either be- 
come a public charge, or be left without 
assistance. In Carstens v. Hanselman,61 
Mich. 430, 2S N. W. Rep. 159, the court says: 
"where a husband utterly deserts his wife, 
it would be a cruel rule for her if she can- 
not, in his absence at least, or in his pre.s- 
ence, if he does not himself provide for her, 
make a binding agreement for any neces- 
sary, whether articles to be purchased or 
professional help, without becoming a pub- 
lic charge. " Still more cruel would be a 
rule that the friends of an insane married 
woman cannot advance money to procure 
for her medical attendance and care when 
the husbandis uttei-ly unable to do so, and 
in eo doing bind her estate. Infants and 
insane persons are liable for necessaries 
furnished them, and the statute of this 
state expressly makes the estates of insane 
persons liablefor their maintenance at tiie 
asylum. Act \o. 135, § 32, Lavv-s ISS.j. 
Alexander v. Miller, 16 Pa. St. 219, cited by 
appellant, is not in point. In that case 
the wife of an insane man attempted to 
sell his property, not to provide medical 
care or necessaries, but to prevent the levy 
of an execution on his property. Of course 
shohad noauthority to do this. Theques- 
tion presented here did irot arise in that 
case. The husband of Mrs. Renz being un- 
able to provide for her removal to the asy- 
lum, an act of the highest necessity, it 
would have been competent to use her own 
property for that purpose, if she had been 
possessed of any. Baumeister advanced 
the money, not as a gift, but expecting 
eventually to be reimbursed. A guardian 
was subsequently appointed, and received 
a thousand dollars, the property of Mrs. 
Renz. If a guardian had been appointed 
before she was sent to the asylum, and 
he had sent her there, and paid fc^rit, would 
it be contended that he had no right to be 
i-eimbursed out of her estate? Under the 
circumstances, we hold that the claim was 
an equitable one, and was properly al- 
lowed by the probatecourt. Thejudgment 
must be affirmed, with costs. Theother jus- 
tices concurred. 
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ALEXANDER t. HASKINS et al. 
(25 N. W. 935, 08 Iowa, 73.) 
Supreme Court of Iowa. Dee. 17, 1885. 
Appeal from district court, Harrison coun- 
ty. 

Action to set aside a conveyance of real es- 
tate made by the plaintiff, on the ground 
that he was insane. The relief asked was 
denied, and the plaintiff appeals. 

J. H. Smith and A. W. Clyde, for appellant. 
H. H. Roadifer and S. H. Cochran, for appel- 
lees. 

SEEYEKS, J. The general rule is that an 
insane person is not bound by contracts (Van 
I'atton V. Beals, 46 Iowa, 62), and it has been 
held that it is immaterial whether the de- 
fendant had knowledge of such insanity 
when the contract was entered into (Seaver 
V, Phelps, 11 Pick. 304). While the foregoing 
may be regarded as the general rule where 
an application is made to set aside the con- 
tiact by some one acting for the insane ifer- 
soii. there are exceptions thereto when the 
contract has been executed; and in this state 
tlie rule is that an insane person is bound by 
sncli contract "where it is made in the ordi- 
nary course of business, is fair and reason- 
able, and the mental condition was not 
known to the other party, and the parties 
<anuot be put in statu quo." Behrens v. Mc- 
Kenzie, 23 Iowa, 333; Ashcraft v. De Ar- 
mond, 44 Iowa, 234; Abbott v. Creal, 56 
Iowa, 176, 9 N. W. 115. 

We have carefully examined the evidence, 
and unite in the conclusion that the plaintiff 
was Insane at the time the contract and con- 
veyance in question were made. But counsel 
for the appellees insist that the conveyance 
cannot be set aside because it was made in 
the usual course of business, and is in all re- 
spects fair and reasonable, and therefore the 
case is brought within the rule establislied 
in the foregoing cases. From a careful con- 
sideration of the evidence, we reach the con- 
clusion that in this counsel are mistaken. 
It IS averred in the petition that the defend- 
ants had knowledge of the mental condition 
of the plaintiff at the time the contract and 



conveyance were made, and we are satisfied 
that this has been established by the evi- 
dence. We deem it unnecessary, and such 
Is not our custom, to set out the evidence and 
state our reasons at length. 

There is therefore a material distinction 
between the cases above cited and this. Our 
attention has not been called to any case 
which holds that a contract made with an 
insane person, witli knowledge of the insani- 
ty, has been sustained, and we think none 
such can be found. Besides this, we are not 
satisfied that the contract and conveyance in 
question is fair and reasonable. The evi- 
dence shows that the land was worth, at the 
time th§ conveyance was madfe, from $000 
to $800. We will assume that it was wortli 
at least $600. The defendant paid the plaip- 
tiff possibly $95, and there Is evidence tend- 
ing to show that the defendant claimed the 
plaintiff was indebted to him on an account, 
including the $95 above stated, in the amount 
of about $200, but the correctness of this ac- 
count has not been established. It therefore 
must be disregarded. There was a mortgage 
on the land executed by the plaintiff for .$300, 
and it will be conceded that, as between 
these parties, the defendant agreed to pay it, 
but the plaintiff was not released from per- 
sonal liability the/eon. There is no evidence 
tending to show that this mortgage has been 
paid. If it be conceded that the Indebted- 
ness due by the plaintiff to the defendant 
was regarded as satisfied by the conveyance, 
and that its correctness has been established 
by the evidence, it only amounts to $214.90, 
or about one-third of the value of the real 
estate. The defendants have had possession 
of the land, and have received the rents and 
profits thereof, for four years; and the evi- 
dence shows that the rental value thereof 
has been at least $60 per year, or say $250 
for the whole period. It therefore clearly 
appears that the defendants have received, 
in reij,ts and profits, more than they paid the 
plaintiff for the lands. We are of opinion 
that the court erred in refusing to set aside 
the conveyance, and there will be a decree 
entered in this court, if counsel so desire. 
Reversed. 
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BLACKSTONE y. STANDARD LIFE & 
ACC. INS. CO.i 

(42 N. W. 150, 74 Mich. 592.) 

Supreme Court of Michigan. April 24, 1889. 

Error to circuit court, Lenawee county; 
Lane, Judge. 

Action by Emma W. Blackstone against 
the Standard Life & Accident Insurance 
Company. Judgment was given for plain- 
tiff, and defendant brings error. 

James T. Keena,{ C. E. Weaver unA At- 
kinson, Carpenter <& Brooke, of counsel,) 
for appellant. Westerman & Westennan, 
{Seth L. Bean and Levi T. Qriffin, of coun- 
sel,) for respondent. 

LOXGr, J. riaintifE brought her action 
«pon a policy of insurance, the material 
parts relating to this case reading as follows: 

"In consideration of the representations 
made in the application for this insurance 
^ml the sum of twenty-five dollars, this com- 
pany hereby insures Daniel L. Blackstone, 
Esq., residing at Adrian, countyof Lenawee, 
and state of Michigan, hereinafter styled the 
insiued, by occupation, profession, or em- 
ployment a traveling salesman, in the prin- 
cipal sum of five thousand dollars for the 
term of twelve months, commencing at 12 
•o'clock noon on the 27th day of February, 
ISH*^', the said sum to be paid to Mrs. Emma 
W. Blaclistone, his wife, if surviving, within 
thirty days after the receipt of satisfactory 
prools that the said insured sliall have sus- 
tained during the continuance of this policy 
bodily injuries, efCe;-ted through external, 
•violent, and accidental means, within the in- 
tent and meaning of this contract and the 
conditions hereto annexed, and such injuries 
alone sliall have occasioned death virithin 
ninety d,ays from the happening thereof: 
* * * provided, always, that this policy 
is issued and accepted subject to all the pro- 
visions and conditions herein contained and 
referred to. The statements and declarations 
•of the insured, in his application for this in- 
surance, together with the company's classi- 
fication of hazard, is referred to and made a 
part of this contract; and if this policy, or 
any renewal thereof, has been made or 
sliall be obtained through misrepresentations, 
fraud, or concealment, or if any attempt shall 
be made by false swearing or suppression of 
any material fact on the part of the insured 
■or beneficiary, to obtain any sum under this 
policy or any renewal thereof, then the same 
shall be absolutely void: provided, always, 
•that this insurance shall not extend to hernia; 
nor to any bodily injury of which there shall 
be no external or visible sign; nor to any 
bodily injury happening directly or indirectly 
in consequence of bodily infirmities or dis- 
ease, or by poison in any manner or form, or 
by any surgical operation or medical or me- 
•chanical treatment; nor to any case except 

1 Opinion of Campbell, J., omitted. 



where the injury is the proximate and sole 
ca.ise of the disability or death. And no 
claim shall be made under tliis policy when 
the death or injury has been caused by duel- 
ing, fighting, wrestling, unnecessary lifting, 
or by overexertion, or by suicide, or by sun- 
stroke, freezing, or intentional injuries in- 
flicted by or though the connivance of tlie 
insured, or when the death or injury may 
have hapiiened in consequence of war. * * * 
And this insurance shall not be held to ex- 
tend to disappearances, nor to any cause of 
death or disability, unless thedaimjint under 
tills policy shall establish by direct and posi- 
tive proof that the said death or disability 
was caused by external, violent, and acci- 
dental means." 

This policy was made subject to certain 
conditions, the second of which is: "The in- 
suied is required to use due diligence for per- 
sonal safety and protection. In the event of 
any accidental injury for which claim may 
be made under this policy, immediate notice 
shall be given in writing, addressed to tlie 
company at Detroit, Michigan, stating the 
full name, occupation, and address of the in- 
sured, with full particulars of the acciilent 
and injury; and failure to give such imme- 
diate notice shall invalidate all claims under 
this policy, and unless direct and aiiirmiitive 
proof of the death of the insured shall be fur- 
nished to the .ompany within ninety days 
from the happening of such fatal accident, 
or within six months in the case of non-latal 
injury, then all claims accruing under this 
policy shall be waived, and forfeited to the 
company." The policy was issued upon a 
written application signed by the insured. 
The twellth, thirteenth, and fourteenth 
clauses of the application are as follows: 
"(12) My habits of life are correct and 
temperate, and I understand the policy will 
not cover any accident or injury resulting 
from the use of intoxicating drinks, or in 
consequence of having been under the influ- 
ence thereof, or a breach of the law, or to 
any injury which may result from disease or 
prior injury. I am aware and agree that the 
benefits from the company will not extend 
to hernia, orchites, overexertion, or strains, 
nor to any bodily injury which has not been 
effected through external and accidental vio- 
lence, or of which there shall be no extirnal 
and visible signs, or by poison in any form 
or manner, or by any surgical o;'.erati(in or 
medical or mechanical treatment, nor to any 
cause except where the accidental injury shall 
be the proximate and sole cause of the disa- 
bility or death. (13) I am not suffering 
from any accident or wounds that would re- 
tard recovery, or be aggravated by peisoiial 
injury. I am not subject to fits, or to any 
disorders of the brain or nervous system, or 
any physical infirmity which would render 
me liable to accident. (14) I hereby agree 
that tlie application and declaration shall lie 
the basis of the contract; that the policy will 
be accepted subject to all the conditions and 
provisions contained therein; that any con- 
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cealment of material facts, or misstatements 
made by me, shall work a forfeiture of all 
claims that may accrue under this policy." 

The declaration filed in the case, after stat- 
ing the issuing and the conditions of the pol- 
icy, avers "that on tlie 28th day of October, 
A. D. 1886, her said husband died from bod- 
ily injuries, effected through external, vio- 
lent, anil accidental means, vpithin the intent 
and meaning of said pol.cy contract, and the 
conditions tlierein set fortli; and tliat said 
injuries alone occasioned his death, and with- 
in ninety days from the happening of said in- 
juries." The defendant pleaded the general 
issue, and gave notice that tlie policy declared 
upon was obtained by the insured upon an 
application, — the material portions of whicli 
have been heretofore set out, — and under an 
agreement that said application should be 
the basis of the contract. That, at the time 
when said application was made, the insured 
was subject to disorders of the brain and 
nervous system, and to physical inlirmities 
which rendered him liable to accident; and 
the fact that he was so subject was concealed 
by him from the defendant. Thht the in- 
sured died from injuries resulting from dis- 
ease. That the insured, before the time he 
made said application, had been for a long 
period insane, and at the time of making 
said application concealed that fact from the 
defendant. On the trial in the court lielow 
the plaintiff had verdict and judgment lor 
the amount of the policy and interest. De- 
fendant brings error. 

It appeareil upon the trial in the court be- 
low that the insured, Daniel L. Bliickstone, 
was a traveling salesman, and was employed 
in that capacity during the spring and sum- 
mer of 1886 by the Acme Hay Harvester 
Coniinmy, of Peoria, III. About September 
1, 1886, he was thrown out of employment, 
and returned to his home in Adiian, and re- 
mained there until October 18th, when by 
correspondence he secured a situation with 
Masl, Buford & Burwell Manufacturing 
Company, of St. Paul, Minn. He left his 
home in Adrian October 18th, for the pur- 
pose of filling this engagement, and arrived in 
St. Paul on the 19th, and remained there 
until the 27th of that month, when he put 
an end to his life by cutting his throat with 
a razor. It is claimed byplaintiff thatdnring 
the last two or three weeks of his rem.aining 
at home he showed evidence of mental de- 
rangement, and that during his stay in St. 
Paul, from October 19th to the 27th, there 
was evidence of insanity. The plaintiff's 
claim of recovery on the policy rests upon 
two propositions, each of which is denied by 
the delendiint: (1) That Blackstone was in- 
sane at the time he took his life: (2) that an 
insane self-killing is au accident within the 
meaning of tins policy. Was Blackstone in- 
sane at the time he took his life? At the 
close of the testimony the counsel submitted 
five special questions to the jury for their 
finding, as follows: (1) Did Mr. Blackstone 
kill himself? (2) Did he know at the tiir.e 



that he was committing an act which must 
result in death? (3) Was he conscious of 
what he was doing? (4) DiJ he intend to cut 
his throat, and thereby kill himself? (5) At 
the time Daniel L. Blackstone cut his throat, 
was he insane? The jury answered these 
questions, the first and fifth in the affirm- 
ative, and the second, third, and fourth in the 
negative. We, have, therefore, presented l» 
us by the record of the fifth finding of the 
jury that the insured was insane at the time 
he cut his throat, and the only inquiry for 
us upon this part of the case is, Was there 
any evidence to support this finding? 

it was said by this court in Conely v. Mc- 
Donald, 40 Mich. 158: "We are bound in all 
cases to assume that the jury have done no- 
legal wrong when acting wii;hin their prov- 
ince. * * * Thecredibility of witnesses, 
the strength of their testimony, its tendency, 
and the proper weight to be given it, are mat- 
ters pculiarly within their province. * * * 
To take from them this riyhtisbut usurping 
a power not given." This doctrine has al- 
ways been adhered to in this state, and has 
been stated and restated in so many cases in 
this court that no reference to them is neces- 
sary. The testimony relating to the insanity 
of Mr. Blackstone is somewhat voluminous,, 
and we shall quote only portions of it. 

Mr. W^allace Westerman was called as a. 
witness by the plaintiff, and testified sub- 
stantially that he had known Mr. Blackstone 
between 12 and 13 years; that he was a man of 
more than ordinary intelligence, — a man well 
read, courteous, and of more than ordinarily 
pleasant and genial disposition. His business 
for 10 years prior to his death was that of a 
traveling salesman engaged with different 
houses. For four or five years he was with 
Comstuck Bros., of Adrian; then for Pair- 
banks, Morse & Co., up to April, 1886; and 
then for the Acme Hay Harvester Company 
of Peoiia, up to September 1, 1886. when he re- 
turned home. His family relations were of 
the most pleasant character. He had a wife, 
and a family consisting of two girls and one 
boy. Tliat from the time of his return home 
— the 1st of September— till his going away on 
October IS, 1886, witness was in his house- 
everyday. At the first of his being home at 
this tiuie he saw no special difference in his 
con luct, but after he had been home two or 
three weeks he discovered a marked change in 
his conduit. These characteristics came on 
by degrees. He appeared to be depressed ; and 
the nearer the time came for him to 1 ave 
home this despondent, indifferent sort of dis- 
position seemed to grow upon him. lie com- 
plained that he did not sleep well, and put 
his hand up to his head; frequently found 
him walking the tioor, and sometimes sitting 
in a chair in a sort of stupid condition, pay- 
ing no special attention to those around him; 
complained of pain in the head, and his face 
had a bloated appearance. He fell away in 
fiesh, and appeared to be haggard, and, as 
these spells would pass off, would look pale 
and sickly. The witness, upon a direct qiirs- 
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tion, said: "I was of the opinion he was in- 
sane. I (lid not object to his going away, be- 
cause I did not think the man's mind was so 
far gone but that when he got away from 
Iiorae he would recover from it; that if he 
■could get away from home he would brace up 
and recover from it. The deceased was my 
lather-ill-law." 

Mrs. Westerman, the wife of the last wit- 
ness, and a daughterof tho deceased, testified 
that her father's domestic relations were 
pleasant. That she saw him every day for 
the three weeks before his going to St. Paul, 
and noticed a marked change in his condi- 
tion. He complaineil of his head and stom- 
jieh. He did not take much notice of his 
grandchildren, when before that he always 
Joved to have them around him; but at that 
time their noise seemed to worry him. He 
would not go out at ail, and did not seem to 
want to see any one. 

Mr. Henry Armstrong, a resident of 
Adrian, saw the deceased frequently, and no- 
ticed a change in him just before his going 
.away, as he passed him on the street. The 
change was so great that he hardly recog- 
nized him. 

Walter Westerman testified that he had 
known him for years; tliat he was alwuys in 
the iiabit of shaking hands with every one, 
^ind made many friends; was pleasant, so- 
cial, and agreeable in his manners; a man 
who was very bright, of more than ordinary 
■education, and always ready to make a speech 
wherever called upon. Witness is a partner 
vi-ith the witness Wallace Westerman, in the 
law business, and deceased was frequently in 
their otHce, but for tlie three weeks before 
•deceased's going away in October he but sel- 
dom came to the ofHce. Just prior to his go- 
ing away to St. Paul he caine into the office, 
and came up within a few feet of Wester- 
man, who got up and offered to shake hands, 
but Blackstone apparently did not see him 
make the offer, and did not shake hands, but 
«iood with his head down, and finally said, 
"Where is Wallace? Tell him I want that 
Icey;" and, turning around, went partly to 
the door, turned again into the room a few 
feet, and finally went, slamming the door 
•after him. 

The plaintiff says that before his goinf; 
away on October 18th she noticed a change 
in his mental condition. He was uneasy 
and nervous, complained of his head, ami 
had a desire to be alone. He appeared bad, 
liis face was Hushed and bloated, he did no) 
sleep much, manifested restlessness by walk- 
ing in the house and out in the back yard. 
Went down town but little. " We could di- 
vert his mind so that he would be social for 
.a few minutes, but just as .soon as we stopped 
talking with him his mind was absorbed in 
something. We did not know what he was 
thinking about. 'He was affected in his 
mind. We let him go away because we. 
thought with employment, and being out of 
<loors, he would be better." 

Depositions were taken at St. Paul and rentl 



on the trial. J. Summers testified he kept 
the Windsor Hotel, and tliat Blackstone 
stopped there from October 20th to the 28th; 
that on that day one of the servants informed 
him that a man up stairs had cut his throat. 
He went up stairs, found Blackstone in his 
room, lying on the lloor, between the wash- 
stand and the foot of the bed, in a crouched- 
up position. He was quite rigid. His throat 
was cut from ear to ear, apparently l)y the 
razor that was lying, where he had fallen, 
covered with blood, across the room. On a 
little bureau lay an open satchel aiid the razor 
case. He had apparently been dead several 
hours. On the day previous to his death he 
was in the office the most of the forenoon. 
Never saw him in conversation with others 
abiiiit the iiotel. 

Mr. J. H. Baker, of St. Paul, testified 
that his business was that of keeping a res- 
taurant. He met Blackstone a few days pre- 
vious to his death. He was in very poor 
health, and said he was under treatment from 
Dr. McCoy for stomach trouble. He looked 
pale and haggard, restless, and in a very un- 
pleasant state of mind. He would sit down 
for a minute, and then would get up and 
walk around, and talk about his trouble, his 
ill health, and he appeared to bp slightly con- 
fused. 

J. P. Warner testified that he was connect- 
ed with Mast, Biiford & Burwell, of St, l^aul. 
"On October 20, 1886, he was emi)l(iyed by 
our firm. He was to prepare himself a few 
days before starting out on the road, — was to 
start out Wednesday morning the week after 
he came, and had his satchel all packed, and 
left the office about 5 o'clock Tuesd'iy after- 
noon. He was to take the 8 o'clock train 
Wednesday morning. His valise was left at 
our office, and I was in doubt what had be- 
come of the man. On Thursday afternoon I 
learned he had killed himself. Question. 
Now, during the time you saw him, did you 
in your conversation with him detect in it 
any peculiarities of mental louditiim as evi- 
dence of what hesaitl or did? Answer. Yes. 
The second morning he was with us he tame 
in in a hurried and peculiar manner, and 
rushed up to the counter to me, inquiring for 
mail in a very impatient manner, so much 
so that I was about to say something to him, 
and looked at him pretty sharp. The duties 
he was required to perform on the road re- 
quired some study and posting. He would 
be getting information about one particular 
thing, and would turn off another minute, 
and be in some other place in the office look- 
ing at some book, and a few minutes after- 
wards would be out of doors, and at one time 
he went off on the railroad track when Mr. 
Burwell was not down, standing around at 
the Manitoba depot. He did not pay close 
attention to his duties. He acted strange in 
that he would not take time to listen as a 
person ought. He would shoot off when be- 
ing talked to. He acted as if he wasn't lis- 
tening, and had that indifferent way." Wit- 
ness then says: "I am satisfied from his pe- 
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culiar actions that I saw, and his subsequent 
actions, that he wasn't in Iiis right mind; 
and outside of the fact that he committed 
suicide 1 would say I would consider him un- 
balanced in his mind." 

Mr. J. M. Bigford testiflfd that he was a 
salesman for Mast, Buford & Buiwell at St. 
Paul; that he met Mr. Blackstone first in 
Oftoher, at their otliee. It was liis duty to 
post him on prices of goods of which he was 
to make sales. He spent a part of each day 
with him. One day. While showing him anew 
model plow, it was almost impossible to get 
him interested in it. lie asked no questions, 
and did not give tlie least indication that he 
understood it. He seemed to be in a deep 
study, and his mind wandering off from tlie 
subject being talked about. He asked to be 
excused; said he wanted to go up-stairs; did 
not go, but went into the ollice, and took off 
his overcoat, and paid no more attention to 
the business. "I remarked," said the wit- 
ness, "to Mr. "Warner that 1 didn't think he 
was right. 1 was of the opinion that he was 
not in his right mind. What I told him 
seemed to make no impression on his mind. 
I would go over the same ground auain, and 
still he appeared as ignorant as he did before. 
I believed him to be a man of unsound mind." 

Mr. H. A., festes was clerk of the AVindsor 
Hotel, and noticed that the deceased did not 
take his meals regularly, appeared to be de- 
spondent, made no acquaintances about tlie 
house. He complained of not feeling well. 

Dr. James A. Quinn testified that he was 
a physician at St. Paul, and saw the deceased 
after his death; made an examination; and 
says that the wound in the throat was the 
cause of death, and was one which could 
have been made by the deceased with his own 
hand. 

This is substantially all the testimony bear- 
ing on the question of the insanity of the in- 
sured, except some circumstances related by 
Mr. Wallace Westerman and Walter Wes- 
terman relative to some peculiarities in the 
conduct and bearing of the insured just prior 
to his going to St. Paul. Mr. Blackstone 
wrote home to his wife from St. Paul on the 
19th, and again on the 20tli and 23d, and 
in his last letter acknowledged receipt of 
letters from home. These letters are con- 
cise, speaking of his business arrangements, 
and making inquiry about the health of the 
family. In the letter of the 20th he speaks 
of the pain in his head and stomach, and 
says he thinks it was the jar of the cars, and 
hopes it will not affect him so badly when 
hi- comes to travel again. In this letter he 
also speaks of seeing in the papers an ac- 
count of a number of persons in Adrian be- 
ing poisoned by drinking cider in which ar- 
senic was put, and inquired of Ids wife who 
they were. In the letter of the 23d he says: 
"I am tired out. I am very sorry to pain 
you by writing this, but you asked me to tell 
you how I feel. It seems to me if I could 
have some work out of doors, like riding, 
and something to employ my mind, I might 



gain. I shall' do the very best in that direc- 
tion. Pray for me, and do not blame me for 
what may seem inconsistent to you." We 
think there was some evidence to go to the 
jury upon llie question of insanity. It is 
not of great weight, but that is not a ques- 
tion which we are at liberty to discuss; and 
while we might have found differently tvom 
the jury if we were to consider it as a ques- 
tion of fact for our deteriuination, yet, there 
being some evidence of the fact, and the jury 
having determined it under what we think 
a fair submission of it by the court to them, 
we are not called upon to disturb it. 

The insured was a man 55 years of age, of 
genial and pleasant disposition, full of life 
and vigor up to within a few weeks of his 
death; a man of good education, and good 
mind; talkative, and apparently happy. His 
domestic relations were pleasant, and, so far 
as this record discloses, no great amount of 
care was placed upon him in their support 
and maintenance. One of the daughteis 
was married to a man apparently prospei-ous 
in business, and the insured had no debts of 
any amount, and no creditors pressing him 
for payment. Up to within a month or six 
weeks of his going to St. Paul he had been 
constantly employed at good wages, and no 
one dependent upon him was suH'ering dur- 
ing that time from his enforced idleness. He 
became moody, restless, and nervous before 
leaving home. He could not sleep nights, 
walked the Hoor, and was found at times jiac- 
ing the back yard. His condition became 
noticeable to his wife and the family. He 
was abstracted, and at times failed to re- 
spond to the salutations of his acquaintances. 
His mind seemed to be troubled; complained 
of pain in the head, and looked haggard and 
I sick. On his arrival at St. Paul, where he 
! was among strangers, his appearance caused 
remarks. He could not get to the business 
he went to take charge of,— could not keep 
his mind upon it; was nervous and restless, 
wan lering from place to place, and change- 
tul in his conduct; nervous, and keeping 
I aloof from other men by whom he was sur- 
; rounded; complained of pain in his Iiead and 
j stomach; writing home to his wife to piay 
for him, and not to blame him if he d.d anv- 
] thing inconsistent; and finally, on the 27th 
i of the month, is found with his throat cut 
■ from ear to ear by a razor,— the act being 
committed by his own hand. 

Every person is presumed sane, and the 
burden is upon the plaintiff in the case 
to show the insurel insane at the time of 
the taking of his life. The jury must de- 
termine this question from the acts and 
conduct of the de eased, and this can onlv be 
gathered from witnesses who are cognizant 
of the facts. The learned counsel for the de- 
fendant, however, argues that, even it there 
vyas evidence to go to the jury on the ques- 
tion of insanity, and though the jury have 
found that the insured came to his death 
while insane, yet, it appearing that he cime 
to his death by his own hand, it is not a bod- 
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ily injury, effected through external, violent, 
and accidental means, within tlie meaning of 
the policy. Practically, nil the cases agree in 
holding in the language of tlie supreme court 
of Massachusetts in Cooper v. Insurance Co., 
102 Mass. 227, that there is no substantial dif- 
ference of signitication between the plirases, 
"shall die by his own hand," "shall commit 
suicide," and "shall die by suicide." The 
rule of construction, though not always rec- 
ognized by the cases, is tliat this condition, 
btfing in the nature of a penalty or forfeiture, 
must be strictly construed. In InsurancB 
Co. V. Moore, 34 Mich. 41, Mr. Justice Camp- 
bell, speaking for the court, said: "The 
condition which maljes the policy void in case 
of sucl) a dealli is in the nature of a p nalty 
or forfeiture. * * * The forfeiture in 
this case was to arise if the insured died by 
his own hand. Some stress is laid on the 
term 'suicide,' as if it means a wrongful act, 
or self-murder. It has no such restricted 
meaning. It means self-killing, just as 
' homicide ' means killing any one else. But 
there may be excusable homicide as well as 
felonious; and suicide was only cogiiiiableat 
law when the person was felo de se, or guilty 
of a felonious act. If noti ..compos mentis, 
the actor in homicide or suicide commits no 
crime. In one sense the man dies by his own 
hands who kills himself, whether sound or 
frenzied. Bui the condition in this policy 
cannot be construed to cause a forfeiture for 
acts involving no evil will." 

Upon the question of voluntary suicide, in- 
tentionally committed by a sane man in the 
possession of liis faculties, knowing liow to 
adopt means to ends, and conscious of the im- 
morality of the act, there is no difiereiice of 
opinion; and all authorities agree that self- 
destruction is within tlie exemption; and 
all authorities likewise agree that an acci- 
dental death, — as by taking poison by mis- 
take, or shooting one's self with a pistol, sup- 
posing it not to be loaded, or falling from a 
building, or death happening in any way by 
the unintended act of the party dying, — is 
not within the exemption. But whether sui- 
cide by an insane man is also within the ex- 
emption has been tlie question in dispute, 
and upon this two prominent and diftVrent 
doctrines liave been maintained. On the one 
liand it is maintained tliat if the act he vol- 
untarily done in pursuance of an intelligent 
purpose, aiid intentionally and intelljgfntly 
carried out by the proper adoption of means 
to ends, it is'suicide on tlie part of the in- 
sured, or death by liis own hands, although 
insanity exists to such an extent that he may 
not be able to appreciate the moral qualities 
of the act. On the other hand it is main- 
tained tliat, however intelligently the act 
may be done, if at the time the will be over- 
powered by an uncontrollable impulse, or the 
party lie unable to appreciate the moral char- 
acter of tlie aet, it is not within the m aning 
of the provision. May, Ins. § 307. The rule 
in Eniiland was hiid down in 1843, in Bor- 



radaiie v. Hunter, 6 Man. & ^i. 639, and lias 
since been adhered to. In this case the words 
of the condition were that the policy should 
be void if tlie assured should "die by his own 
hand." He threw himself from Vauxhall 
bridge into the Thames, and was drowned. 
The jury found that he voluntarily threw 
himself into the river, knowing at the time 
that he should thereby destroy his life, and 
intending thereby to do so; but at the time 
of committing the act he was not capable of 
judging between right and wrong. It was 
held that the policy was void, the rule being 
laid down, in effect, that the moral condition 
of the mind was immaterial; and if, when 
the act was done, the insured knew that life 
would be thereby destroyed, and intended it 
to be so, the policy is violated under the con- 
dition, although the insured was insane at 
the time. In Dean v. Insurance Co., 4 Al- 
len, 96, the supreme court of Massachusetts 
held substantially the doctrine as laid down 
in Borradaile i . ilunter, supra. In Insur- 
ance Co. v. Graves, 6 Bush, 268, the supreme 
court of Kentucky were divided upon the 
question of the soundness of Borradaile v. 
Hunter, but unanimously agreed that where 
the suicide was committed during an uncon- 
trollable passion, caused by intoxication, the 
condition was broken, and the policy avoided. 
In a more recent case in Massachusetts 
(Cooper V. Insurance Co., 102 Mass. 227) the 
question came again before tlie court, and 
the rulinK in Dean v. Insurance Co., supra, 
was adhered to. The proviso in the policy 
is that it shall be void if the assured shall die 
by suicide. The plaintiff offered to prove 
tiiat the assured at the time of committing 
the act of self-destruction was insane. The 
court said: "In the present case there was 
no offer to prove madness of delirium, or 
that the act of self-destiuction was not the 
result of the will and intention of the party 
adapting the means to the end, and contem- 
plating the physical nature and effects of tlie 
act." 

The earliest case in New York is that of 
Breasted v. Trust Co., reported in 4 Hill, 73. 
Tlie policy was to become void if the assured 
died by his own hand. The insured came to 
liis death by suicide by drowning himself in 
the Hudson river. Chief .Justice Nelson, 
delivering the opinion of the court, said, 
speaking legally: "Self-destruction by a fel- 
low-being bereft of reason can witli no more 
propriety be ascribed to the act of his own 
hand, than to the deadly instrument that may 
have been used for the purpose. The drown- 
ing of Comfort was no more his act, in the 
sense of the law, than if he had been impelled 
by irresistible physical power; nor is there 
any greater reason for exempting the com- 
pany from the risk assumed in the policy than 
if liis death liad been occasioned by such 
means. Suicide involves the deliberate ter- 
mination of one's existence while in the pos- 
session and enjoyment of his mental facul- 
ties. Self-slaughter by an insane man or a 
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lunatic is not an act of suicide, witliin the 
rneuningof thelaw;" and citinp; 4 Bl. Coram. 
189; 1 Hale, P. C. 411, 412. Tliis case was 
modified, if not overruled, in Van Zandt y. 
Insurance Co., 55 N. Y. 169, where it was 
held that, under a condition as above, the 
only exception to the condition is where the 
act is accidental or involuntary; that to take 
a ease out of the proviso the insured must 
have been so mentally disordered as not to 
understand that the act he committed would 
cause his death, or he must have committed 
it under the influence of some insane im- 
pulse, which he could not resist. It is not 
suincient that his mind was so impaired that 
he was not conscious of the moral obliquity 
of the act. In the later cases in New Yoi k 
it is held that the words "die by his own 
hand" have reference to an intelligent volun- 
tary act, and not to a suicide committed by a 
party in a state of mental derangement so 
great that (he act of self-destruction is to be 
regarded as wholly in volii ntary . De Gogorza 
V. Insurance Co., 65 N. Y. 235; Weed v. In- 
surance Co., 70 N. Y. 561; Newton v. Insur- 
ance Co., 76 N. Y. 426. The supreme court 
of Maine, in Eastabrook v. Insurance Co., 51 
Me. 224, where the condition of the policy was 
that, if hesliould "die by liis own hand," and 
the jury found "that the self-destruction was 
the result of a blind and irresistible impulse 
over which the will had no control," and that 
"the self-destruction was not an act of voli- 
tion," approved breasted v. Trust Co., supra, 
holding that suicide, to avoid a policy of life 
insurance, must be a criminal act, — one done 
with an evil motive. 

The leading case upon the subject is that 
of Insurance Co. v. Terry, 15 Wall. 580, 
approving what had been known as the 
"New York doctrine." In this case the pol- 
icy was to be void if the insured should die 
by his own hand. Mr. Justice Hukt, alter 
a full review of the cases, laid down the 
rule, thus: "If the assured, being in the 
possession of his ordinary reasoning facul- 
ties, from anger, pride, jealousy, or a desire 
to escape from the ills of life, intentionally 
takes his own life, the proviso attaches, and 
there can be no recovery. If the dealli is 
caused by the voluntary act of the assured, 
he knowing and intending" that his death 
shall be the result of his act, but wlien his 
reasoning faculties are so far impaired that 
he is not able to understand the moral char- 
acter, the general nature, consequences, and 
efftct of the act he is about to commit, or 
when he is impelled thereto by an insane 
impulse, which he has not the power to re- 
sist, such death is not within the contempla- 
tion of the parties to the contract and the in- 
sureris liable." TliisrulehMS beenapproved 
by subsequent cases in ihat court. Insur- 
ance Co. V. Rodel, 95 U. S. 237; Insurance 
Co. V. Broughtoii, 109 U. S. 123, 3 Sup. Ct. 
Rep. 99; citing and approving the opinion of 
Chief Justice Nelson in Breasted v. Trust 
Co., supra. The rule laid down in Insur- 



ance Co. V. Terry, 15 Wall. 580, is substan- 
tially the same doctrine as stated by this 
court in Insurance Co. v. Moore, supra. 
We think the reasonable rule is as stated by 
Mr. Justice Hunt in Insurance Co. v. Terry, 
supra. "If the assured, being in the posses- 
sion of his ordinary reasoning faculties, from 
anger, pride, jealousy, or a desire to escape 
from the ills of life, intentionally takes his 
own life, the proviso attaches, and there can 
be no recovery. If the death is caused by 
the voluntary act of the assured, he knowing 
and intending that his death shall be the re- 
sult of this act, but when his reasoning fac- 
ulties are so far impaired that he is not able 
to understand the moral character, the gen- 
eral nature, consequences, and effect of the 
act he is about to commit, or when he is im- 
pelled tliereto by an insane impulse, which 
he has not the power to resist, such death is 
not within the contemplation of the parties 
to the contract, and the insurer is liable." 
This doctrine is approved and followed in ex- 
press terms, or in substance, in Insurance 
Co. V. Bodel, 95 U. S. 232; Insurance Co. v. 
Broughton, 109 TJ. S. 121, 3 8up. Ct. 99; 
Waters v. Insurance Co., 2 Fed. Rep. 892; 
Moore v. Insurance Co., 3 Ins. Law J., 444, 
(U. S. C. C. E. B. Michigan;) Merritt v. In- 
surance Co., 55 Ga. 103; Phillips v. Insur- 
ance Co., 26 La. Ann. 404; Insurance Co. v. 
Moore, 34 Mich. 41; Sclieffer v. Insurance 
Co. 25 Minn. 534; Insurance Co. v. Groom, 
86 Pa. St. 92; Hathaway's Adni'r v. Insur- 
ance Co., 48 Vt. 335. The same doctrine, in 
substance, is laid down in Eastabrook v. In- 
surance Co., 54 Me. 224, approving the prin- 
cipal cases. 

The effect of this doctrine is that, in order 
to work a forfeiture under such a policy on 
the ground of self-destruction, the assured 
must have had sufficient mental capacity not 
only to understand that the act will destroy 
his life, but also distinguish its moral quality 
and consequences, — the right and wrong of it; 
and must perform the act, not under any un- 
controlled impulse resulting from insanity, 
but voluntarily, with the intent to end liis 
life. In other words, that it ra iist be an act 
done with an evil motive. We think that 
this doctrine is supported by the great pre- 
ponderance of authority in this country, and 
must be conceded to be the prevailing Ameri- 
can doctrine; and it seems to us to be the 
safer and more reasonable and more consist- 
ent doctrine. It agrees with the general rule 
as to the excusatory feature of insanity in 
civil as well as in criminal cases. It also 
operates to prevent forfeiture, which is a fa- 
vorite principle of an enlightened jurispru- 
dence. Nor can it have any injurious effect, 
since insurers may always frame such con- 
tracts to suit themselves, and may, if they 
choose, insert express stipulation to the effect 
that insanity shall not in any case prevent an 
avoidance by the su.cide of the assured. As 
IS stated in a note to Breasted v. Trust Co., 
59 Amer. IJec. 494: "If they prefer, for the 
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purpose of getting custom, to omit sucli stip- 
ulations, and to leave the matter in doubt, 
the doubt ought to be resolved against them. 
If the assured is to take the sole risk of his 
becoMiing insane, and destroying his life, let 
hiin have notice of the fact by having it 
clearly 'nominated in the bond.' As has 
l)een well said in some of the cases referred 
to, insanity is as raucli a disease as fever or 
consumption ; and upon principle there is no 
more reason why an insurance of one's life 
should not be an insurance against deatli 
from the former disease than against death 
from tlie latter, if tliere is nothing to the con- 
trary in the policy." Policies issued by some 
life insurance companies contain a condition 
or proviso that it shall be void if the assured 
shall die by suicide, felonious or otherwise, 
sane or insane; others provide, if the assured 
shall die by suicide, sane or insane; others 
provide for an avoidance, if the assured die 
by his own hand, sane or insane; while others 
provide for an avoidance if he sliall die by his 
own act and intentiim, sane or insane. Such 
A condition, expressed in any of these forms, 
covers any case of voluntary self-destruction, 
and no kind ordegreeof insanity will prevent 
an avoidance; and the courts, not only in 
England, but in this country, have almost 
universally held that with such provisions in 
policies of life insurance the policies are void 
if the insured comes to his death by his own 
hand. Some of those cases are cited l>y the 
learned counsel for the defendant In his brief 
jis having some hearing upon the question 
now in issue. >Ve think they have no bear- 
ing upon the case where no such proviso is 
found in the policy. 

Defendant's counsel seem to rely to some 
•extent upon the ruling of this court in Street- 
■er V. Society, rept)rted in 31 N. W. Rep. 
779, as bearing upon the question whether 
the insured came to his death in this case by 
accidental injuries. The policy in that case 
contained a condition, if the assured shall 
within three years from the date of this pol- 
icy die by his own hand, sane or insane, this 
policy shall become and be null and void. 
Within the three years from the date of tli 
policy the insured died from the effects of i 
p;sto"l-shot wound indicted upon himsell. 
The court followed the opinion of Mr. Jus- 
tice Davis in Bigelow v. Insurance Co., 93 
U. S. 284, holding that no recovery could be 
had upon the policy, by reason of the limita- 
tion contained in the proviso, "sane or in- 
sane." After quoting from the opinion of 
Mr. Justice Davis, it was said : "It a person 
•does an act in a state of uncons- iousness, or 
involuntarily, whether he be sane or insane, 
such act is nothing more nor less than acci- 
dental, and would not operate to forfeit the 
policy. The record in this case does not dis- 
close such a state of facts. There was no 
evidence that the act was involuntary, or 
that Mower was unconscious when he in- 
flicted upon himself the fatal wound. The 
policy covers all conscious acts of tiie insured 
by which death by his own hand is compassed, 



whether he was at the time sane or insane. 
If the act was done for the purpose of self- 
destruction, it mailers not that the insured 
had no conception of the wrong involved in 
its commiss.on." 

Counsel for the defendant now insists that 
if the insured was insane his insanity caused 
his deatli, and that insanity is a disease, and 
that the question rema.n.iiir, and upon which 
the court must pass, is, is tiie death caused by 
the disease "insanity" an accidental death? 
The policy provides "that the insurance shall 
not extend to any bodily inj ury of which there 
shall be no external or visible sign, nor to 
any bodily injury happening directly or indi- 
rectly in consequence of bodily infirmities or 
disease, nor to any one except when the in- 
jury is the proximate and sole cause of the 
disability or death." Is insanity a disease? 
The learned Dr. Bnckliam, in his work on In- 
sanity in its Medico-Legal Relations, pub- 
lished in 1883, at section 23, says: "We 
think sufficient evidence has already been 
educed to show that insanity is a physical, 
and not a mental, disease. And yel the proof 
jpar excellence remains to be offered. We 
have taken considerable trouble to acquaint 
ourselves with the facts, and we believe that 
there is no alienist in the United States who 
believes that insanity is a disease of the 
mind." And the learned doctor offers the 
following as a definition of insanity "A 
diseased or disordered condition or malfor- 
mation of the physical organs, through which 
the mind receives iraprfssions, or manifests 
its operations, by whifh the will and judg- 
ment are impaired, and the conduct ren- 
dered irrational. " And he says : "Asa cor- 
ollary we offer: Insanity being the residt of 
physical disease, it is a matter of fact to 
be determined by medical experts, and not a 
matter of law to be decided by legal decisions 
and maxims." Agreeing, as wedo, wilh the 
learned doctor, that insanity is a physical 
disease, and a question of fact for determina- 
tion in the case, let us see what has been de- 
termined by the jury, liefore considering the 
proposition made by the counsel for the de- 
fendant. 

The jury found — Fir.it, that the insured 
killed himself; second, that he did not know 
at the time that he was committing an act 
which must result in death; third, that he 
was not conscious of what he was doing; 
fourth, that he did not intend to cut his 
throat, and thereby kill himself; and, fifth, 
that at the time he did cut his throat he was 
insane. Admitting tliat there was some evi- 
dence to go to the jury upon those questions, 
and that those questions have been properly 
submitted to them by the court upon the 
trial, then we are asked to say that insanity 
being a disease, that disease was the proxi- 
mate cause of the death of the insured, and 
that he did not come to his death by an ex- 
ternal accidental injury, within the meaning 
of the terms of the policy. In Insurance Co. 
v. Crandal, 120 U. S. 527, 7 8up. Ct. Rep. 
685, a policy similar in form and conditions 
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was issued, based upon an application in 
substance the same as the one in issue here. 
Mr. Justice Gkay, delivering the opinion of 
the court in that case, said: "The single 
question to be decided, therefore, is whether 
a policy of insurance against ' bodily injuries 
effected through external, accidental, and 
violent means,' and occasioning death, or 
complete disability to do business, and pro- 
viding that ' this insurance shall not ex- 
tend to death or disability which may have 
been caused wholly or in part by bodily in- 
lirmities or disease, or by suicide or self-in- 
Uicted injuries,' covers a death by hanging 
one's self while insane. The decisions upon 
the effect of a policy of life insurance which 
provides that it shall be void if the assured 
'shall die by suicide,' or 'shall die by his 
own hand,' go far towards determining this 
question. This court, on full consideration 
of the conflicting authorities upon thnt sub- 
ject, has repeatedly and uniformly held that 
such a provision, not containing the words 
' sane or insane,' does noc include a self- 
killing by an insane person, whether his un- 
soundness of mind is such as to prevent him 
from understanding the physical nature and 
consequences of his act or only such as to 
prevent him, while foreseeing and premedi- 
tatins; its physical consequences, from under- 
standing its moral nature and aspect;" citing 
Insurance Co. v. Terry, 15 Wall. 580, and 
other cases in that court since that time. 
"In this state of the law there can be no 
doubt," says Justice Gray, "that the assured 
did not die 'by suicide,' within the meaning 
of this policy; and the same reasons are con- 
clusive against holding that he died by ' self- 
intlicted injuries.' If 'self-killing,' 'suicide,' 
'dying by his own hand,' cannot be pred- 
icated of an insane person, no more can ' self- 
inHlctfid injuries,' for in either case it is not 
his act. Nor does the case come within the 
clause which provides that tlie insurance 
shall not extend to ' death or disability which 
may have been caused wholly or in part by 
bodily infirmities or disease.' If insanity 
could be considered as coming within this 
clause it would be doubtful, to say the least, 
whether under the rule of the law of insur- 
ance which attributes an injury or loss to its 
proximate cause only, and in view of the de- 
cisions in similar cases, the insanity of the 
assured, or anything but the act of hanging 
himself, could be hel.l to be the cause of his 
death. * * * The death of the assured 
not having been the effect of any cause 
speciljed in the proviso of the policy, and not 
coming within any warranty in the applica- 
tion, the question recurs whether it is with- 
in the general words of the leading sentence 
of the policy by which he is di^clared to be 
insured 'against bodily injuries effected 
through external, accidental, and violent 
means.' This sentence does not, like the 
proviso, speak of what the injury is ' caused 
by,' but it looks only to the ' means ' by 
which it is eilected. No one doubis that 
hanging is a violent means of death, as it 



affects the body from without. It is ex- 
ternal, just as suffocation by drowning was 
held to be in the cases of Trew, Reynolds,, 
and Winspear,^ above cited. And according 
to the decisions as to suicide un ler policies 
of life insurance before referred to, it cannot 
when done by an insane person be held to be 
other than accidental." 

Counsel for defendant, considering this- 
case of Insurance Co. v. Crandal, says, 
"that while the court held that insane self- 
destruction was an accidental death, and 
seemed to be of the opinion that insanity 
was a disease, there was no discussion by the 
court of the question whether insanity, be- 
ing a disease, would not preclude insane self- 
destruction being an accidental death; that 
the court avoided the discussion of this ques- 
tion by suggesting that though they did not 
decide thut, in accordance with the authori- 
ties already discussed, insanity was not the 
proximate cause of the death, and decided 
that the policy did not exempt the insurer 
from liability for a death of that character; 
that this was an evasion of the question 
squarely presented to the court for their con- 
sideration; that, regardless of the exceptions 
in the policy, the company was clearly not 
liable, unless the death was accidental; and 
in deciding the case the court was bound to- 
say either that death was not caiised by the 
disease insanity, or that death so caused is- 
accidental death." We think that the court 
in that case held that, while insanity was a- 
disease, yet the insured, having come to his 
death by hanging, though by his own hands, 
met with an accidental death within thfr 
terms of the policy. 

Counsel for defendant asks, what does 
"external" mean? Can it be given any con- 
struction that will make it apply to violencfr 
done by the insured himself'' Does it refer 
merelyto the instrumentof death? and says: 
"I submit that external violence is that com- 
ing from sources outside of the Insured. 
Blackstone's death came about through in- 
ternal means; that it was caused by his own 
hand, in a literal, if not in a legal, sense; 
that his hand moved in obedience to his will, 
however darkened his will may be; that it 
was not voluntary; that he was not trying 
to do something else; therefore the injury 
was not external or accidental. " We do not 
agree with counsel in this proposition. We 
think the insured came to his death by vio- 
lent, external, accidental injuries, within the 
meaning of this policy. Without going over 
the reasons brought to bear upon the ques- 
tions, it is evident that the words "died bv 
suicide," "death by his own hands," and 
other words of similar import, are held to be 
made ap[)licable only to that class of cases 
where the insured comes to his death bv his 
own voluntary act. This question has "been 
settled by the jury ; that the diseased was 

'Trew V. Assurance Co., 5 Hurl. & N. 211; Rey- 
nolds V. Insurance Co., 22 Law T. (N. S.) h20; 
VV inspear v. Insurance Co., 42 Law T. (N. S.) 'MO^ 
affirmed 6 Q. B. Div. 43. v. ^ ^ 
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insane; that he took his own life; that he 
did not intend in cutting his throat to Itill 
himself; and that he was not conscious that 
his death would be occasioned thereby. Let 
us suppose, as an illustration, that A. and 
B. take a policy of like terms and conditions 
as the one in suit, based upon similar appli- 
cations, with all the conditions and provis- 
ions contained in the present case, and dur- 
ing the life-time of each of those policies A. 
becouies insane, and, while so insane, with a 
pistol shoots and kills B., and in the same 
moment turns the pistol and kills himself. 
No one would question but that by the terms 
and conditions of B.'s policy he hud met 
with an accidental, external, and violent 
death, and the company would be held liable; 
that the case came within the provisions of 
the policy. Yet counsel for the defendant 
contends that, conceding that B. came to his 
death by accidental, external, and violent 
injuries, Because inflicted by the hand of an- 
other, yet A., although insane, and wholly 
unconscious of the act of killing, not by foice 
of his own will, but because he was bereft of 
reason, kills himself. It Is not an external 
injury and accidental death, within the mean- 
ing of the policy. We think in a case of 
that kind A.'s death was as much an exter- 
nal, violent, accidental death as was the 
death of B. A. is no more responsible for 
the act than was B. It was involuntary; it 
was not the act of his own will; it was not 
his death by his own hand, in legal contem- 
plation, but he came to his deiith at the hand 
of a madman, though that madman was him- 
self. We think that the defendant, under 
the finding of the jury in this case, cannot 
now be heard to say that this was not an ac- 
cidental death, and an external injury, com- 
ing within the terms of the policy. 

We find cases in which it Is held under 
like policies, where one becoming Insane 
and falling down upon a railroad track is 
thereby killed by the passing of a train, that 
such cases come within the provisions of the 
policy, and the company would be liable. It 
is also held, where one, being insane, and 
through his insanity has placed himself In a 
dangerous jmsition, where he would not have 
been found had he been lij his right mind, 
and has met with an accidental death by rea- 
son of his insanity, that the compi.ny is lia- 
ble, and recovery can be had. That where 
one in a fit of Insanity involuntarily falls off 
a bridge and is killed, or falls into a stream 
anil is drowned, — this being involuntary, — 
the company is liable. Yet counsel say that 
this class of cases are external injuries, in- 
juries producing death of the Insured from 
outside causes, and for that reason the com- 
pany may be held liable. We think where 
one is so" far beside himself, his intellect so 
darkened and obscured, that he may be 
neither morally nor legally responsible for 
his own acts and conduct, and in such condi- 
tion produces his own death, it cannot be any 
more said to be his act than though the act 
had been comm.tted by another, or the in- 



sured had placed himself upon some danger- 
ous height and fallen involuntarily, and had 
been dashed to pieces. 

Some other questions are raised by the rec- 
ord, but we do not deem them of sufiicient 
importance to discuss them here. We think 
the case was fairly submitted to the jury by 
the court, and fairly tried. The court, upon 
this question of insanity of the deceased, in- 
structed the jury: "But, as I have before 
stated, the mere fact that a man kills him- 
self does not of itself establish Insauity. A 
man may do that by reason, as I stated, of 
lack of courage to undertake the work which 
his life seems to furnish for him; may get 
discouraged, and feel he would rather taUe 
his chances in the life to come than here. 
And if in that spirit he determined to take 
his own life, that would not be the taking of 
his life under the condition of mind which 
the law would say was In insanity. If you 
believe Mr. Blackstone took his life under 
such conditions, then the plaintiff cannot re- 
cover; otherwise, if you believe, as I have 
charged you, that he had no power to do it, 
and had not capacity of mind to do it, then 
the plaintiff would be entitled to recover, be- 
cause, as I have Instructed you, death under 
such circumstances would be accidental." 

Some question is raised now by the defend- 
ant that there was proof of the insanity of 
the deceased some 20 years before the time 
of the taking out of the piesent policy. Some 
evidence was given of this upon the trial. 
Defendant's counsel insists that this was a 
concealment of a fact from the insurance 
company at the time of the application in the 
present case. This objection was overruled 
by the court below, and we think very prop- 
erly, undei- the testimony of the defendant's 
own agent, Mr. H. E. Rich, who took the 
application in the present case. He testi- 
flfd that he remembered taking the applica- 
tion; that he wrote the-body of it. He says 
he had a previous talk with Mr. Blackstoiie 
coming across on the JacUson branch from 
Tecumseh to Adrian, "and we renewed our 
talk in regard to accident insurance, and he 
thought he could not afford to take so much. 
1 told him he could make it in two payments, 
— pay part in thirty days, and the balance in 
sixty days, for $5,000, and $2b weekly in- 
demnity. He thought he would be able to 
make the payment in that way, and said he 
would talk with his wife in regard to it, and 
see whether she thoufiht he had better do so. 
He never had carried any, he said, but he 
would come in and see me before he left town. 
He came in afterwards, and said he had con- 
cluded to take a policy. I took out the ap- 
plication and filled it out. He said he would 
take the amount we talked of, and I asked 
him his full name and who the beneficiary 
would be, and he told me. I asked him if 
he had any other accident insu)ance, and he 
said, ' No;' and I drew a line through it, and 
turned to him, — he sat oppo<ite my desk,— 
and told him to sign on the line,— sign his 
name in full, same as I had written it in the 
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heading. He did so, and I took the applica- 
tion and put it in my drawer." On cross- 
examination the witness said: "I didn't no- 
tice any difference in him tlian in any other 
man that I had ever solicited. He was as 
well informed as ordinary men I talk with 
on the same subject. The question was the 
amount in case of death and the amount of 
indemnity; that is all that was talked over. 
1 sliould say he was an ordinarily informed 
man. Not more than ordinarily well in- 
formed, as you meet them in soliciting in- 
surance." No evidence was given or tend- 
ing to prove that Blackstone was not sane at 
the time of the taking of this policy, or that 
he had liad any trouble mentally for a period 
of 20 years. The court, in its direction to 
tlie jury, excluded this whole question, and 
told the jury that it was claimed on the part 
of tlie plaintiff, who introduced the testi- 
mony, tiiat it tended to establish the fact of 
his insanity at the time of committing the 



act; that it was claimed on the part of the 
defendant that it tended to establish that he 
was subject to mental disease, and that 
therefore, by the terms of the application, it 
was a false representation, — that Blackstone 
made a false representation in making the 
application, as regards that fact. But the 
court said: "Gentlemen, for neither of these 
purposes, nor for any other purpose, nor for 
any other purpose whatever in the case, shall 
you consider this testimony." And we think 
the court very properly excluded this from 
the consideration of the jury. We need nut 
discuss the other questions raised. Thejudg- • 
ment of the court below must be affirmed, 
with costs. 

SHERWOOD, C. J., and MORSE and 
CHAMPLIN, JJ.. concurred. 

CAMPBELL, J., concurred in the result. 
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GILLESPIE et al. v. BEECHBR. 

(54 N. W. 1G7, 94 Mich. 374.) 

Supreme Court of Michigan. Dec. 23, 1S92. 

Error to circuit court, Wayne county; 
'jcorge S. Hosmer, Judge. 

Action by Johanna Gillespie and another 
against Luther Beecher for unlawfully dis- 
i)0ssessing plaintiffs of premises leased to 
Iheni by defendant. A verdict was directed 
in defendant's favor on the opening state- 
ment of plaintiffs' counsel, and plaintiffs bring 
error. Reversed. 

James H. Pound, for appellants. 

Henry M. Cheever, for appellee, cited the 
following cases on the proposition that the 
plaintiff Johanna Gillespie, a married woman, 
had no power to enter into the lease: Ed- 
wards V. McEnhill, 51 Mich. 166, 16 N. W. 
Rep. 322; Tillman v. Shackleton, 15 Mich. 
447; Oarfipbell v. White, 22 Mich. 178; De 
Vries v. Conklin, Id. 2.5.'>; Powers v. Russell, 
20 Mich. 179; Emery v. Lord, Id. 431; West v. 
Laraway, 28 Mich. 464; Ross v. Walker, 31 
Mich. 120; Gillam v. Boynton, 36 Mich. 236; 
.Tenne v. Marble, 37 Mich. 319; Kitchell v. 
Mudgett, Id. 81; Carley v. Pox, 38 Mich. 
387; Johnson v. Sutherland, 39 Mich. 579; 
llussel v. Savings Bank, Id. 671; Gantz v. 
Toles, 40 Mich. 725; Insurance Co. v. 
McClellan, 43 Mich. 5(!4. 6 X. W. Rep. 88; 
Buhler v. Jennings, 49 Mich. 538, 14 N. W. 
Rep. 488. 

DURAND, J. The declaration iu f'ai.s c-.;se 
cliarges that the plaintiffs, on August 33, 
1888, were in possession of a house and prem- 
ises which they were using as a dwelling 
house and as an hotel and boarding house, 
and that, being so in possession, the defend- 
iint imla^vfuUy and forcibly entered and took 
posse.ssion thereof, and thereafter maintained 
his possession as against them, thus putting 
them in fear, depriving them of their home, 
and destroying their business as hotel or 
boarding house keepers. The defendant by 
his plea denied liability. The case came on 
to be tried, and in opening the case to the 
jury plaintiffs' counsel stated substantially 
that he intended to show that plaintiffs were 
husband and wife; that they were possessed 
of some property, and that in February, 1888, 
they entered into a joint lease, in which they 
were the tenants, and the defendant was the 
lessor, of the Globe or Dollar Hotel, on the 
coiTier of Jefferson aveiuie and Brush street, 
in Detroit, and which are the promises which 
it is claimed the defendant imlawfuUy took 
po.ssession of; that the lessor insisted that 
the plaintiff Johanna Gillespie should join in 
the lease with hei- huisband, and would not 
juake the lense if she did not join, and that 
upon his insistence she did so; that the lease 
was then made to them jointly; that they 
e)itered into possession of the premi.s:^s, and 



while in peaceable possession thereof were 
unlawfully dispossessed oy defendant; and 
that they suffered considerable damage in 
consequence. After this statement the cir- 
cuit judge said: "I tliink, with reference to 
this matter that you may consider, that I 
will direct a verdict on the ground that it was 
incompetent for the husband and wife to 
join in the lease for the purpose of carrying 
on a partnersMp in the keeping of a boarding 
house or hotel. I will enter a direction to the 
jury to return a verdict for the defendant on 
the ground that Mrs. Gillespie was not a 
proper party to the lease." E,\;ception was 
taken to this ruling by plaintiffs' counsel, 
and the only question to be passed upon in 
the case, therefore, is whether the husband 
and wife could join as plaintiffs in a suit to 
recover for an alleged invasion of the riglits 
which they claim under a lease made by the 
defendant to tliem jointly. We have no 
doubt of their right to do so. The defendant 
was aware of the relation the plaintiffs sus- 
tained to each other at the time he made the 
lease to them, and insisted tliat the wife 
should be a party to it. Having done so, and 
put them jointly into possession of the prem- 
ises mider it, he is estopped from claiming 
that they had no right to join in a suit ag linst 
him when he unlawfully disturbs them in 
that posse.s.sion, and they sustain damage 
by reason of such disturbance. The marrii'd 
woman's act was passed for the protection of 
married women. It was intended as a shield, 
and not as a sword. Its purpose was to en- 
large her rights, not to contract them, and 
certainly it was not meant to deprive her of 
the right, either acting alone, or jointly with 
others, of protecting her interests in proper- 
ty, either real or personal. The authorities 
referred to in the brief of the defendant's 
counsel are all cases where it was sought to 
make a married woman liable upon some 
executoiy contract, and it has been uniform- 
ly held in this state that she cannot become 
personally liable upon an executory contract 
except when it relates to hei sole property, 
or where the consideration moves directly to 
her, and it has also been held that she cannot 
be made liable personally as a surety for the 
debts either of her husband or any other per- 
son, or by reason of her being a partner ^vith 
her husband. In all these cases she is held 
to be legally incompetent to bind herself, 
These rules, however, are all intended for hor 
benefit, and are in direct .mtagonism with the 
doctrine that she cannot protect her title or 
possession to property when such title or pos- 
session, either as a sole or joint owner, ■ is 
attacked. To give sanction to siicli a doc- 
trine would place married women at a se- 
rious disadvantage, and one which the law 
does not inflict upon her. For the reasons 
stated the judgment must be reversed, and 
a new trial granted. The other justices con- 
curred. 
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ARTMAN et al. v. FERGUSON et al. 
(40 N. W. COT, 73 Mich. 146.) 
Supreme Court of Michigan. Nov. 28, 1888. 
En or to circuit court, Jackson county; Lane, 
-Judge. 

Thomas A. Wilson, for appellants. Richard 
Price and Austin Blair, for appellees. 

LONG, J. This action is brought In the cir- 
cuit court for the county of Jackson, on the 
common counts in assumpsit, to recover for 
goods sold and delivered to the defendants, do- 
ing business at Jackson as Peter Ferguson & 
Co. The defendants are husband and wife, 
and the plaintiff sought to show that, after 
their marriage, they formed a copartnership, 
-and carried on the retail carpet business in the 
city of Jackson under the firm name of Peter 
Ferguson &• Co., and that during such time 
the goods involved in this suit were sold to 
them; that Margaret W. Ferguson was, at the 
time of the formation of such copartnership, 
possessed of property In her own right, of the 
value of $20,000, and furnished the entire 
capital for the business, and provided a place 
to carry on such business; that Peter Ferguson 
had no means, and was to and did manage the 
business; that the copartnership continued un- 
til after the last item of goods mentioned in 
the bill of particulars was sold. This evi- 
dence was objected to by defendants' counsel, 
on the ground that it was not competent for 
husband and wife to enter into a copartner- 
ship with each other. The circuit court sus- 
tained the objection, and directed a verdict for 
defendants. Plaintiffs bring the case to this 
court by writ of error. 

The only question arising is whether the 
husband and wife can enter into a contract of 
partnersliip between themselves, and thus ren- 
der themselves jointly liable for the contracts 
of the firm thus established. At the common 
law married women were incapable of form- 
ing a partnership, since they were disabled, 
generally, to contract or to engage in trade; 
and the husband and wife were wholly in- 
-capacitated to contract with each other. 
Whatever rights or powers the husband and 
wife have to contract with each other, or that 
the wife may have to enter into a copartner- 
ship to carry on trade or business, must be 
conferred by our constitution and statutes. 
There was never any impediment to the ac- 
quisition of property through purchase by a 
married woman. The difiiculty was tliat at 
the common law the ownership passed imme- 
diately to the husband by virtue of the mar- 
riage relation. Our statute has not removed 
all the common-law disabilities of married 
women. It has not conferred upon her the 
power of a feme sole, except in certain direc- 
tions. It has only provided that her real and 
personal estate acquired before marriage, and 
all property, real and personal, to which she 
may afterwards become entitled in any man- 
ner, shall be and remain her estate, and shall 
not be liable for the debts, obligations, and 



engagements of her husband, and may be con- 
tracted, sold, transferred, mortgaged, convey- 
ed, devised, and bequeathed by her as if she 
were unmarried; and she may sue and be 
sued in relation to her sole property as if she 
were unmarried. How. St. §§ 6295-6297. In 
all ether respects she is a feme covert, and 
subject to all the restraints and disabilities 
consequent upon that relation. A partnership 
Is a contract of two or more competent per- 
sons to place their money, effects, labor, and 
skill, or some one or all of them. In lawful 
commerce or business, and to divide the profit 
and bear the loss in certain proportions. That 
a married woman may, when she has separate 
estate, be a copartner with a person other than 
her husband, is held in many states under 
the married woman's statutes. But where 
the statute gives her no power, or only a lim- 
ited power, to become a partner, the rule of 
the common law provides that she cannot enter 
a firm. It has been held by a great preponder- 
ance of authorities, even under the broades* 
statutes, that a married woman has no capac- 
ity to contract a partnership with her hus- 
band, or, in other words, to become a mem- 
ber of a firm in which her husband is a part- 
ner, even in those states in which she may 
embark in another partnership; and though 
she holds herself out as such partner, and her 
means give credit to the firm, she is held not 
liable for the debts, as she cannot, by acts or 
declarations, remove her own disabilities. 
Lord V. Parker, 3 Allen, 127; Bowker v. Brad- 
ford, 140 Mass. 521, 5 N. E. 480; Haas v. 
Shaw, 91 Ind. 384; Payne v. Thompson, 44 
Ohio St. 192, 5 N. E. 654; Kaufman v. Schoef- 
fel, 37 Hun, 140; Cox v. Miller, 54 Tex. 16; 
Mayer v. Soyster, 30 Md. 402. In this state 
a married woman was subject to the com- 
mon-law disabilities of coverture until the pas- 
sage of the married woman's act of 1855. 
How. St. §§ 6295-6299. This act does not 
touch a wife's interest in her husbantt's prop- 
erty, and these remain under the restrictions 
of the common law, unless they are removed 
by some other statute. The wife's common- 
law disabilities are only partially removed by 
the act, and one who relies on a wife's con- 
tract must show the facts In order that It 
may appear whether she had capacity to make 
it. Edwards v. McEnhill, 51 Mich. 161, 16 N. 
W. 322. Under our statutes a wife has no 
power to contract except in regard to her sep- 
arate property. The constitution and statutes 
are clear against her right to make a mere 
personal obligation unconnected with property, 
and not charging it, so that she cannot be- 
come personally bound jointly with her hus- 
band, nor as a surety, by mere personal prom- 
ise. De Tries v. Conklin, 22 Mich. 255; West 
V. Laraway, 28 Mich. 464; Emery v. Lord, 26 
Mich. 4.'?1. In Jenne v. Marble, 37 Mich. 326, 
Mr. Justice Campbell, speaking with reference 
to a lease, said: "The language of the siat- 
ute is no broader than the equitable rules con- 
cerning separate property lairl down In the 
same words in most of the old decisions. The 
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■disabilities of testimony are entirely iueonsi.-t- 
■ent with the idea that husband and wife may 
<loal with each Other as third persons can. 
This is impossible, if they cannot testify con- 
•oerning these contracts; and when the law 
recognizes, as it always has done, the peculiar 
power of substantial coercion possessed by hus- 
bands over wives, it would not be proper to in- 
fer any legal intent to remove protection 
against sucli influence from any vague provi- 
sions which uo one supposes were ever actual- 
ly designed to reach such a result, and which 
can only be made to do It by an extended con- 
struction. Any one can readily see the mis- 
chiefs of allowing persons thus related to put 
tlicni.-elves habitually in business antigonlsm, 
and legislation which can be constraed as per- 
mitting it is so radically opposed to the sys- 
tem which is found embodied in our statutes 
generally that it should be plain enough to 
Admit of no other meaning." It is the purpose 
of these ^atutes to secure to a married woman 
the right to acquire and hoia property sepa- 



rate from her husband, and free from his in- 
fluence and control, and if she might enter into 
a business partnership with her husband it 
would subject her property to his control in 
a manner wholly inconsistent with the separa- 
tion which it is the purpose of the statute to 
secure, and might subject her to an indefinite 
liability for his engagements. A contract of 
partnership with her husband is not included 
within tlie power granted by our statute to 
married women. This doctrine was laid down 
in Bassett v. Shepard.son, 52 Mich. 3, 17 X. W. 
217, and we see no reason for departing from 
it. The important and sacred relations be- 
tween man and wife, which lie at the very 
foundation of civilized society, are not to be 
disturbed and destroyed by contentions which 
may arise from such a community of property 
and a joint power of disposal and a mutual 
liability for the contracts and obligations of 
each other. The judgment of the court be- 
low must be affirmed, with costs. The other 
justices concurred. 
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J. I. CASE THRESHING-MACHINE CO. y. 
MITCHELL et al. 

(42 N. W. 151, 74 Mich. 679.) 

Supreme Court of Michigan. April 24, 1889. 

Appeal from circuit court, Huron county, 
in cliHHcery; Watson Beach, Judge. 

Beorge P. Voorheis, lor appellant. £!l- 
hridge P. Bacon, for appellees. 

LONG, J. On April 2, 1883, George W. 
Mitchell and wife, Sarah .Tane Mitchell, two 
of tlie above defendants, made and executed 
an indenture of mortgage to George W. 
Jenks, administrator, etc., covering the E. \ 
of the N. £. 4 of section 22, township 16 N.. of 
range 15 E., Huron county, Mich. This 
mortgage was recorded in the o'^Hce oi' ili^- 
register of deeds of Huron county, on April 
5, 1883, and was tliereafter duly assigned in 
writing by said Jenks to Margarett L. David- 
son, the other defendant. The mortgage was 
given for the sum of $182.28, and was to 
come due on or before April 2, 1888, with 
interest payable annually. Por non-payment 
■ of interest when due the. mortgagee had the 
option in the said mortgage to declare the 
whole amount of principal and interest due, 
and the right to foreclose tbe same under the 
power of sale contained in the mortgage. 
The interest remaining unpaid on November 
10, 1887, tlie assignee of the mortgage, Mrs, 
Davidson, declared the wliole amount and 
interist due, and commenced a statutory 
foreclosure, by the publication of the usual 
notice, claiming there was due on the mort- 
ga,<;e and note for principal and interest the 
sum of $254.78. On the same day tliis mort- 
gage was given, George W. Mitcliell con- 
veyed to his wife, 8arah Jane Mitchell, the 
north 45 acres of the premises covered by 
this mort'.'age, by deed of warranty contain- 
ing the usual covenants of seisin, and that 
the premises were free from all incumbran- 
ces. The nortli 45 acres included the home- 
stead of George W. Mitchell and wife; the 
dwelling-house and appurtenances where 
thev resided being situate thereon. On 
September 16, 1886, George W. Mitchell, 
being indebted to the J. I. Case Threshing- 
Macliine Company, complainant, in tbe sum 
of $700, gave his promissory notes for that 
amount to it; and to secure tlie payment of 
said notes he, with his wife, Sarah Jane 
Mitchell, maile anil executed a mortgage for 
said amount on the same date to said com- 
plainant, covering the south 35 acres of the 
premises described in the mortgage to George 
W. Jenks. Tills amount was due under said 
mortgage in installments: $150, October, 
1887; $200, December 1, 1887; $150, Octo- 
ber, 1888; $200. December 1, 1888. Default 
having been made in the payment of the 
first two installments of this mortgage, on 
February 4, 1888, compUiinant filed its bill 
in the circuit court, in i himceiy, of Huron 
county, to foreclose said mortgage, and to 



restrain the sale of the premises under the 
foreclosure by Margarett L. Davidson of her 
mortgage, which was to take iilace under 
such notice on February 7, 1888. Upon fil- 
ing this bill, an injunction was allowed by 
the circuit judge restraining the sale under 
the Davidson mortgage. The complainant 
in its bill prays that Margarett L. Davidson 
be compelled under such foreclosure to sell 
the north 45 acres of the premises first, be- 
fore resorting to or selling the south 35 acres 
of the premises covered by its mortgage. 
The defendants all appeared and answered. 
The defendant Sarah Jane Mitchell in her 
answer alleged her homestead interest in the 
north 45 acies, and her purchase from her 
husband, and prayed that the south 35 acres 
be first sold under the Davidson mortgage, 
before sale should be made of the 45 acres so 
owned by her. Defendant Davidson also an- 
swered, and prayed foreclosure of her mort- 
gage upon the whole tract covered thereby, 
and for her costs in the proceedings. 

On the hearing in the circuit, the court de- 
creed that the south 35 acres be first sold un- 
der the Davidson mortgage, and that if a 
surticient sum should be realized at such sale, 
that the north 45 acres should be releasee 
from the lien of that mortgage. The court 
found due on the complainant's mortgage 
the sum of $317.80, and decreed that George 
W. Mitchell pay the same, with interest and 
costs, on or before February 17, 1889, and 
that in default tliereof'a sale be made of the 
35 acres so covered by said mortgage. The 
court also found due on the Davidson mort- 
gage the sum of $271.46, and ordered pay- 
ment thereof by George W. Mitchell and 
Sarah Jane Mitchell, with interest and costs, 
on or before February 17, 1889; and in de- 
fault that defendant Davidson first proceed 
to a sale of the south 35 acres of said prem- 
ises; and that, if that was insuHScient to pay 
the amount due, then a sale of the north 45 
acres to be made. The court ordered, furtlier, 
that complainant pay to Margarett L. David- 
son the sum of $42.30, the amount of costs 
and expenses incurred by her in her foreclos- 
ure proceedings by advertisement. Tlie court 
also decreed that complainant pay I he sum 
of $25 as costs to defendant Sarah Jane 
Mitchell. From this decree complainant ap- 
peals. 

The deed was made and delivered to Sarah 
Jane Mitchell by her husband, and by her 
placed upon record, prior to the time of the 
execution and delivery of the complainant's 
mortgage. At the time of the taking of his 
mortgage the complainant not only had no- 
tice by the record that the whole 80 acres was 
incumbered by the Davidson mortgage, but 
also that the title to the north 45 acres had 
been transferred by George W. Mitchell to 
his wife, Sarah Jane Mitchell, and that the 
leg^al title to that parcel was vested in her at 
the time of the giving of the mortgage to 
complainant. Where a part of the mortgaged 
premises has been aliened by the mortgagor 
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subsequent to the mortgage, the rule in 
equity, on a foreclosure and sale, is to re- 
quire that p:irt of the premises in whicli the 
mortgagor has not parted with liis equity of 
redemption to be first sold, and tlien, if nec- 
essary, that which has been aliened, and, 
where the latter is in possession of different 
vendees, in the inverse order of alieniition. 
This rule rests upon the ground, chiefly, thiit 
where one who is bound to pay a mortgage 
confers upon others rights in any portion of 
the property, retaining other portions liim- 
self, it is unjust that they should be deprived 
of their rights, so long as he has property 
covered by the mortgage out of which the 
■debt can be made. In other words, his debt 
should be paid out of liis own estate, instead 
■of being charged in the estate of his grantees. 
Mason v. Pavne, Walk. Ch. 460; Cooper v. 
liigly, 13 Mich. 463. 

The deed from Mitchell to his wife con- 
tains the usual covenants of warranty, and 
it is evident therefrom that it was the inten- 
tion of the grantor in his deed to charge the ' 
part remaining in him first to the payment 
of this mortgage. These covenants of war- 
ranty became important in determinina: the 
intent of the mortgagor not to chaige the 
mortgage on the property sold. If the bill 
had been filed to foreclose the Davidson 
mortgage, and the rights of complainant had 
not intervened, no one would deny tlie right 
of the defendant Sarah .J. Mitchell, the gran- 
tee in the deed, to have the 35 acres remain- 
ing in her grantor first sold to satisfy the 
mortgage, before the portion purchased by 
her should be made liable to its payment un- 
der the rule above stated. It is insisted, 
however, by counsel for complainant, that 
the defendant Sarah J. Mitclie^l, having 
signed the Davidson moitgage, and taken a 
deed from her husband of the 45 acres, it 
was charged with its proportionate share of 
the lien, the same as if she had purchased the 
whole 80. This fact could not affect her 
right to have the south 35 acres remainingin 
her husband first sold. The mortgage was 
given to secure the payment of the debt of 
the husband, and she in its execution only 
barred her dower. She was not personally 
liable for the debt, and could not be held lia- 
ble upon any covenant contained in the mort- 
gage. Such a covenant would be a mere 
nullity, so far as her rights were concerned. 
The statute does not empower her to make 
■contracts generally, but only in respect to h^r 
own property. Kitchell v. Mudgett, 37 
Mich. 82. 

Counsel for complainant further contends 
that, Sarah J. Mitchell having signed both 
mortgages, her equities in and to any portion 
of the 80 acres are not greater than the 
equities of the mortgagees; and that, having 
signed and executed both mortgages volun- 
tarily, she is estopped from assuming any 
position that will tend to depreciate or de- 
stroy the rights and equities created by such 
mortgages. What rights and equities has 
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the complainant, as against Sarah J. Mitchell, 
in the north 45 acres of this land? Its 
moitgage does not cover this parcel. When 
it took the mortgage the Davidson mortgage 
was a lien upon that parcel as well as upon 
the south 35 acres, and at that time the title 
to this 45 acres was in Mrs. Mitchell under a 
conveyance from the mortgagor in the David- 
son mortgage. At this time Mrs. Mitchell 
had the right to have this 35 acres first sold 
to pay for the Davidson mortgage. How can 
it be said tliat by tlie giving of the inortj!age 
to complainant upon tlie 35 acres Mrs. Mitch- 
ell lost her right to have it first sold to satisfy 
the DavMson mortgage? This is not so, 
though she joined with her husband in its 
execution. This was also given to secure 
the payment of the debt of tlie husband, and 
no equities could arise in favor of complain- 
ant against her to compel the sale of her 
land first to pay and discharge the i:)avidson 
raortgiige. In Kitchell v. Mudgett, supra, a 
bill was filed to foreclose a mortgage signed 
by the defendant as wife of the mortgagor, 
on land belonging to the husband; the de- 
fendant having a prior mortgage on the same 
premises. It was claimed that the wife, in 
uniting in 'the mortgage to complainant, 
transferred her. own mortgage interest, and 
subjected it to the lien of the moitgage she 
signed. It was held that her act had no such 
effect, and her mortgage was given priority 
of lien. Sarah J. Mitchell's rights in the 45 
acres are in no manner affected Ijy the giving 
of this iijoi'tg.ige to the complainant, and no 
equities arise in favor of complainant to 
have this parcel first sold. Complainant 
took its mortgHge after the rights of Sarah 
J. Mitchell had become fixed under her deed 
as to the Davidson mortgage, and that was 
to have the 35 acres then remaining in her 
hushand, her grantor, first sold, to pay the 
Davidson mortgage; and the fact that she 
joined in Ihe mortgage to comphiiniint with 
her husband did not and could not affect her 
rights in the 45 acres, and no equities arise 
in favor of complainant to have it so de- 
clared. The only effect of joining in this 
moitgage is to bar any dower she might have 
upon a foreclosure and sale of the premises. 

Some question is raised by counsfl for 
complainant relative to costs allowed by the 
court below. Maigarett L. Davidson was 
proceeding to a foreclosure and sale by ad- 
vertisement of the premises under her mort- 
gage. This she had a liglit to do, under the 
power of sale contained in the mortgage. 
Complainant by injunction restrained the 
sale, and made Mrs. Davidson a party de- 
fendant to its bill, the effect of which was 
that Mrs. Davidson hi.st her costs and ex- 
penses incurred in the advertising of her 
foreclosure. These costs the court very 
properly allowed her. 

Mrs. Mitchell was also allowed $25 as 
co"ts by the court below. We think this 
was an amount which the defendant might 
reasonably recover. By her answer in the 
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nature of a cross-bill slie was asking affirm- 
ative relief; that is, that the 35 acres be first 
sold under the Davidson mortgage. This 
relief the court granted, and gave the defend- 
ant costs witliin the rule. 

Counsel for complainant asks, on the hear- 
ing here, that it be permitted to redeem from 
the Davidson mortgage. This will be grant- 
ed. The decree of tlie court below will be so 
modified that complainant may pay to Mar- 
garett L. Davidson the amount of the mort- 
gage as fixed by the court below, together 
with interest thereon from the date of such 
decree at the rate drawn by said mortgage, 
and costs fixed by the court below to be paid 



to her within 90 days from date hereof, and 
upon such payment be subrogated to all the 
rights of Margarett L. Davidson therein, and 
all her rights under said decree, by filing the 
receipts for such payments with the register 
of this court. The decree of the court below 
must be affirmed in all other respects, except 
as to the time of the payments of the money 
to be paid under the terms of said decree, 
which shall be paid within 90 days from this 
date, in default of which the parties may 
proceed to a sale of the premises. The de- 
fendants, in addition to the costs recoverable 
in the court below, shall recover their costs 
in this court. The other justices concurred. 
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LOW et al. v. PEW et al. 

(108 Mass. 347.) 

Supreme Judicial Court of Massachusetts. 
Essex. Nov. Term, 1871. 

Replevin by the firm of Alfred Low & Co. 
of a lot of flltched halibut from the as- 
signees in bankruptcy of the firm of John 
Low & Son, all of Gloucester. Writ dated 
August 24, 1869. The parties stated the fol- 
ic wing case for the judgment of the court: 

On April 17, 1869, as the schooner Florence 
Keed, owned by John Low & Son, was about 
to sail from Gloucester on a fishing voyage, 
that firm received $1,500 from the plaintiffs, 
and signed and gave the plaintiffs the follow- 
ing writing: 

"We, John Low & Son, hereby sell, assign, 
and set over unto Alfred Low & Company 
all the halibut that may be caught by the 
master and crew of the schooner Florence 
Reed on the voyage upon which she is about 
to proceed from the port of Gloucester to the 
Grand Baniis, at the rate of five cents and a 
quarter per pound for flltched halibut, to be 
delivered to said Alfred Low & Company as 
soon as said schooner arrives at said port of 
Gloucester, at their wharf. And we, the 
said John Low & Son, hereby acknowledge 
the receipt of $1,500 in part payment for the 
halibut that may be caught by the master 
and crew of said schooner on said voyage." 

In July, 1869, proceedings in bankruptcy 
were begun against John Low & Son in the 
district court of the United States for this 
district, in which they were adjudged bank- 
rupts on August 6th, and on August 20th 
these defendants were appointed the as- 
signees in bankruptcy, and the deed of as- 
signment was executed to them. On Satur- 
day, August 14th, the Florence Reed arrived 
at the port of Gloucester on her home voy- 
age, and was hauled to the plaintiffs' wharf; 
and on the morning of Monday, August 16, 
the United States marshal took possession of 
the vessel an-a cargo under a warrant issued 
to him on August 6th In the proceedings in 
bankruptcy, and transferred his possession 
to the defendants upon their appointment. 

The catch of the schooner consisted of about 
40,000 pounds of halibut, and of some codfish. 
The plaintiffs demanded the halibut of the 
defendants, and offered at the same time fo 
pay the price of it at the rate of five and a 
quarter cents per pound, less the $1,500 al- 
ready paid. The defendants refused the de- 
mand; and the plaintiffs then replevied such 
a quantity of the halibut as represented -the 
amount of $1,500 at that rate per pound, and 
offered to receive the rest of the halibut and 
pay for it at the same rate, but the defend- 
ants refused to acknowledge any right what- 
ever of the plaintiffs in or to the fish. 

If on these facts the plaintiffs were enti- 
tled to recover, they were to have judgment 
for nominal damages; but, if otherwise, the 
defendants were to have judgment for a re- 



turn, with damages equal to interest at the 
annual rate of six per cent, on the appraised, 
value of the fish replevied. 

C. P. Thompson, for plaintiffs. W. C. En- 
dicott, fo.r defendants. 

MORTOJV, J. By the decree adjudging- 
John Low & Son bankrupts, all their proper- 
ty, except such as is exempted by the bank- 
rupt law, was brought within the custody of 
the law, and by the subsequent assignment 
passed to their assignees. Williams v. Mer- 
ritt, 103 Mass. 184. The firm could not, by 
a subsequent sale and delivery, transfer any 
of such property to the plaintiffs. The- 
schooner which contained the halibut in suit 
arrived in Gloucester August 14, 1869, which, 
was after the decree of bankruptcy. If there- 
had been then a sale and delivery to the- 
plaintiffs of the property replevied, it would 
have been invalid. The plaintiffs therefore 
show no title to the halibut replevied, unless 
the effect of the contract of April 17, 1869. 
was to vest in them the property in the hali- 
but before the bankruptcy. It seems to us 
clear, as claimed by both parties, that this 
was a contract of sale, and not a mere exec- 
utory agreement to sell at some future day. 
The plaintiffs cannot maintain their suit up- 
on any other construction, because, if it is an 
executory agreement to sell, the property in 
the halibut remained in the bankrupts, and, 
there being no delivery before the bankrupt- 
cy, passed to the assignees. The question in 
the case therefore is whether a sale of hali- 
but afterwards to be caught is valid, so as to 
pass to the purchaser the property in them 
when caught. 

It is an elementary principle of the law 
of sales that a man cannot grant personal 
property in which he has no interest or title^ 
To be able to sell property, he must have a 
vested right in it at the time of the sale. 
Thus it has been held that a mortgage of 
gtods which the mortgagor does not own at 
the time the mortgage is made, though he^ 
afterwards acquires them, is void. Jones v. 
Richardson, 10 Mete. (Mass.) 481. The same- 
principle is applicable to all sales of personal 
property. Rice v. Stone, 1 Allen, 566, and' 
cases cited; Head v. Goodwin, 37 Me. 181. 

It is equally well settled that it is sufficient 
if the seller has a potential interest in the- 
thing sold. But a mere possibility or ex- 
pectancy of acquiring property, not couple* 
with any interest, does not constitute a po- 
tential interest in it, within the meaning of 
this rule. The seller must have a present in- 
terest in the property of which the thing solS' 
is the product, growth, or increase. Having- 
such interest, the right to the thing sold, 
when it shall come into existence, is a pres- 
ent vested right, and the sale of it is valid. 
Thus a man may sell the wool to grow upon 
his own sheep, but not upon the sheep of an- 
other; or the crops to grow upon his own 
land, but not upon land in which he has no. 
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interest. 2 Kent, Comm. (lOth Ed.) 468 (641) 
note a; Jones v. Richardson, 10 Mete. (Mass.) 
481; Bellows v. Wells, 36 Vt. 599; Van Hoozer 
V. Cory, 34 Barb. 9; Grantham v. Hawley, 
Hob. 132. 

The same principles have been applied by 
this court to the assignment of future wages 
or earnings. In Mulhall v. Quinn, 1 Gray, 
105, an assignment of future wages, there 
being no contract of service, was held In- 
valid. In Hartley v. Tapley, 2 Gra.y, 565, it 
was held that, if a person is under a con- 
tract of service, he may assign his future 
earnings growing out of such contract. The 
distinction between the cases is that in the 
former the future earnings are a mere pos- 
sibility, coupled with no interest, while in 
the latter the possibility of future earnings 
is coupled with an interest, and the right to 
them, though contingent, and liable to be de- 
feated, is a vested right. 

In the case at bar, the sellers, at the time 



of the sale, had no interest in the thing sold. 
There was a possibility tliut they might 
catch halibut; but it was a mere possibility 
and expectancy, coupled with no interest. 
We are of opinion that they had no actual or 
potential possession of or interest in the flsli, 
and that the sale to the plaintiffs was void. 

The plaintiffs rely upon Gardner v. Hoeg, 
18 Pick. 168, and Tripp v. Brownell, 12 Cusli. 
370. In both of these cases it was held that 
tlie lay or share in the profits, which a sea- 
man in a whaling voyage agreed to receive 
in lieu of wages, was assignable. The as- 
signment in each case was, not of any part 
of the oil to be made, but of the debt ^which, 
under the shipping articles, would become 
due to the seaman from the owners at the 
end of the voyage. The court treated them 
as cases of assignments of choses in action. 
The question upon which the case at bar 
turns did not arise, and was not considered. 

-Judgment for the defendants. 
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BATES V. SMITH. 
(47 N. W. 249, 83 Mich. 347.) 
Supremo Court of Michigan. Nov. 21, 1890, 
Error to circuit court, Saginaw county; C. 
H. Gage, Judge. 

Brooks & Conway, for appellant. Traslc 
<fc Smith, for appellee. 

LUN'U, J. This is an action of trover to 
recover the value of one-half interest in 
a colt. The claim of the plaintiff is tliat 
he bred the mare of one James Fraser up- 
on shares. The contract as stiUed by the 
plaintiff is that Fraser came to his farm, 
and said he wanted to breed his mare to 
the stallion American Boy, then kept by 
plaintiff, and that he had no money; that 
plaintiff then told him he would breed the 
mare on shares, and, if Mr. Fraser would 
come to him at any time within two weeks 
and give him $50 for the services of the 
horse, Fraser could have his (the plaintiff's) 
half -interest in the colt; that the mare wiis 
then and there bred under that arrange- 
ment, but no written contract was made. 
James Fraser was called as a witness for 
the defendant upon the trial, and testified: 
"My bargain with plaintiff that, if I did not 
pay plaintiff fifty dollars within three 
months, for the service of the stallion, he 
(plaintiff,) was to own a half-interest in the 
colt." On cross-examination he states tlie 
arrangement substantially as claimed by 
plaintiff, except that he was to have three 
months in which to iDay the money. It ap- 
pears that the mare was bred July 27, 1888, 
and that the defendant purchased her from 
Fraser on February 21, 1889, paying therefor 
the sum of |300. Defendant upon the trial 
stated that at the time he purchased the 
mare he had no knowledge that the plain- 
tiff! made any claim to her progeny, and 
that plaintiff' never made any claim until 
the colt was four or five months old. It 
appeared, however, that before defendant 
bought the mare he was informed that 
Fraser had bred to the stallion American 
Boy then kept by plaintiff, but was not 
advised that any contract was made by 
which the plaintiff was to have a half-inter- 
est in the colt. Demand was made before 
suit ^^as brought, and the defendant refused 
to recognize the plaintiff's interest. Under 
these facts, the plaintiff's counsel requested 
the court to instruct the jury that Fraser 
could not sell the interest of plaintiff in the 
colt, and that the colt wlien foaled was the 
property in common of the plaintiff and de- 
fendant, and that the value of the one-half 
interest could be recovered in this action. 
This the court refused, and instructed the 
jury that if at the time the defendant pur- 
chased the mare from Fraser he had no 
knowledge of the arrangement made between 
plaintiff and Fraser, the title to the colt 
would pass to the defendant, but that if 
he did have knowledge of it, the title would 



not pass. The jury found a verdict in fa 
vor of defendant. Plaintiff brings error. It 
is contended by plaintiff's counsel that the 
defendant was not in any sense a bona fide 
purchaser of the colt, but that, if he were, 
he could acquire from Fraser only his half- 
interest therein. 

It is a general rule that owners in com- 
mon of property have a right to dispose of 
their own undivided shares, but such own- 
er cannot sell the whole property, nor any 
portion thereof e.xcept his own; and, if he 
undertakes to dispose of any larger interest 
his co-owners are not bound thereby. Rus- 
sell V. Allen, 13 N. Y. 173. The principle is 
well settled that a seller of personal prop- 
erty can convey no greater title than he has, 
and it makes no difference that the pur- 
chaser has no notice and is ignorant of the 
existence of the other parties in interest. 
Couse V. Tregent, 11 Mich, (i.j; Duulap v. 
Gleason, Iti Mich. 158; Tuttle v. Campbell, 
74 Mich. 660, 42 N. W. 384. Did the con- 
tract, however, which plaintiff' claims he 
made with Fraser convey to him one-half 
interest'? The property upon which the con- 
tract was to operate had no potential exist- 
ence. The mare at that time had not been 
bred, and it was uncertain that, when bred, 
she would be put in foal. There was noth- 
ing in existence which could be the subject 
of sale. It is essential to the validity of 
every executed contract of sale that there- 
should be a thing or subject-matter to be- 
contracted for. And if it appears that the 
subject-matter of the contract was not, and 
could not have been, in existence at the 
time of such contract, the contract itself js 
of no effect, and may be disregarded by ci- 
ther party. Strickland v. Turner, 7 Exch.. 
208; Hastie v. Couturier, 9 Exch. 102, ."> H. 
L. Cas. 673; Franklin v. Long, 7 Gill & J- 
407. A mere possibility or contingency, not 
foimded upon a right, or coupled with an. 
interest, cannot be the subject of a present 
sale, though it may be of an executory agree- 
ment to sell. Purcell v. Mather, 35 Ala. 570;: 
Low V. Pew, 108 Mass. 347. Though the 
subject-matter of the agreement has neither 
an actual nor potential existence, such an 
agreement is usually denominated an execu- 
tory contract, and for its violation the rem- 
edy of the party injured is by an action to re- 
cover the damages. Hutchinson v. Ford, 9 
Bush, 318; Pierce v. Emery, 32 N. H. 484. 
Again, it may be said tl\at, where one of 
two innocent parties must suffer by the 
fraud of another, he shall bear the loss 
who by his conduct has enabled such third 
party to perpetrate the fraud. If the con- 
tract was made as claimed by the plaintiff,, 
and there does not seem to be much con- 
troversy on this point, yet the plaintiff had 
it in his power to protect himself, under the 
provisions of Act No. 280, Pub. Acts, 18S7. 
This act provides that the owner or keeper 
of a stallion shall, after demand upon the 
owner of the mare for the price agreed upon 
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for service, Jiave a lien upon the get of such 
astallion for the period of six months after 
5the birth of the foal, for the payment of 
the services of such stallion. In order, how- 
ever, to perfect such lien, he must file with 
the township clerk in the town where such 
dam is owned the agreement or a true copy 
of such agreement entered into by the owner 
of the dam for such services, together with 
the description of such dam as to age, color, 
-or other marks as the person filing sucli 
agreement is able to give. This filing is to 
operate, under the provisions of this act, as 
a chattel mortgage, and may be enforced 
in the same way. No such steps were taken. 
The mare remained in the possession of the 
owner, Mr. Eraser, from the time she was 
bred until in February following, when the 
defendant purchased her without any notice, 
so far as this record discloses, of the agree- 



ment made between plaintiff and Fraser. It 
is shown that defendant was advised at the 
time he purchased that the mare had been 
bred to American Boy, but no notice was 
given him that plaintiff had any claim on 
the foal, and there was nothing upon the 
record in the town-clerk's office to give him 
any notice that plaintiff claimed a lien upon 
or had any interest in the foal. It cannot 
be said that the mere fact of notice of the 
breeding of the mare to American Boy wa.s 
sufficient to put him upon inquiry as to any 
rights the owner of the stallion might have. 
The defendant must be regarded as a bona 
fide purchaser and owner of the mare; and, 
the title and ownership of the foal following 
the dam, he was the rightful owner of the 
foal. We see no error in the case, and the 
judgment must be affirmed, with costs. Thp 
other justices concurred. 
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DICKEY et al. v. WALDO. 

(56 N. W. 608, 9T Mich. 255.) 

Supreme Court of Michigan. Oct. 27, 1893. 

Error to circuit court, Allegan county; 
■George M. Buck, Judge. 

Action by John W. Dicliey and Addison 
Lurvey against George W. Waldo for the 
conversion of peaches grown on defendant's 
land, and of which plaintiffs claimed to be 
the owners under a contract with defendant's 
grantor. There was a judgment for plain- 
tiffs, and defendant brings error. Affirmed. 

The contract and findings referred to in 
the opinion are as follows: 

Contract: "Articles of agreement, made 
this 21st day of February, A. D. 1885, be- 
tween John Schultz, of the township of 
Saugatucli, Allegan coimty, Michigan, of the 
first part, and John W. Dickey and Addison 
Lurvey, 5.of Douglas, county and state afore- 
said, of the second part, witnesseth as fol- 
lows: The said party of the first part is 
The owner of the west half of the east half 
■of the southwest quarter of section twenty- 
five, township of Saugatuck, aforesaid, and 
desiring t& set out to peach trees a piece 
just east of his house, and running back to 
his east line, and far enough south as the 
piece is suitable for peach trees, but not 
to exceed 1,500 trees, said first party agrees 
to set out the trees, and care for and culti- 
vate the same, in a good and workmanlike 
manner, for the period of ten years from the 
date hereof, and to allow said Dickey and 
Lurvey, parties of the second part, to have 
and take one-half of the crop of peaches 
for any two years they may select during 
the aforesaid term of ten years. Said Schultz 
agrees that, if it shall come to his knowledge 
that any of the said trees are affected with the 
yellows, that he wiU immediately dig up and 
bum the same, root and branch. Said 
Dicliey and Lurvey, parties of the second 
part, hereby agree, in consideration of the 
agreements hereinbefore stated, to be per- 
formed upon the part of the said Schultz, 
to furnish what trees may be needed to set 
the aforesaid piece of land, not to exceed 
1,500 trees, and take as pay therefor one 
half of the crop of peaches for any two 
years they may select. It is mutually agreed 
that said Dickey and Lurvey shall make 
their selection of the year when they will 
take the half of the crop on or before Sep- 
tember 15th of that year. Each party hereto 
are to pick and care for their own share 
of the fruit and are to each take as near 
half of the crop as may be; but at the close 
of the season each shall show up their total 
shipments for the season, and, if it be found 
one party has taken more than the other, 
the net proceeds of such surplus shall be 
.equally divided between the parties hereto. 
Said Schultz agrees to draw that half of the 
fruit belonging to said Dickey and Lurvey 
to the boat landing in Douglas, or railroad 



depot at Fennville, as they may direct. This 
agreement to be binding upon the legal rep- 
resentatives of the parties hereto. Said sec- 
ond party agrees to furnish a man to help 
set out the trees. Witness our hands and 
seals. John W. Dickey. [L. S.] John Scliultz. 
[L. S.] A. Lurvey. [L. S.] In presence of 
May Belle Spencer, Dyer C. Putnam. 

"State of Michigan, Coimty of Allegan, ss.: 
On this third day of March, A. D. 1885, be- 
fore me, a notary public in and for said 
county, personally came John W. Dickey, 
Addison Lurvey, and John Schultz, to me 
known to be the persons whose names are 
subscribed to the written instrument here- 
on, and each acknowledged that they exe- 
cuted the same for the purpose therein men- 
tioned. Dyer C. Putnam, Notary Public." 

"Counsel for the respective parties above 
named having requested the court to make 
and file in said cause a finding of the facts, 
and conclusions of lafw therefrom, the court, 
in compliance with such request, finds the 
facts in said cause, as proved on the trial 
thereof, to be as follows: (1) That on the 
21st day of February, A. D. 1885, John 
Schultz was the owner and in possession of 
the west half of the east half of the south- 
west quarter of section twenty-five, in the 
township of Saugatuck, in said Allegan coun- 
ty, and state aforesaid. (2) That on said 
day above named tlie said John Schultz en- 
tered into a contract in writing with the 
said plaintiffs, which contract bore date the 
day and year aforesaid, and was introduced 
in evidence on the trial of said cause. (3) 
That, at the time said contract was entered 
into, said parcel of land described in said 
contract was the homestead of said John 
Schultz and Deborah Schultz, his wife. ;4) 
That the plaintiffs, in the spring of 1885, fur- 
nished the peach trees required in and by 
the terms of said contract, and set them on 
the land described in said contract, and In 
all things performed the agreements by them 
•to be performed, according to tlie terms of 
said contract. (5) That on or abouf the 23d 
day of April, A. D. 1887, the said John 
Scliultz and wife conveyed the premises de- 
scribed in said contract to the defendant by 
warranty deed, with covenants of title, and 
against incumbrances. (6) That, before and 
at the time of the execution and delivery of 
said deed by said John Schultz and wife to 
said defendant, he, the said defendant, had 
actual notice and knowledge of the existence 
and terms of said contract between said 
Schultz and said plaintiffs, and that, before 
and at the time of the execution and deliv- 
ery of said deed, it was agreed between said 
Schultz and said defendant that said defend- 
ant shotild pay said Schultz $1,850 for said 
land, instead of $2,000, the fuU purchase price 
thereof, and that, as part of the considera- 
tion for the sale of said land, said defend- 
ant should settle with said plaintiffs for 
their interest in the peach trees on said 
land; said defendant at that time suppos- 
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ing that said plaintiffs would take for their 
interest in said trees the value of said trees 
at the time of setting, and interest thereon. 

(7) That the plaintiffs duly selected the year 
1891 as one of the years when they would 
talie one-half of the crop, according to the 
terms of said contract; that said defend- 
ant was orally informed by said plaintiffs of 
such selection .Inly 4, 1891, and that on or 
about August 22, 1891, the said plaintiffs 
gave said defendant written notice of such 
seluction, and aftor-wards, and on or about 
the 2(jth day of August, 1891, offered and 
attempted to pick their share of the fruit, 
but defendant refused to permit them to do 
so, and denied that they had any share of 
the fruit; and that defendant took and con- 
verted to his own use the entire crop of 
fnait grown on said trees during that year. 

(8) That the value of the poaches grown dur- 
ing the year 1891 on ,the trees set by said 
plaintiffs on said land, under said contract, 
amounted to the sum of $1,541.07 at the 
time of the conversion of the same by said 
defendant to his own use, and that the value 
of one-half of the peaches, at the time when 
they were so converted by said defendant to 
his own use, was the sum of $770.53. (9) 
That the value of one-half of the peaches 
converted to his own use by said defendant 
before August 22, 1891, was the sum of $lliO, 
as near as the same can be now determined. 
From the foregoing facts, I find the follow- 
ing conclusions of law: (1) The plaintiffs are 
entitled to maintain this action, and the con- 
tract offered in evidence between said 
Schultz and said plaintiffs was admissible in 
evidence. (2) Said contract did not convey 
to the plaintiff's any interest in the land de- 
scribed in said contract, except the right to 
said plaintiffs to take therefrom one-half of 
the crop of peaches for any two years they 
might select during the period of ten years 
from the date of said contract. (3) The 
liomestead right' of John Schultz and wife 
was In no way affected by said contract* 
and the question of the liomestead right of 
said Schultz and wife cannot be raised by 
said defendant in this action. (4) Whether 
said contract was entitled to record or not, 
or whether such record would be construc- 
tive notice to defendant or not, is Immate- 
rial, inasmuch as defendant had actual no- 
tice of sucli contract before he purchased 
said land. (5) The contract relation between 
Schultz and plaintiffs was not technically a 
sale of the peaches thereafter to be grown 
on said trees by said Schultz to plaintiffs, 
but was more in the nature of a sale of the 
trees by plaintiffs to Schultz; plaintiffs re- 
serving. In writing, one-half of the products 
of said trees for any two years they might 
select during the period of ten years. (6) 
The defendant, having notice of said contract 
before his purchase of said land, and hav- 
ing ngrood, for a valuable consideration, to 
recognize the rights of plaintiff's under said 
contract, cannot now claim that said con- 



tract was void, or that it was not binding 
upon him. (7) The defenaant and plaintiffs 
were the owners in common of the crop of 
peaches grown on said trees during the sea- 
son of 1891, and the defendant having re- 
fused to allow plamtlffs to pick their sharer 
of said crop, and denied that plaintiffs had 
any right to any part of said crop, plaintiffs 
were entitled to their action of trover with- 
out and before any accounting as to the 
amount of said crop, or the share of each 
of the others therein. (8) Plaintiff's are en- 
titled to recover in tliis action, and a judg- 
ment should be rendered in their favor, and 
against said defendant, for the said sum of 
$770.53, with interest on the same from Oc- 
tober 15, 1891,— $23.12,— making a total of 
$793.65. with costs of suit to be taxed. 
Geo. M. Buck, Circuit Judge. AprU 15th, 
1892." 

W. B. Williams & Son, (Hanibal Hart, of 
counsel,) for appellant. Padgham & Butler, 
tor appellees. 

GRANT, J. The contract and the finding 
of facts in this case are found in the margin. 
This contract and the judgment should be 
sustained, unless there are some Inexorable 
rules of law which stand In the way. Two 
rules are invoked to defeat the plaintiffs' 
action: (1) That the land upon which the 
peach ti-ees were planted is a homestead; 
that Schultz's wife did not sign the contract; 
that It interferes with the homestead right, 
and the contract is therefore void. (2) That 
the crop which the plaintiffs agi'eed to take 
in payment for the trees was not in esse at 
the time, and therefore not the subject of 
sale. 

1. We think there is no force In the first 
proposition. Schultz's land consisted of 40 
acres. The trees were planted upon only 
a portion of it. The occupation and pos- 
session of the buildings and land were not 
interfered with. During the gi'owth of the 
trees, the land could be cultivated, and 
crops raised. If the trees proved valueless, 
neither Schultz nor his wife had suffered. 
If they proved valuable, which was the fact, 
then the homestead itself was increased in 
value. Under these circumstances, we see 
no reason in holding that either Schultz or 
his wife had parted with any homestead 
right, or that their possession was In any 
manner interrupted. 

2. Such contracts are reasonable, and bene- 
ficial to both the vendor and the vendee. 
They ai-e especially •beneficial to the vendee. 
He avoids all expense except his labor, runs 
no risk, and, if In Indigent circumstances, 
he may obtain gains which would otherwise 
be beyond his reach. Such conti'acts are of 
common occurrence, and, if the rigid rules 
of law are against their validity, there is a 
necessity of legislative action to render them 
valid. The rule of law is well established 
that things having no potential existence 
cannot be the subject of mortgage and sale. 
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There are, however, exeeptions to this rule, 
as where a merchant mortgages his stock 
of goods, and all future additions thereto. 
It is unnecessary to cite authorities to this 
proposition. The difficulty seems to arise in de- 
termining what comes within the definition of 
the term "potential existence." The defini- 
tion of the word "potential" is: "Having la- 
tent power; endowed with energy adequate 
to a result; efficacious; existing in possibil- 
ity, not in actuality." Sir W. Hamilton said: 
"Potential existence means merely that the 
thing may be at some time; actual existence, 
that it now is." In the legal sense, things 
are said to have a potential existence when 
they are the natural product or expected in- 
crease of something already belonging to 
the vendor. When one possesses a thing 
from which a certain product, in the very 
nature of things, may be expected, such prod- 
uct, we think, has a ix)tential existence. 
The following rule appears to be weU es- 
tablished both by reason and authority, 
viz.: That, while one owns property from 
which such product naturally arises, such 
product may be the subject of sale and mort- 
gage. The authorities which thus hold also 
recognize the other rule above stated. The 
authorities are by no means uniform, but 
we think the conflict in them has arisen 
from a failure to make a proper distinction. 
In Granthnm v. Hawley, Hob. 132, it was 
held that a grant of that which the grantor 
has potentially, thougli not actually, is good, 
as a grant by the lessee of all the corn that 
shall be gi'owing on the land at the end of 
the term. It was there said: "Though the 
lessor had it [the corn] not actually in him, 
nor certain, yet he had it potentially, for 
the land is the mother and root of all fniits. 
Therefore, he that hath it may grant all 
fruits that may arise upon it after, and the 
property shall pass as soon as the fruits 
are extant. A person may gi'ant all the 
tithe wool that he shall have in such a year, 
yet perhaps he shall have none; but a man 
cannot grant all the wool that shall grow 
upon his sheep that he shall buy hereafter, 
for there he hath it neither actually nor 
potentially." Powell, in his Treatise on Con- 
tracts, says: "Although it be uncertain 
whether the thing granted will ever exist, 
and it consequently cannot be actually in the 
grantor, or certain, yet it is in him potential- 
ly, as being a thing accessory to something 
which he actually has in him, for such po- 
tential property may be the subject of a con- 
tract executed, as a grant, or the like. 
* • * So a tenant for life may sell the 
profits of his lands for three or four years to 
come, and yet the profits are not then in 
esse." It is held that a lease of land, reserv- 
ing rent, and which provides that all the 
crops raised on the land during the term are 
to be the property of the lessor until the 
rent is paid. Is valid, and will entitle the 
lessor to hold such crops against the credit- 
ors of the lessee. Smith v. Atkins, 18 Vt. 



461. Justice Redfield, in delivering the opin- 
ion, said: "It is, without doubt, true that 
the sale of a thing not in existence is, upon 
general principles, inoperative, being merely 
executory; that Is, it confers no title in the 
thing bai'gained. But when the thing there- 
after to be produced is the produce of land, 
or other thing, the owner of the principal 
thing may retain the general property of 
the thing produced, unless there be fraud 
in the contract, and it be entered into mere- 
ly to defeat creditors." In Jones v. Web- 
ster, 48 Ala. 112, it is said: "If the mort- 
gagors had undertaken to convey the future 
crops they might malte, without possessing 
any land upon which to make them, and 
especially without the contemplation of the 
immediate acquisition of some, then, cer- 
tainly, their conveyance would be without 
operation. In this case they had the land, 
and the crops conveyed were to be grown 
upon it during their possessory interest. 
The crops were an accretion or addition to 
the land which might very reasonably be 
expected to be made. Tliey were therefore 
proper subjects of mortgage." In McCaffrey 
V. Woodin, 65 N. Y. 464, it is said: "It is 
well settled that a gi'ant of the future prod- 
uce of land actually in possession of the 
grantor at the time of the grant passes an 
interest in such future crop as soon as it 
comes into existence." It was held in An- 
drew V. Newcomb, 32 N. Y. 417,— Chief Jus- 
tice Denio rendering the opinion,— that crops 
to be raised by the owner of the land are 
an exception to the general rule that the 
"title to property not in existence cannot be 
affected so as to vest the title when it comes 
into existence," and that "the owner of 
land may lawfully contract for its cultiva- 
tion, and may provide in whom the owner- 
ship of the product shall vest." In Wat- 
kins V. Wyatt, 9 Baxt. 2.'50, Wyatt agi-eed 
to furnish one McCain with supplies on con- 
dition that aicCain, who was a farmer, shotiid 
execute to him a mortgage of his cotton 
crop for the then current year as security 
for the supplies so furnished "to enable him 
(McCain) to make said crop." The crop was 
not then sown. This case cites many of the 
above authorities, and others. It recognizes 
that there is a seeming conflict in the ad- 
judged cases upon the subject, but sustains 
the validity of the mortgage. It is there 
said: "The right in the proprietor of the 
soil to plant, cultivate, and gather his crops, 
to the exclusion of aU others, is an absolute 
legal right, and an incorporeal property, 
and incorporeal property is as well the sul> 
ject of valid sale and mortgage as any other 
kind of property. The mortgagor, in this 
case, was the proprietor of the land on 
which he proposed to raise the crop in con- 
troversy. The crop had a potential exist- 
ence, because it was to be the natural prod- 
uct and expected increase of the land then 
owned and occupied by him." The like con- 
tract was sustained In Butt v. EUett, 19 
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Wall. 544. This doctrine is also sustained 
by tlie following authorities: Arques v. Was- 
son, 51 Cal. 620; Conderman v. Smith, 41 
Barb. 404; Van Hoozer v. Cory, 34 Barb. 10; 
Senter v. MitcheU, 16 Fed. Rep. 206. In 
Robbins v. McKnight, 5 N. J. Eq G42, the 
contract was in all essential features identi- 
cal with the one here involved, and it was 
sustained by the court. In the present case 
the trees were in existence at the time of the 
contract, were ti-ansferred to and became 
the property of Schultz, the vendee, subject 
to a share of the crops for the years speci- 
fied; the contract was executed by the plain- 
tiffs, and operated to the great benefit of 
Schultz and his grantee, the defendant. This 
contract is one that the law ought to delight 
in sustaining. If it cannot be sustained, 
then no executed contract can be, where a 
party furnishes seed, and puts in tlie crop 
upon shares. The same reason that would 
defeat the right to recovery for the crop 
of poaches in this case would defeat the 
right to recover a crop of corn, wheat, or 
other gi'ain, or strawberries and other fruits 



of lilie character. The defendant purchased 
with notice, and the purchase price was re- 
duced on account of the plaintiffs' rights in 
the crop. We thinli ithat under the auiihori- 
ties above cited, as well as in reason and 
justice, plaintifCs and Schultz became ten- 
ants in common of the peaches for the years 
which they should select, and that defend- 
ant, having purchased with notice, stood in 
the same relation to plaintiffs that did his 
grantor. Defendant's counsel cite Bates v. 
Smith, 83 Mich. 347, 47 N. W. Rep. 249, and 
insist that it controls this case in tlieir 
favor. The language of that case is broad, 
and, if strictly followed, would seem to in- 
clude the present one; but we thinli the 
authorities above cited malse a clear disfinc- 
tion between the natural products of the 
soil, wool from sheep, milk from cows, and 
the lilie, from the case that was then under 
consideration, and we are disposed to fol- 
low them. The language of that case must 
be construed in connection with its facts. 
Judgment affirmed. The other justices con- 
curred. 
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SENTER et al. v. MITCHELL. 

(IG Fed. 206.) 

Circuit Court, E. D. Arkansas. April Term, 
1883. 

Smoote & McHae and U. M. & G. B. Rose, 
for plaintiffs. W. G. Whipple, for defend- 
ant. 

CALDWELL, J. On the 15th day of No- 
vember, 1881, the defendant, Austin Mitchell, 
was indebted to Milner & Collins in the sum 
of $1,767.69, evidenced by a negotiable prom- 
issory note of that date, and, to secure pay- 
ment of the same executed a mortgage on that 
day on certain real estate and "30 bales of 
good lint cotton, the first picking of our crop 
of 1882, to average 4.50 pounds each, to be de- 
livered in Prescott, Nevada county. Arkansas, 
on or before the 1st day of November, 1882." 

On thel9th of December, 1881, Milner & 
Collins indorsed the note, and transferred the 
mortgage to the plaintiffs. The defendant did 
not deliver the cotton at the time and place 
appointed in the mortgage, and asked and ob- 
tained an extensioj of time for that pin-pose. 
He failed a second and third time to deliver 
the cotton as he had promised and agreed to 
do. Each time he gave some plausible ex- 
cuse for his default, and continued thus to be- 
guile the plaintiffs until he had gathered, 
baled, and sold his whole cotton crop. Dur- 
ing this time he also sold all his other property 
of any value liable to seizure for debt, except 
the real estate embraced in the mortgage. 
After selling the cotton covered by the plain- 
tiffs' mortgage, he admitted he had the pro- 
ceeds, amounting to $800, but declined to pay 
the same, or any part of it, to the plaintiff's 
unless they would release the mortgage on the 
real estate. No part of the plaintiffs' debt 
has been paid, the real estate mentioned in the 
mortgage is worth less than half the plaintiffs' 
debt, and the defendant is now insolvent. 
The plaintiffs sued out an attachment, which 
the defendant traversed. 

The defendant's conduct Is attempted to be 
Justified on two grounds: (1) That the mort- 
gage on the cotton was void for uncertainty in 
the description; and (2) that the note and 
mortgage were procured from him by fraud, 
and are without consideration. 

Under the act of February 11, 1875, a mort- 
gage on crops to be grown is valid, and the 
lien attaches when the crop is produced. If 
it be conceded that the description of the cot- 
ton in the mortgage is too uncertain to bind 
third parties, it wa£. undoubtedly good be- 
tween the mortgagor and mortgagee. Mc- 
Clure V. McDearm-.n, 26 Ark. 66; Person v. 
Wright, 35 Ark. 169. But the description 
would seem to be sufficient for all purposes. 
"That hath certainty enough which may be 
made certain." The description is "30 bales 
of good lint cotton, the first picking of our 
crop of 1882, to average 450 pounds each." 



There is no difBeulty here in identifying the 
particular bales covered by the mortgage; 
they are the first 30 picked and baled of the 
mortgagor's crop of 1882. These bales were 
capable of identification by the fact that they 
were the first baled of the crop of that year; 
and the lien of the mortgage fastened upon 
them as soon as the process of baling was 
completed. Robinson v. JIaudlin, 11 Ala. 977; 
Stearns v. Gaffiord, 56 Ala. 514. In the last 
case cited the court say: 

"In the case of Robinson v. Maudlin, 11 Ala. 
977, the grantor, who was a planter, was in- 
debted to his commission merchants, and, to 
secure them, conveyed to a trustee by tnist 
deed '50,000 pouuds of the first picking of the 
crpp of 1842, then growing on his plantation, 
to be neatly ginned and packed in bales, ready 
for market; and upon the failvu'e of the plant- 
er to pay the note at maturity, the trustee 
was authorized to take said 50,000 pounds of 
cotton and ship the same to the commission 
merchants, to be sold for the payment of the 
note,' etc. The question was whether the 
trust deed conveyed the title of the cotton, so 
as to place it beyond the lien of an execution. 
It was decided that it did; the court holding 
that the terms 'first cotton which may be 
gathered,' means of the early, in contradis- 
tinction to the ^ate, gathering; and, therefore, 
when 91 bales of the early gathering were 
ginned and baled, the I'en attached, although 
there was then in the crude state a quantity 
of cotton, not separated from the seed, gath- 
ered earlier in the season than that which 
composed the 91 bales. The proof in this 
case tends to show that the cotton in contro- 
versy may justly be classed as 'of the first 
cotton that may be gathered,' under the rul- 
ing in the case from which we have quoted." 

On this question the case of Person v. 
Wright, supra, is not in point. In that case 
the description was an interest in the mort- 
gagor's crop "to the extent of one 500-pound 
bale." No clue was given by which the bale 
could be identified and the court properly 
held that "until separation or designation of 
the particular property, no action of replevin 
could be maintained." 

The defendant has failed utterly to show 
fraud or want of consideration. The evidence 
establishes, beyond controversy, that the note 
and mortgage were given for a full and valu- 
able consideration. Upon the proofs it is clear 
that the defendant disposed of his property, 
the cotton particularly to hinder and delay 
the plaintiffs in tne collection of their debt. 
The defendant does not feel that he was 
guiltj' of any moral fraud. He justifies his 
act to his own conscience upon grounds which 
the court finds either had no existence in fact, 
or constitute no legal justification. Whatever 
his motive may have been, it is clear he in- 
tended, by the disposition he made of his 
property, to hinder and delay his creditors in 
the collection of their debt. This finding sup- 
ports the attachment. 
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The defendant has been summoned and ex- 
amined under section 415 of Gantt's Digest. 
That section reads as follows: 

"Sec. 415. When it appears by the affida- 
vit of the plaintiff, or by the return of an 
officer to an order of attachment, that no 
property is known to the plaintiff or the offi- 
cer on which the order of attachment can be 
executed, or not enough to satisfy the plain- 
tiff's claim, the defendant may be required 
by the court to attend before it, and give in- 
formation on oath respecting his property; 
and where it also appears by the affidavit of 
the plaintiff that some person other than the 
defendant has in his possession property of 
the defendant, or evidences of debt, such per. 
son may also be required by the court to at- 
tend before it, and give information on oath 
respecting the same." 

He admits that he has in his possession 
and control the proceeds of the sale of the 30 
bales of cotton, amounting to $800. The 
plaintiffs have filed a motion for a rule on 
the defendant to pay this money to the mar- 
shal or into the registry of the court. This 
motion is resisted on the ground that the 
court has no power or jurisdiction to make 
such an order. 

It is vain for the statute to provide that 
the defendant may be required to attend be- 
fore the court, "and give information on oath 
respecting his property," if after giving such 
information the court is powerless to act 
upon it, and require the defendant to do what 
is plainly and obviously his legal duty. The 
authority to compel the discovery necessari- 
ly implies the power to render the discovery 
effectual. It is a settled canon of construc- 
tion that what is ImiJlied in a statute is as 
much a part of it as what is expressed. 

Suppose a defendant to answer that he has 
10 liorses concealed within the jurisdiction 
of the court, and refuses to give informa- 
tion which will enable an officer to find them. 
May he not be committed until he does do 
so? Unless the court has this power, tne 
statute is nugatory. Jloney is property, and 
in proceedings under this section there is no 
distinction between It and other kinds of 
property. The popular notion that a debtor 
can put his money in his pocket and admit 
that it is there and continue to defy his 
creditors, is not the law in this state. In 
cases of attachment he can be reached by 
proceedings under section 415, and after 
judgment he can be reached by proceedings 
had under sections 2713-2717. Where the 
discovery is made after judgment, section 
2717 provides that— 

"The court shall enforce the surrender of 
the money or security therefor, or of any 
other property of the defendant in tlie exe- 
cution which may be discovered in the ac- 
tion, and for this purpose may commit to 
jail any defendant or garnishee failing or re- 
fusing to make such surrender, until it shall 
be done, or the court is satisfied that it Is out 
of his power to do so." 



The court possesses the like powers when 
the discovery is made by an examination had 
under section 415. The proceedings in both 
instances are analogous to the recognized 
practice in chancery cases and in bank- 
ruptcy. 

The sacredness of the defendant's person 
is not violated, nor is lie Imprisoned for debt. 
He is simply required to do that which, up- 
on his own admission under oath, It is his 
legal duty to do, and which he admits it Is in 
his power to do. When committed for re- 
fusing to obey such an order, it is in no sense 
a commitment for debt. It is a commitment 
as a punishment for contempt in refusing to 
obey a valid order of the court. The juris- 
diction to commit for such cause is inherent 
in every court, whether of law or equity. 
To say that a defendant in an attachment, 
who admits on his examination on oath that 
he has in his possession and conti'ol money 
or other property liable to seizurp to satisfy 
the writ, cannot be required to place such 
means within the grasp of the law, or that 
obedience to such an order may not be en- 
forced by the usual methods by which courts 
enforce obedience to their lawful commands, 
is to grant an immunity to dishonest debtors, 
as shocking to our sense of justice as was 
the imprisonment of honest men for not pay- 
ing debts which they had no means to pay. 

Imprisonment for debt is abolished, but the 
laws authorizing the seizure of the debtor's 
property and its application to the payment 
of his debts remain, as do the old as well 
as the new remedies given to creditors to 
discover property for this purpose. The ex- 
amination of the defendant in attachment is 
to effectuate this object, and for no other pur- 
pose. But the constitution of tliis state does 
not exempt from imprisonment for debt "in 
cases of fraud." Article 2, § IG, Const. It 
would be difficult to imagine a clearer case 
of fraud than for a debtor to admit under 
oath that he had money and property to pay 
his debts, and at the same time refuse to sur- 
render it for that purpose. 

Suitors in this court are entitled to have 
enforced in their favor all the remedies sup- 
plementary to and in aid of writs of aftach- 
ment and execution authorized by the state 
law. and the proceedings for that purpose 
may be at law or in equity, according as the 
state statute provides. 

The case of Ex parte Boyd, 10.5 U. S. &47, 
arose under an analogous statute in the static 
of New York. In that case, Boyd, against 
whom an execution had been issued, was or- 
dered to submit to an examination before a 
commissioner of the court concerning his 
property. He refused to take an oath to tes- 
tify under said order, whereupon he was at- 
tached and committed for contempt by the 
circuit court. He thereupon tiled in the su- 
preme court of the United States a petition 
for a writ of habeas corpus, which, upon a 
very full consideration of the case, was de- 
nied. 
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The following extract from the opinion 
shows that the examination of a debtor with 
the view to the discovery of assets is not a 
novel or unusual, nor necessarily an equita- 
l)le, proceeding: 

"There is certainly nothing in the nature 
of an examination of a judgment debtor, up- 
on the question as to his title to and posses- 
sion of property applicable to the payment 
of a judgment against him, and of the fact 
and particulars of any disposition he may 
have made of it, which would render it in- 
appropriate as a proceeding at law, under 
the orders of the court, where the record of 
the judgment remains, and from which the 
execution issues. Such examinations are fa 
miliar features of every system of insolvent 
and bankrupt laws, the administration of 
which belongs to special tribunals, and forms 
no necessary part of the jurisdiction in equi- 



ty. It is a mere matter of procedure, not 
involving the substance of any equitable 
right, and may be located by legislative au- 
thority to meet the requirements of judicial 
convenience, \^'hatever logical or historical 
distinctions separate the jurisdictions of eq- 
uity and law, and with whatever effect these 
distinctions may be supposed to be recog- 
nized in the constitution, we are not of opm^ 
ion that the proceeding in question partakes 
so exclusively of the nature of either xnat it 
may not be authorized, indifferently, as an 
instrument of justice in the hands of courts 
of whatever description." 

An order will be entered requiring the de- 
fendant to pay into the registry of the court, 
within 10 days after service of the order, the 
S800 cash which he admits he has in his pos- 
session and control, to abide the further or- 
der of the court in the premisea. 
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HULL T. HULL. 

(48 Conn. 250.) 

Supreme Court of Connecticut. June Term, 
1880. 

W. K. Townsend and J. H. Whiting, in sup- 
port of the motions. II. B. Munson, contra. 

Looms, J. The controversy in this case 
has reference to the ownership of six colts, 
the progeny of two brood mares, which the 
plaintiff, some ten years prior to this suit, pur- 
chased in Boston of the Rev. William H. H. 
Murray. The contract of sale provided that 
the plaintiff might take the mares to Murray's 
farm, in this state, of which she was and had 
been for several years the superintendent, and 
there keep them as breeding mares; and all 
the colts thereafter foaled from them, though 
sired by Murray's stallions, were to be the ex- 
elusive property of the plaintiff. No attempt 
has been made by Murray's creditors or his 
trustee to deprive the plaintiff of the mares so 
purchased, and they are now in her undisturb- 
ed possession; but the colts, while on Murray's 
farm, on the 1st of August, 1879, were at- 
tached by one of his creditors, who subse- 
quently released the property to the defend- 
ant as trustee in insolvency, who had the prop- 
erty in his possession at the time the plaintiff 
brought her writ of replevin. The sole ground 
upon which the defendant claims to hold these 
colts is that there was such a retention of pos- 
session by Murray after the sale as to render 
the transaction coustioictively fraudulent as 
against creditors. 

The court below overruled this claim, and in 
so doing we think committed no error. The 
doctrine as to retention of possession after a 
sale has no application to the facts of this 
case. A vendor cannot retain after a sale 
what does not then exist, nor that which is 
already In the possession of the vendee. This 
proposition would seem to be self-sustaining. 
If, however, it needs confirmation, the authori- 
ties in this state and elsewhere abundantly 
supply it. Lucas v. Birdsey, 41 Conn. 357; 
Capron v. Porter, 43 Conn. 389; Spring v. 
Ohipman, 6 Vt. 662. In Bellows v. Wells, 30 
Vt. 599, it was held that a lessee might con- 
vey to his lessor all the crops which might 
be grown on the leased land during the term, 
and no delivery of the crops after they were 
harvested was necessary even as against at- 
taching creditors, and that the doctrine as to 
retention of possession after the sale did not 
apply to property which at the time of the 
sale was not subject to attachment and had 
no real existence as property at all. 

The case at bar is within the principle of 
the above authorities, for it is very clear that 
the title to the property in question when it 
first came into existence was in the plaintiff. 
In reaching this conclusion it is not necessary 
to hold that the mares became the absolute 
property of the plaintiff imder Massachusetts 
law without a more substantial and visible 



change of possession, or that under our law, 
the title to the mares being in the plaintiff 
clearly as between the parties, the rule import- 
ed from the civil law, partus sequitm' ven- 
trem, applies. We waive the consideration of 
these questions. It will suffice that, by the 
express terms of the contract, the plaintiff was 
to have as her own all the colts that might he 
bom from these mares. That the law will 
sanction such a contract is very clear. It is 
true, as remarked in Perkins, Conv. tit. 
"Grant," § 65, that "it is a common learning 
in the law that a man cannot grant or charge 
that which he has not"; yet it is equally well 
settled that a future possibility arising out of, 
or dependent upon, some present right, prop- 
erty or interest, may be the subject of a valid 
present sale. The distinction is illustrated in 
Hobart, 132, as follows: "The grant of all 
the tithe wool of a certain year is good in its 
creation, though it may happen that there be 
no tithe wool in that year; but the grant of 
the wool which shall grow upon such sheep 
as the grantor may afterwards purchase, is 
void." It is well settled that a valid sale may 
be made of the wine a vineyard is expected to 
produce, the grain that a field is expected to 
grow, the milk that a coW may yield, or the 
future young born of an animal. 1 Pars. Cont. 
(5th Ed.) p. .523, note k, and cases there cited; 
Hill. Sales, § 18; Story, Sales, § 186. In Fon- 
ville V. Casey, 1 Murph. (N. C.) 389, it was 
held that an agreement for a valuable consid- 
eration to deliver to the plaintiff the first fe- 
male colt which a certain mare owned by the 
defendant might produce, vests a property in 
the colt in the plaintiff, upon the principle 
that there may be a valid sale where the title 
is not actually in the grantor, if it is in him 
potentially, as being a thing accessory to some- 
thing which he actually has. And in McCarty 
V. Blevins, 5 Yerg. 195, it was held that where 
A. agrees with B. that the foal of A.'s mare 
shall belong to C, a good title vests in the 
latter when parturition from the mother takes 
place, though A. immediately after the colt 
was born sold and delivered It to D. 

Before resting the discussion as to the plain- 
tiff's title, we ought perhaps briefly to allude 
to a claim made by the defendant, both in 
the court below and in this court, to the ef- 
fect that if the plaintiff's title be conceded 
she is estopped from asserting her claim. This 
doctrine of estoiopel, as all triers must have 
observed, is often strangely misapplied. And 
it Is surely so in this instance. The case fails 
to show any act or omission on the part of the 
plaintiff inconsistent with the claims she now 
makes, or that the creditors of Murray or the 
defendant as representing them were ever mis- 
led to their injury by any act or negligence on 
her part. Ou the contrary the estoppel is as- 
serted in the face of the explicit finding, that 
"as soon as the plaintiff became awai'e of the 
attachment of her horses she forbade the of- 
ficer taking the same, and demanded their im- 
mediate return to her." The only fact which 
is suggested as furnishing the basis for the 
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alleged estoppel is that from tlie 1st of Au- 
gust, 1879, to the 12th of January next follow- 
ing, "no attempt was made by the plaintiff 
to maintain her title by suit, although she was 
living during the time at Guilford, where said 
colts were." But who ever heard of an estop- 
pel in an action at law predicated solely on 
neglect to bring a suit for the period of five 
months? To recognize such a thing for any 
period short of the statute of limitations would 
practically modify the statute and create a 
new limitation. Furthermore, in what respect 
have the defendant and those he represents 
been misled to their injury by this fact? The 
plaintiff never induced the taking or with- 
holding of her property. And can a tort feas- 
or or the wrongful possessor of another's prop- 
erty object to tlie delay in suing him for his 
wrong, and claim, as in this case, an estoppel 
on the ground that his wrongful possession 
proved a very expensive one to him, amount- 
ing even to more than the value of the prop- 



erty? He might have stopped the expense at 
any time by simply giving to the plaintifC 
what belonged to her. 

The single question of evidence which the 
record presents we do not deem it necessary 
particularly to discuss. It will suffice to re- 
mark that if the defendant's testimony was ad- 
missible to show that Mun'ay, after the sale 
to the plaintiff (and, so far as appears, in her 
absence), claimed to own the mares and colts, 
it was a complete and satisfactory reply for 
the plaintiff in rebuttal to show that JMiu-ray's 
own entries (.presumably a part of the res ges- 
tae) in the appropriate books kept by him, 
showed the fact to be otherwise, and in ac- 
cordance with the plaintiff's claims. At any 
rate it is very clear that no injustice was done 
by this ruling to furnish any ground for a 
new trial. There was no error in the judg- 
ment complained of, and a new trial is not 
advised. In this opinion the other judges con- 
curred. 
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SANBORN V. SHIPHERD. 

(GO N. W. 1089, 59 Minn. 144.) 

Supreme Court of Minnesota. Nov. 16, 1894. 

Appeal from municipal court of Minneapo- 
lis; Andrew Holt, Judge. 

Action by Colby B. Sanborn against Ed- 
ward L. Shiplierd to recover possession of 
certain personal property. Prom a judg- 
ment for plalntifC, defendant appeals. Re- 
versed. 

W. H. Adams, for appellant. George S. 
Urimes, for respondent. 

MITCHELL, J. This was an action to 
recover the possession of certain personal 
property alleged to have been wrongfully 
detained by defendant. The undisputed ev- 
idence is that the parties entered into a con- 
tract for the sale of the property by defend- 
ant to plaintiff for $200, of which the plain- 
tiff paid $2.50 at the date of the contract, 
and was to pay the balance of $197.50 on 
the evening of the same day; that upon the 
return of plaintiff he demanded the deliv* 
ery of the property without paying the $197.- 
50, on the ground that in the meantime he 
had been garnished. The defendant offered 
to deliver the property on payment of the 
$197.50, but refused to do so without it; 
hence this action. The $197.50 never has 
been paid or tendered. Nothing was said in 
the contract of sale as to its being on cred- 



it, and there was nothing from which a 
credit could be implied. There may, per- 
haps, be some conflict of evidence as to 
whether defendant was himself the owner or 
merely the agent of the owner of the proper- 
ty, having charge of it with authority to sell; 
but which he was Is wholly immaterial in 
this case. How, on this state of facts, it 
could be found that plaintiff was entitled to 
the possession of the property we are whol- 
ly at a loss to conceive. There being no 
agreement of the parties to the contrary, the 
law presumes the sale to have been for cash; 
and, upon a sale for cash, payment of the 
purchase money and the delivery of the 
property are concurrent and mutually de- 
pendent acts. Neither party is bound to 
perform without contemporaneous perform- 
ance by the other. The payment of the pur- 
chase money was a condition precedent to 
plaintiff's right of possession. The fact that 
some third party had attempted to garnish 
the purchase money in the hands of the 
plaintiff could not alter the contract of the 
parties. We do not mean to be understood 
as intimating that, in the case of an execu- 
tory contract for the sale of personal prop- 
erty, replevin will lie where the purchasa 
money has been tendered, but refused. But 
in this case there was not even a tender. 
Judgment reversed and new trial ordered. 

GILFILLAN, 0. J., absent on account of 
sickness; took no part. 
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KOUNTZ V. KIRKPATRICK et al. 

(72 Pa. St. 376.) 

Supreme Court of Pennsylvania. Jan. 6, 1873. 

Assumpsit by Joseph Kirkpatrlck and James 
Lyons, trading as Kirkpatrick & Lyons, to the 
use of Frederick Fisher and others, trading 
as Fisher Bros., against William J. Kountz, 
for failure to deliver a cei-tain quantity of 
crude petroleum, when called upon to do so 
December 31, 1869, in compliance with his con- 
tract previously made. Judgment for plain- 
tiffs, and defendant brings error. Reversed. 

Before THOMPSON, C. J., and READ, AG- 
NEW, SHARSWOOD, and WILLIAMS, J. 

S. H. Geyer and G. Shiras, Jr., for plaintiff 
in error. M. W. Acheson, for defendants In 
error. 

AGNEW, J. The second, third, fifth, sixth, 
seventh, eighth, eleventh, twelfth, thirteenth, 
fourteentH, fifteenth and sixteenth errors are 
not well assigned, for all the answers of the 
court to the points were omitted. When a 
court simply refuses a point, the error Is well 
assigned by reciting the point, and stating 
that it was refused. But when the judge an- 
swers specially, in order to introduce a quali- 
fication he deems necessary to make his in- 
struction correct, the answer must be recited 
as well as the point. We shall not decline 
considering, however, all the important ques- 
tions; and in order to discuss them, we may 
state succinctly the nature of the case. On 
the 7th of June, 1869, Kountz sold to Kirk- 
patrick & Lyons, two thousand barrels of crude 
petroleum, to be delivered at his option, at 
any time from the date, until the 31st of De- 
cember, 1869, for cash on delivery, at thirteen 
and a half cents a gallon. On tne 24th of 
June, 1869, Kirkpatrick & Lyons assigned 
this contract to Fisher & Brothers. Kountz 
failed to deliver the oil. He defends on the 
ground that Kirkpatrick & Lyons, and others 
holding like contracts for delivery of oil, en- 
tered into a combination to raise the price, by 
buying up large quantities of oil, and balding 
It till the expiration of the year 1869, and 
thus to compel the sellers of oil on option con- 
ti-acts, to pay a heavy difference for non-deliv- 
ery. Fisher & Brothers, the assignees of 
Kountz's contract, were not in the combina- 
tion, and the principal questions are whether 
they are affected by the acts of Kirkpatrick & 
Iiyons, subsequent to the assignment; wheth- 
er notice of the assignment to Kountz was 
necessary to protect them, and what is the 
true measure of damages. The court below 
held that Fisher & Brothers, as assignees of 
the contract, were not affected by the acts of 
Kirkpatrick & Lyons, as members of the com- 
bination in the following October and subse- 
quently, and that notice in this case was not 
essential to the protection of Kountz. 

The common-law rule as to the assignabil- 
ity of choses in action no longer prevails, but 
in equity the assignee is looked upon as the 
true owner of the chose. He may set off the 
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demand as his own: Morgan v. Bank, 8 Serg. 
& R. 73; Ramsey's Appeal, 2 Watts, 228. 
The assignee takes the chose subject to the . 
existing equities between the original parties 
before assignment, and also to payment and 
other defences to the Instrument itself, after 
the assignment and before notice of it; but he 
cannot be affected by collateral transactions, 
secret trusts, or acts unconnected with the 
subject of the contract: Davis v. Barr, 9 Serg. 
& R. 137; Beckley v. Eckert, 3 Pa. St. 292; 
Mott v. Clark, 9 Pa. St. 399; Taylor v. Gitt, 
10 Pa. St. 428; Bank v. Balliet, 8 Watts & S. 
318; Corser v. Craig, 1 Wash. C. C. 424, Fed. 
Gas. No. 3,255; 1 Pars. Cont. 193, 196; 2 
Story, Cont. § 396, note. 

The act of Kirkpatrick & Lyons, complained 
of as members of an unlawful combination to 
raise the price of oil, was long subsequent to 
their assignment of Kountz's contract, and 
was a mere tort. The contract was affected 
only by its results as an independent act. It 
does not seem just, therefore, to visit this ef- 
fect uijon Fisher & Brothers, the antecedent 
assignees. The act is wholly collateral to the 
ownership of the chose Itself, and there is 
nothing to link it to the chose, so as to bind 
the assignors and assignees together. After 
the assignment, there being no guaranty, the 
assignors had no interest in the performance 
of this particular contract, and no ' motive, 
therefore, arising out of it to raise the price 
on Kountz. The acts of Kirkpatrick & Ly- 
ons seem, therefore, to have no greater or other 
bearing on this contract than the acts of any 
other members of the combination, who were 
strangers to the contract. 

In regard to notice of the assignment to 
Kountz, it is argued, that having had no notice 
of it, if he knew of the conspiracy to raise the 
price of oil, and thus to affect his contract, 
and that Kirkpatrick & Lyons were parties to 
it, he might have relied on mat fact as a de- 
fence, and refused to deliver the oil, and claim- 
ed on the trial a verdict for merely nominal 
damages for his breach of his contract. Pos- 
sibly in such a special case, want of notice 
might have constituted an equity, but the an- 
swer to this case is, that no such point was 
made in the court below, and there does not 
seem to be any evidence that Kountz knew 
of the conspiracy, and Kirkpatrick & Lyons' s 
privity, and relying on these facts, desisted 
from purchasing oil to fulfil his contract with 
them. As the case stood before the court be- 
low, we discover no error in the answers of 
the learned judge on this part of it. 

The next question Is upon the proper meas- 
ure of damages. In the sale of chattels, the 
general rule is, that the measure is the differ- 
ence between the contract price and the mar- 
ket value of the article at the time and place 
of delivery under the contract. It Is unneces- 
sary to cite authority for this well established 
rule, but as this case raises a novel and ex- 
traordinary question between the true market 
value of the article, and a stimulated market 
price, created by artificial and fraudulent prac- 
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tices, it is necessary to fix the true meaning 
of the rule itself, before we can approach the 
real question. Ordinarily, when an article of 
sale is in the market, and has a market value, 
there is no difference between its value and 
the market price, and the law adopts the lat- 
ter as the proper evidence of the value. This 
is not, however, because value and price are 
really oonvertible terms, but only because they 
are ordinarily so in a fair market. The pri- 
mary meaning of "value" is worth, and this 
worth is made up of the useful or estimable 
qualities of the thing: See Webster's and 
Worcester's Dictionaries. "Price," on the 
other hand, is the sum in money or other 
equivalent set upon an article by a seller, 
which he demands for it: Id. Value and 
price are, therefore, not synonymes, or the 
necessary equivalents of each other, though 
commonly, market value and market price are 
legal equivalents. When we examine the au- 
thorities, we find also that the most accurate 
vniters use the phrase market value, not mar- 
ket price. Mr. Sedgwick, in his standard work 
on the Measure of Damages (ith Ed. p. 260) 
says: "Where contracts tor the value of chat- 
tels are broken by the vendors failing to de- 
liver property according to the terms of the 
bargain, it seems to be well settled, as a gen- 
eral rule, both in England and the United 
States, that the measure of damages is the dif- 
ference between the contract price and the 
market value of the article at the time it 
should be delivered upon the ground; that this 
Is the plaintiff's real loss, and that with this 
sum, he can go into the market and supply 
himself with the same article from another 
vendor." Judge Rogers uses the same term 
in Smethurst v. Woolston, 5 Watts & S. 109: 
"The value of the article at or about the time 
it is to be delivered, is the measure of dam- 
ages in a suit by the vendee against the ven- 
dor for a breach of the contract." So said C. 
J. Tilghman, in Girard v. Taggart, 5 Serg. & 
R. 32. Judge Sergeant, also, in O'Couner v. 
Forster, 10 Watts, 422, and in Mott v. Dan- 
forth, 6 Watts, 308. But as even accurate 
writers do not always use words in a precise 
sense, it would be unsatisfactory to rely on 
the common use of a word only, in making a 
nice distinction between terms. It is there- 
fore proper to inquire into the true legal idea 
of damages in order to determine the proper 
definition of the term value. Except in those 
cases where oppression, fraud, malice or neg- 
ligence enter into the question, "the declared 
object (says Mr. Sedgwick, in his work on 
Damages) is to give compensation to the party 
injured for the actual loss sustained." (4th 
Ed.) pages 28, 29; also, pages 36, 37. Among 
the many authorities he gives, he quotes the 
language of C. J. Shlppen, in Bussy v. Donald- 
son, 4 Dall. 206. "As to the assessment of 
damages (said he), it is a rational and legal 
principle, that the compensation should be 
equivalent to the injury." "The rule," said 
C. J. Gibson, "is to give actual compensation, 
by graduating the amount of the damages ex- 



actly to the extent of the loss." "The meas- 
ure is the actual, not the speculative loss:" 
Forsyth v. Palmer, 14 Pa. St. 97. Thus, com- 
pensation being the ti'ue purpose of the law, 
it is obvious that the means employed, in other 
words, the evidence to ascertain compensation, 
must be such as tnily reaches this end. 

It is equally obvious, when we consider its 
true nature, that as evidence, the market price 
of an article is only a means of arriving at 
compensation; it is not itself the value of 
the article, but is the evidence of value. The 
law adopts it, as a natural inference of fact, 
but not as a conclusive legal presumption. It 
stands as a criterion of value, because it is a 
common test of the ability to purchase the 
thing. But to assert that the price asked in 
the market for an article is the true and only 
test of value, is to abandon the proper object 
of damages, viz., compensation, in all those 
cases where the market evidently does not af- 
ford the true measure of value. This thought 
is well expressed by Lewis, C. J., in Bank v. 
Reese, 26 Pa. St. 146. "The paramount rale 
in assessing damages (he says), is that every 
person unjustly deprived of his rights, should 
at least be fully compensated for the injury he 
sustained. Where articles have a determinate 
value and an unlimited production, the gen- 
eral rule is to give their value at the time the 
owner was deprived of them, with interest to 
the time of verdict. This rule has been adopt- 
ed because of its convenience, and because it 
in general answers the object of the law, 
which is to compensate for the injury. In 
relation to such articles, the supply usually 
keeps pace with the demand, and the fluctua- 
tions in the value are so inconsiderable as to 
justify the courts in disregarding them for 
the sake of convenience and uniformity. In 
these cases, the reason why the value at the 
time of conversion, with imerest, generally 
reaches the justice of the case, is that when 
the owner is deprived of the articles, he may 
IJurchase others at that price. But it is mani- 
fest that this would not remunerate him where 
the article could not be obtained elsewhere, or 
where from restrictions on its production, or 
other causes, its price is necessarily subject to 
considerable fluctuation." This shows that 
the market price is not an invariable standard, 
and that the converse of the case then before 
Judge Lewis is equally true— that Is to say-- 
when the market price is unnaturally inflated 
by unlawful and fraudulent practices, it can- 
not be the true means of ascertaining what is 
just compensation. It is as unjust to the 
seller to give the purchaser more than just 
compensation, as it is to the purchaser to give 
him less. Right upon this point, we have the 
language of this court in the case ot a refusal 
by a purchaser to accept: Andrews v. Hoo- 
ver, 8 Watts, 240. It is said: "The jury is 
bound by a measure of damages where there 
is one, but not always by a particular means 
for its ascertainment. Now the measure in a 
case like the present, is the difference between 
the price conti-acted to be paid and the value 
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of the thing when it ought to have been ac- 
cepted; and though a resale Is a convenient 
and often satisfactoiy means, it does not fol- 
low that it is, nor was it said in Girard v. 
Taggart, to be the only one. On the con- 
trary, the propriety of the direction there that 
the jury were not bound by it, if they could 
find another more in accordance with the jus- 
tice of the case, seems to have been admitted; 
the very thing complained of here." Judge 
Strong took the same view In Trout v. Ken- 
nedy, 47 Pa. St. 393. That was the case of 
a trespasser, and the jury hai^ been told that 
the plaintiff was entitled to the just and full 
value of the property, and if at the time of 
the trespass the market was depressed, too 
much importance was not to be given to that 
fact. "If (says Judge Strong) at any particu- 
lar time, there be no market demand for an 
article, it is not of course on that account of 
no value. What a thing will bring in the 
market af a given time, is perhaps the meas- 
ure of its value then; but it is not the only 
one." These cases plainly teach that value 
and market price are not always convertible 
terms; and certainly there can be no dlfCer- 
ence in justice or law, in an unnatural de- 
pression and an unnatural exaltation in the 
market price — neither is the true and only 
measure of value. 

These general principles in the doctrine of 
damages and authorities, prove that an in- 
flated speculative market price, not the result 
of natural causes, but of artificial means to 
stimulate prices by unlawful combinations 
for the purposes of gain, cannot be a legiti- 
mate means of estimating just compensation. 
It gives to the purchaser more than he ought 
to have, and compels the seller to pay more 
than he ought to give, and it is therefore not 
a just criterion. There is a case in our own 
state, bearing strongly on this point: Blyden- 
burgh V. Welsh, Baldw. 331, Fed. Cas. No. 
1,588. Judge Baldwin had charged the jury in 
these words: "If you are satisfied from the 
evidence, that there was on that day a fixed 
price in the market, you must be governed by 
it; if the evidence is doubtful as to the price, 
and witnesses vary in their statements, you 
must adopt that which you think best accords 
with the proof in the case." In granting a 
new trial, Judge Hopkinson said: "It is the 
price— the market price— of the article that is 
to fm-nish the measure of damages. Now 
what is the price of a thing, particularly the 
market price 'I We consider it to be the value, 
the rate at which the thing is sold. To make 
a market, there must be buying and selling, 
purchase and sale. If the owner of an article 
holds it at a price which nobody will give for 
it, can that be said to be Its market value? 
Men sometimes put fantastical prices upon 
their property. For reasons personal and pe- 
culiar, they may rate it much above what 
any one would give for it. Is that the value? 
Further, the holders of an article, flour, for 
Instance, under a false rumor, which, it true, 
would augment its value, may suspend their 



sales or put a price upon it, not according to 
its value in the actual state of the market, but 
according to what in their opinion will be its 
market price or value, provided the rumor 
shall prove to be true. In such a case, it is 
clear, that the asking price is not the worth 
of the thing on the given day, but what it is 
supposed it will be worth at a future day, if 
the contingency shall happen which is to give 
it this additional value. To take such a price 
as the rule of damages, is to make the defend- 
ant pay what in truth never was the value 
of the article, and to give to the plaintift a 
profit by a breach of the contract, which he 
never would have made by its performance." 

The case of suspended sales upon a rumor 
tending to enhance the price, put by Judge 
Hojjkinson, bears no comparison to the case 
alleged here, where a combination is inten- 
tionally formed to buy up oil, hold it till the 
year is out, and thus force the market price 
up purposely to affect existing contracts, and 
compel the sellers to pay heavy damages tor 
nonfulfillment of their bargains. In the same 
case, Judge Hopkinson further said: "We 
did not intend that they (the jury) should go 
out of the limits of the market price, nor to 
take as that price whatever the holders of the 
coffee might choose to ask for it; substituting 
a fictitious, unreal value, which nobody would 
give, for that at which the article might be 
bought or sold." "In determining," says an 
eminent writer on contracts, "what is the 
market value of property .at any particular 
time, the jury may sometimes take a wide 
range; for this is not always ascertainable 
by precise facts, hut must sometimes rest on 
opinion; and it would seem that neither party 
ought to gain or lose by a mere fancy price, 
or an inflated and accidental value, suddenly 
put in force by some speculative movement, 
and as suddenly passing away. The question 
of damages by a market value is peculiarly 
one for a jury." 2 Pars. Cont. (Ed. 1857) p. 
482. In Smith v. Grifiith, 3 Hill, 337, 338, C. 
J. Nelson said: "I admit that a mere specula- 
tive price of the article, got up by the con- 
trivance of a few interested dealers, is not 
the true test. The law, in regulating the 
measure of damages, contemplates a range ot 
the entire market, and the average of prices, 
as thus found, running through a reasonable 
period of time. Neither a sudden and tran- 
sient inflation, nor a depression of prices, 
should control the question. These are often 
accidental, promoted by interested and ille- 
gitimate combinations, for temporary, special 
and selfish objects, independent of the ob- 
jects of lawful commerce; a forced and vio- 
lent perversion of the laws of trade, not with- 
in the contemplation of the regular dealer, 
and not deserving to be regarded as a proper 
basis upon which to determine the value, 
when the fact becomes material in the ad- 
ministration of justice." I may close these 
sayings of eminent jurists with the language 
of Chief Justice Gibson, upon stock-jobbing 
contracts (Wilson v. Davis, 5 Watts & S. 
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523). "To have stipulated," says he, "for a 
right to recruit on separate account, wouia 
have given to the agreement an appearance of 
trick, like those of stock-jobhing contracts, to 
deliver a given number of shares at a certain 
day, in which the seller's performance has 
been forestalled by vphat is called cornering; 
in other words, buying up all the floating 
shares in the market. These contracts, like 
other stock-jobbing transactions, in which par- 
ties deal upon honor, are seldom subjected to 
the test of Judicial experiment, but they 
would necessarily be declared fraudulent." 

Without adding more.l think it is conclusive- 
ly shown that what is called the market price, 
or the quotations of the articles for a given 
day, is not always the only evidence of actual 
value, but that the true value may be drawn 
from other sources, when it is shown that the 
price for the particular day had been unnat- 
urally inflated. It remains only to ascertain 
whether the defendant gave such evidence as 
to require the court to submit to the jury to 
ascertain and determine the fair market value 
of crude oil per gallon, on the 31st of Decem- 
ber, 1869, as demanded by the defendant in 
his fifteenth point. There was evidence from 
which the jury might have adduced the fol-' 
lowing facts, viz.: That in the month of Oc- 
tober 1869, a number of persons of large 
capital, and among them Kirkpatrick & 
Lyons, combined together to purchase crude 
oil, and hold it until the close of the year 
1869; that these persons were the holders, as 
purchasers, of a large number of sellers' op- 
tion contracts, similar to the one in suit, that 
they bought oil largely, and determined to 
hold it from the marljet until the year 1870 
before selling; that oil, in consequence of 
this combination, ran up in price, in the face 
■of an increased supply, until the 31st day of 
December 1869, reaching the price of seven- 
teen to eighteen cents per gallon, and then 
■suddenly dropped as soon as the year closed. 
Major Frew, one of the number, says: "It 
was our purpose to take the oil, pay for it, 
and keep it until January 1st 1870, otherwise 
we would have been heading the market on 
ourselves." Mr. Long says that on the 3d of 
January 1870 he sold oil to Fisher & Brothers 
(the plaintiffs) at thirteen cents a gallon, and 
could find no other purchaser at that price. 



Several witnesses, dealers in oil, testify that 
they knew of no natural cause to create such 
a rise in price, or to make the difi'erence in 
price from December to January. It was tes- 
tified, on the contrary, that the winter produc- 
tion of oil was greater in December 1869 than 
in former years by several thousand barrels 
per day, a fact tending to reduce the price, 
when not sustained by other means. Mr. 
Benn says he knew no cause for the sudden 
fall in price on the 1st January 1870, except 
that the so-called combination ceased to buy 
at the last of December 1869. 

It was, therefore, a fair question for the 
jury to determine whether the price which 
was demanded for oil on the last day of De- 
cember 1869 was not a fictitious, unnatural, 
Inflated and temporary price, the result of a 
combination to "bull the market," as it is 
termed, and to compel sellers to pay a false 
and swollen price in order to fulfil their con- 
tracts. If so, then such price was not a fair 
test of the value of the oil, and the jury 
would be at liberty to determine, from the 
prices before and after the day, and from oth- 
er sources of information, the actual market 
value of the oil on the 31st of December 1869. 
Any other cause would be unjust and in- 
jurious to fair dealers, and would enable 
gamblers in the article to avail themselves of 
their own wrong, and to wrest from honest 
dealers the fruits of their business. It can- 
not be possible tliat a "corner," such as took 
place a few weeks since in the market for the 
stock of a western railroad company, where 
shares, worth in the ordinary market about 
sixty dollars each, were by the secret opera- 
tions of two or three large capitalists, forced 
up in a few days to a price over two hundred 
dollars a share, can be a lawful measure of 
damages. Men are not to be stripped of 
their estates by such cruel and wrongful prac- 
tices; and courts of justice cannot so wholly 
ignore justice as to assume such a false stand- 
ard of compensation. Our views upon the ef- 
fect of the afiidavit of defence, on which the 
learned judge in a great measure rules tlie 
question of damages, will be expressed in the 
case of Kountz v. Oil Refining Co. [72 Pa. St. 
392] in an opinion to be read immediately. 

Judgment reversed, and a venire facias de 
novo awarded. 
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McCONNELL v. HUGHES. 

(29 Wis. 537.) 

Supreme Court of Wisconsin. Jan. Term, 1872. 

Appeal from circuit court, Green Lake 
county. 

Ryan & Kinaball, for appellant. A. B. 
Hamilton and Butler & Winkler, for re- 
spondent. 

LYON, J. The bill of exceptions does not 
purport to. contain all of the evidence. 

We cannot, therefore, review the evidence, 
but must presume that it sustains the find- 
ings of fact by the circuit court. That 
court having found that the material alle- 
gations of the complaint were proved, it fol- 
lows that if the complaint states a valid 
cause of action, the plaintiff was entitled to 
judgment. 

We think that the complaint does state a 
valid cause of action. It avers that an ex- 
ecutory contract for the sale and purchase of 
wheat was made by the parties, and that, 
in pursuance thereof, the plaintiff delivered 
to the defendants, and the defendants ac- 
cepted and received the wheat. It must be 
true that by such delivery and acceptance 
the title to the wheat became vested in the 
defendants, and the right to have the price 
therefor, when the same should be deter- 
mined as provided in the contract, in like 
manner became vested in the plaintiff. 

But it is urged on behalf of the defendants 
that the transaction was invalid as a sale, 
because the contract did not limit the plain- 
tiff to the selection of any particular day, or 
of a day within a specified time, on which 
the market price of wheat in Jlilwaukee 
should control the price of the wheat in 
question, but left him the option to select 
any day in the future for the purpose of 
fixing the price. 

The contract furnishes a criterion for as- 
certaining the price of wheat; leaving noth- 



ing in relation thereto for further ftegdMg;;^ 
tion between the parties. This is alN^^ 
the law requires. Story, Sales, § 220. I^ 
case has been cited, and we are unable to 
find one, which holds that it is essential to 
the validity of a sale in such cases that the 
criterion agreed upon should, by the terms 
of the contract of sale, be applied, and the 
price thereby determined, on any specified 
day or within a specified time. Judge Story, 
in the section of his treatise above cited, ev- 
idently does not intend to lay down any 
such rule. It may be that, if plaintiff had 
delaj'^ed unreasonably to make such selec- 
tion after being requested to make the 
same, he might be compelled to do so. But 
we do not decide this point. 

It is further argued that, after a valid 
sale and before payment of the price, there 
must be a debt owing by the vendee to the 
vendor, while in this case, until the price of 
the wheat was ascertained, there was no 
indebtedness. The latter part of this prop- 
osition is erroneous. As soon as the wheat 
was delivered, the defendants owed the 
plaintiff therefor. There was therefore a 
debt, but the amount thereof was not ascer- 
tained. It remained unliquidated until the 
price of the wheat was determined. 

The objections that the assessor could not 
list the claim for the price of the wheat for 
taxation, and that the same could not be 
reached by garnishee process at the suit of 
a creditor of the plaintiff, while such price 
remained undetermined, present no practical 
difficulties. The assessor would fix the 
value of the demand according to his best 
judgment as in other cases of the valuation 
of property and credits; and the creditor in 
the garnishee proceeding would probably be 
subrogated to the rights of the plaintiff in 
respect to determining the contract price 
for the wheat. 

BY THE COURT. The judgment of the 
circuit court is aflirmed. 
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WOOD V. BOYNTON et al. 

(25 N. W. Rep. 42, 64 Wis. 2G5.) 

Supreme Court of Wisconsin. Oct. 13, 1885. 

Appeal from circuit court, Milwaukee 
county. 

Johnson, Rietbrock & Halsey, for appel- 
lant. N. S. Murphey, for respondents. 

TAYLOR, J. This action was brought in 
the circuit court for Milwaukee county to 
recover the possession of an Uiicut diamond 
of the alleged value of $1,000. The case was 
tried in the circuit court, and after hearing 
all the evidence in the case, the learned cir- 
cuit judge directed the jury to find a verdict 
for the defendants. The plaintiit' excepted 
to such instruction, and, after a verdict was 
rendered for the defendants, moved for a 
new trial upon the minutes of the judge. 
The motion was den'.ed, and the plaintiff 
duly excepted, and after judgment was en- 
tered in favor of the defendants, appealed to 
this court. The defendants are partners in 
the jewelry business. On the trial it ap- 
peared that on and before the twenty-eighth 
of December, 1883, the plaintiff was the own- 
er of and in the possession of a small stone 
of the nature and value of which she was 
ignoiant; that on that day she sold it to one 
of the defendants for the sum of one dollar. 
Afterwards it was ascertained that the stone 
was a rough diamond, and of the value of 
about $700. After learning this fact the 
plaintiff tendered the defendants the one dol- 
lar, and ten cents as interest, and demanded 
a return of the stone to her. The defend- 
ants refused to deliver it, and therefore she 
commenced this action. 

The plaintiff testified to the circumstances 
attending the sale of the stone to Mr. Samuel 
B. Boynton, as follows: "The first time 
Boynton saw that stone he was talking about 
buying the topaz, or whatever it is, in Sep- 
tember or October. I went into his store to 
get a little pin mended, and I had it in a 
small box,— the pin,— a small ear-ring; * * * 
this stone, and a broken sleeve-button were 
in the box. Mr. Boynton turned to give me 
a check for my pin. I thought I would ask 
him what the stone was, and I took it out 
of the box and asked him to please tell me 
what that was. He took it in his hand and 
seemed some time looking at it. I told him 
I had been told it was a topaz, and he said 
it might be. He says, 'I would buy this; 
would you sell it?' I told him I did not 
know but what I would. What would it be 
worth? And he said he did not know; he 
would give me a dollar and keep it as a 
specimen, and I told him I would not 
sell it; and it was certainly pretty to look 
at. He asked me where I found it, and I 
told him in Eagle. He asked about ho,v 
far out, and I said right in the village, and 
I went out. Afterwards, and about the 
twenty-eighth of December, I needed money 



pretty badly, and thought every dollar would 
help, and I took it back to Mr. Boynton and 
told him I had brought back the topaz, and 
he says, 'Well, yes; what did I offer you for 
it?' and I says, 'One dollar;' and he stepped 
to the change drawer and gave me the dol- 
lar, and I went out." In another part of her 
testimony she says: "Before I sold the stone 
I had no knowledge whatever that it was a 
diamond. I told him that I had been ad- 
vised that it was probably a topaz, and he 
said probably it was. The stone was about 
the size of a canary bird's egg, nearly the 
shape of an egg,— worn pointed at one end; 
it was nearly stiaw color,— a little darker." 
She also testified that before this action was 
commenced she tendered the defendants 
$1.10, and demanded the return of the stone, 
which they refused. This is substantially 
all the evidence of what took place at and 
before the sale to the defendants, as testi- 
fied to by the plaintiff herself. She pro- 
duced no other witness on that point. 

The evidence on the part of the defendant 
is not very different from the version given 
by the plaintiff, and certainly is not more 
favorable to the plaintiff. Mr. Samuel B. 
Boynton, the defendant to whom the stone 
was sold, testified that at the time he bought 
this stone, he had never seen an uncut dia- 
mond; had seen cut diamonds, but they are 
quite different from the uncut ones; "he 
had no idea this was a diamond, and it never 
entered his brain at the time." Considerable 
evidence was given as to what took place 
after the sale and purchase, but that evi- 
dence has very little if any bearing, upon 
the main point in the case. 

This evidence clearly shows that the plain- 
tiff sold the stone in question to the defend- 
ants, and delivered it to them in December, 
1883, for a consideration of one dollar. The 
title to the stone passed by the sale and de- 
livei-y to the defendants. How has that title 
been divested and again vested in the plain- 
tiff? The contention of the learned counsel 
for the appellant is that the title became 
vested in the plaintiff by the tender to the 
Boyntons of the purchase money with inter- 
est, and a demand of a return of the stone 
to her. Unless such tender and demand re- 
vested the title in the appellant, she cannot 
maintain her action. The only qi/estion in 
the case is whether there was anything in 
the sale which entitled the vendor (the ap- 
pellant) to rescind the sale and so revest the 
title in her. The only reasons we know of 
for rescinding a sale and revesting the title 
in the vender so that he may maintain an 
action at law for the recovery of the posses- 
sion against his vendee are (1) that the ven- 
dee was guilty of some fraud in procuring a 
sale to he made to him; (2) that there was a 
mistake made by the vendor in delivering an 
article which was not the article sold,— a 
mistake in fact as to the identity of the thing 
sold with the thing delivered upon the sale. 
This last is not in reality a rescission of the 
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sale made, as the thing delivered was not 
the thing sold, and no title ever passed to 
the vendee by such delivery. 

hi this case, upon the plaintiff's own evi- 
dence, there can be no just ground for al- 
leging that she was induced to make the sale 
she did by any fraud or unfair dealings on 
the part of Mr. Boynton. Both were en- 
tirely ignorant at the time of the character 
of the stone and of its intrinsic value. Mr. 
Boynton was not an expert in uncut dia- 
monds, and had made no examination of the 
stone, except to take it in his hand and look 
at it before he made the offer of one dollar, 
which was refused at the time, and after- 
wards accepted without any comment or 
further examination made by Mr. Boynton. 
The appellant had the stone in her posses- 
sion for a long time, and it appears from her 
own statement that she had made some in- 
quiry as to its nature and qualities. If she 
chose to sell it without further investigation 
as to its intrinsic value to a person who was 
guilty of no fraud or unfairness which in- 
duced her to sell it for a small sum, she can- 
not repudiate the sale because it is after- 
wards ascertained that she made a bad bar- 
gain. Kennedy v. Panama, etc., Mail Co., 
L. R. 2 Q. B. 580. There is no pretense of 
any mistake as to the identity of the thing 
sold. It was produced by the plaintiff and 
exhibited to the vendee before the sale was 
made, and the thing sold was delivered to 
the vendee when the purchase price was 
paid. Kennedy v. Panama, etc.. Mail Co., 
supra, 587; Street v. Blay, 2 Barn. & Adol. 
456; Gompertz v. Bartlett, 2 El. & Bl. 849; 
Gurney v. Womersley, 4 El. & Bl. 133; Ship's 
Case, 2 De G., J. & S. 544. Suppose the ap- 
pellant had produced the stone, and said she 
had been told that it was a diamond, and 
she believed it was, but had no knowledge 
herself as to Its character or value, and Mr. 
Boynton had given her $500 for it, could he 
have rescinded the sale if it had turned out 
to be a topaz or any other stone of very 
small value? Could Mr. Boynton have re- 
scinded the sale on the ground of mistake? 
Clearly not, nor could he rescind it on the 
ground that there had been a breach of 
warranty, because there was no warranty, 
nor could he rescind it on the ground of 
fraud, unless he could show that she falsely 
declared that she had been told it was a dia- 
mond, or, if she had been so told, still she 
knew it was not a diamond. See Street v. 
Blay, supra. 



It is urged, with a good deal of earnest- 
ness, on the part of the counsel for the appel- 
lant that, because it has turned out that 
the stone was immensely more valuable than 
the parties at the time of the sale supposed 
it was, such fact alone is a ground for the 
rescission of the sale, and th&t ract was evi- 
dence of fraud on the part of the vendee. 
Whether inadequacy of price is to be re- 
ceived as evidence of fraud, even in a suit 
in equity to avoid a sale, depends upon the 
facts known to the parties at the time the 
sale is made. When this sale was made the 
value of the thing sold was open to the in- 
vestigation of both parties, neither knew its 
Intrinsic value, and, so far as the evidence 
in this case shows, both supposed that the 
price paid was adequate. How can fraud be 
predicated upon such a sale, even though 
after-investigation showed that the intrinsic 
value of the thing sold was hundreds of 
times greater than the price paid? It cer- 
tainly shows no such fraud as would author- 
ize the vendor to rescind the contract and 
bring an action at law to recover the posses- 
sion of the thing sold. Whether that fact, 
would have any influence in an action in 
equity to avoid the sale we need not consid- 
er. See Stettheimer v. Killip, 75 N. Y. 287; 
Etting V. Bank of U. S., 11 Wheat. 59. 

We can find nothing in the evidence from 
which it could be justly inferred that Jlr. 
Boynton, at the time he offered the plaintiff 
one dollar for the stone, had any knowledge 
of the real value of the stone, or that he en- 
tertained even a belief that the stone was 
a diamond. It cannot, therefore, be said 
that there was a suppression of knowledge 
on the part of the defendant as to the value 
of the stone which a court of equity might 
seize upon to avoid the sale. The following 
cases show that, in the absence of fraud or 
warranty, the value of the property sold, as 
compared with the price paid, is no ground 
for a rescission of a sale. Wheat v. Cross, 
31 Md. 99; Lambert v. Heath, 15 ilees. & W. 
487; Bryant v. Pember, 45 Vt. 487; Kuel- 
kamp V. Hidding, 31 Wis. 503-511. How- 
ever unfortunate the plaintiff may have been 
in selling this valuable stone for a mere 
nominal sum, she has failed entirely to make 
out a case either of fraud or mistake in the 
sale such as will entitle her to a rescission of 
such sale so as to recover the property sold 
in an action at law. 

The judgment of the circuit court is af- 
firmed. 
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HUTHMACHER v. HARRIS' ADM'RS. 
(38 Pa. St. 491.) 

Supreme Court of Pennsylvania. March 25, 

1861. 
Trover by Rosanna Gardner, administratrix, 
and Silas Sutton and Peter H. Scovill, admin- 
istrators of Elisha Harris, deceased, against 
David M. Huthmacher. Judgment for plain- 
tiffs, and defendant brings error. Affirmed. 

The property in controversy, consisting of 
promissory notes and two v?atches, vfas found 
by defendant in a square block of vyood, on 
the top of which was a horizontal wheel with 
a perpendicular iron spindle, called In the ven- 
due list a "drill machine," which was bought 
by him at a sale of the effects of the said 
Harris. 

Hendrick B. Wright, for plaintifC in error. 
E. L. Dana, for defendants in eiTor. 

WOODWARD, J. The ground on which 
we affirm this judgment Is, that there was no 
sale of the valuables contained in the block 
of wood, which is called, in virtue of its hori- 
zontal wheel and upright spindle, "a drill ma- 
chine." Sale, said Mr. Justice Wayne, in Wil- 
liamson v. Berry, 8 How. 544, is a word of 
precise ' legal import, both at law and in equi- 
ty. It means at all times a contract between 
parties to pass rights of property for money 
which the buyer pays, or promises to pay, to 
the seller for the thing bought and sold. 

That no such contract was made by these 
parties in respect to the contents of the drill 
machine, we deduce from the agreed facts of 
the case. The machine itself, and every es- 
sential part and constituent element of it, were 
well sold. The consideration paid, though on- 
ly fifteen cents, was in law a quid pro quo, 
and the sale, imafCected by fraud or misrep- 
resentation, passed to the purchaser an inde- 
feasible right to the machine and all the uses 
and purposes to which it could be applied. 
But the contents of the machine are to be 
distinguished from its constituent parts. They 
were unknown to the administrators, were not 
inventoried, were not exposed to auction, were 
not sold. Of course they were not bought. 
All that was sold was fairly bouglit, and may 
be held by the purchasers. The title to what 
was not sold remains unchanged. A sale of 
a coat does not give title to the pocket-booli 
which may happen to be temporarily deposit- 
ed in it, nor the sale of a chest of drawers a 
title to the deposits therein. In these cases, 
and many others that are easily imagined, the 
contents are not essential to the existence or 
usefulness of the thing contracted for, and 
^not being within the contemplation or inten- 
tion of the contracting parties, do not pass by 
the sale. The contract of sale, like all other 
contracts, is to be controlled by the clearly as- 
certained intention of the parties. 

The argument proceeded very much on the 
doctrine that equity will, in certain cases, re- 
lieve against mistakes of fact as well as of 
law; but if there was no contract of sale, 



there could be no mistake of fact to vitiate it, 
and therefore that doctrine has no possible ap- 
plication. Mistake is sometimes a gi'ound ol 
relief in equity; but a man who puts up hig 
wares at auction and sells them to the high- 
est bidder, has no right to relief on the ground 
that he was ignorant of the value of that 
which he sold. Such a mistake comes of his 
own negligence, for it Is his duty to possess 
all necessary knowledge of the value of that 
which he brings to market, and the rule is 
general that if a party becomes remediless at 
law by his ovra negligence, equity wiU leave 
him to bear the consequences. 

Nor could these administrators, had they 
sold the contents, have pleaded, in addition to 
their ignorance, their fiduciary character, and 
their possible liability for a devastavit, in de- 
feat of the vested rights of the purchaser; for, 
in respect to the personalty of the decedent, 
they stood in the dead man's shoes, and were 
in fact, as they are commonly called in law, 
his personal representatives. The law cast 
the personal ef5tate upon them for purposes of 
administration, and a fair sale made in pursuit 
of that purpose, would confer as perfect a title 
as if made by a living owner. They, no more 
than any other vendor, could set aside such a 
sale to avert the consequences of their own 
negligence. 

But inasmuch as they did not, in point of 
fact, sell the valuables which are in dispute, 
these principles, and all the arguments drawn 
from the law of mistake, are outside of the 
case. 

If, then, there was no sale and purchase of 
the contents of the block or machine, how did 
Huthmacher, when he discovered his unsus- 
pected wealth, hold it? Evidently as treas- 
ure trove, which, though commonly defined as 
gold or silver hidden in the ground, may, in 
our commercial day, be taken to include the 
paper representatives of gold and silver, espe- 
cially when they are found hidden with both 
of these precious metals. And it is not nec- 
essary that the hiding should be in the ground, 
for we are told in 3 Inst. 132, that it is not 
"material whether it be of ancient time hid- 
den in the ground, or in the roof, or walls, or 
other part of a castle, house, building, ruins 
or otherwise." 

The certain rule of the common law, in re- 
gard to treasure trove, as laid down by Brac- 
ton, lib. 3, c. 3, and as quoted in Viner's 
Abridgement, Is, "that he to whom the prop- 
erty is, shall liave treasure trove, and if he 
dies before it be found, his executors shall 
have it, for nothing accrues to the king unless 
when no one knows who hid that treasure." 
The civil law gave it to the finder, according 
to the law of nature, and we suppose it was 
this principle of natural law that was referred 
to in what was said of treasure hid in a field 
in Matthew's Gospel, xiii. 44. 

But the common law, which we administer, 
gave it always to the owner if he could be 
found, and if he could not be, then to the 
king, as wrecks, strays, and otlier goods are 



MISTAKE. 



105 



given, "whereof no person can claim proper- 
ty." 3 Inst. 132. Hutlimaclier, therefore, 
held the unsold valuables for the personal rep- 
resentatives of the deceased owner. 

Several sporadic cases, some of which were 
highly apocryphal, were mentioned in the argu- 



ment as afCording analogies more or less ap- 
propriate to this case, but it is quite unneces- 
sary to discuss them, because if they touch, 
they do not encumber the clear ground where- 
on, as above indicated, we rest our judgment. 
The judgment is affirmed. 
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SHERWOOD V. WALKER et al. ' 

(33 N. W. 919, 66 Mich. 568.) 

Supreme Court of Michigan. July 7, 1887. 

Error to circuit court, Wayne county; Jen- 
nison, Judge. 

G. J. Reilly, for plaintiff. Wm. Aikman, 
Jr., (D. C. Holbrook, of counsel,) for de- 
fendants and appellants. 

MORSE, J. Replevin for a cow. Suit 
■commenced in justice's court; judgment for 
plaintiff; appealed to circuit court of Wayne 
•county, and verdict and judgment for plain- 
tiff in that court. The defendants bring 
error, and set out 25 assignments of the 
same. 

The main controversy depends upon the 
construction of a contract for the sale of 
the covF. The plaintiff claims that the ti- 
tle passed, and bases his action upon such 
claim. The defendants contend that the con- 
tract was executory, and by its terms no 
title to the animal was acquired by plain- 
tiff. The defendants reside at Detroit, but 
are in business at WalkervlUe, Ontario, and 
have a farm at Greenfield, in Wayne county, 
upon which were some blooded cattle sup- 
posed to be barren as breeders. The Walk- 
ers are importers and breeders of polled 
Angus cattle. The plaintiff is a banker liv- 
ing at Plymouth, in Wayne county. He call- 
ed upon the defendants at Walkerville for 
the purchase of some of their stock, but 
■ found none there that suited him. Meeting 
one of the defendants afterwards, he was 
informed that they had a few head upon this 
Greenfield farm. He was asked to go out 
and look at them, with the statement at 
the time that they were probably barren, 
and would not breed. May 5, 1886, plaintiff 
went out to Greenfield, and saw the cattle. 
A few days thereafter, he called upon one of 
the defendants with the view of purchasing 
a cow, known as "Rose 2d of Aberlone." 
After considerable talk, it was agreed that 
defendants would telephone Sherwood at his 
home in Plymouth in reference to the price. 
The second morning after this talk he was 
called up by telephone, and the terms of the 
sale were finally agreed upon. He was to 
pay five and one-half cents per pound, live 
weight, fifty pounds shrinkage. He was 
asked how he intended to take the cow 
home, and replied that be might ship her 
from King's cattle-yard. He requested de- 
fendants to confirm the sale in writing, 
which they did by sending him the following 
letter: "Walkerville, May 15, 1886. T. 0. 
Sherwood, President, etc.— Dear Sir: We 
confirm sale to you of the cow Rose 2d of 
Aberlone, lot 56 of our catalogue, at five 
and a half cents per pound, less fifty pounds 
shrink. We inclose herewith order on Mr. 
Graham for the cow. You might leave 
check with him, or mail to us here, as you 
prefer. Yours, truly, Hiram Walker & 

1 Dissenting opinion of Sherwood, J., omitted. 



Sons." The order upon Graham inclosed in 
the letter read as follows: "Walkerville, 
May 15, 1886. George Graham: You will 
please deliver at King's cattle-yard to Mr. 
T. 0. Sherwood, Plymouth, the cow Rose 
2d of Aberlone, lot 56 of our catalogue. 
Send halter with the cow, and have her 
weighed. Yours, truly, Hiram Walker & 
Sons." On the twenty-first of the same 
month the plaintiff went to defendants' 
farm at Greenfield, and presented the order 
and letter to Graham, who informed him 
that the defendants had instructed him not 
to deliver the cow. Soon after, the plain- 
tiff tendered to Hiram Walker, one of the 
defendants, $80, and demanded the cow. 
Walker refused to take the money or deliver 
the cow. The plaintiff then instituted this 
suit. After he had secured possession of 
the cow under the Writ of replevin, the 
plaintiff caused her to be weighed by the 
constable who served the writ, at a place 
other than King's cattle-yard. She weighed 
1,420 pounds. 

When the plaintiff, upon the trial in the 
circuit court, had submitted his proofs show- 
ing the above transaction, defendants moved 
to strike out and exclude the testimony from 
the case, for the reason that it was irrelevant 
and did not tend to show that the title to 
the cow passed, and that it showed that the 
contract of sale was merely executory. The 
court refused the motion, and an exception 
was taken. The defendants then Introduced 
evidence tending to show that at the time 
of the alleged sale it was believed by both 
the plaintiff and themselves that the cow 
was barren and would not breed; that she 
cost $850, and if not barren would be worth 
from $750 to $1,000; that after the date of 
the letter, and the order to Graham, the de- 
fendants were informed by said Graham 
that in his judgment the cow was with 
calf, and therefore they instructed him not 
to deliver her to plaintiff, and on the twen- 
tieth of May, 1886, telegraphed to the plain- 
tiff what Graham thought about the cow be- 
ing with calf, and that consequently they 
i could not sell her The cow had a calf in 
i the month of October following. On the 
nineteenth of May, the plaintiff wrote Gra- 
ham as follows: "Plymouth, May 19, 1886. 
Mr. George Graham, Greenfield— Dear Sir: 
I have bought Rose or Lucy from Mr. Walk- 
er, and will be there for her Friday morning, 
nine or ten o'clock. Do not water her in the 
morning. Yours, etc., T. C. Sherwood." 
Plaintiff explained the mention of the two 
cows in this letter by testifying that, when 
he wrote this letter, the order and let- 
ter of defendants were at his house, and, 
writing in a hurry, and being uncertain as 
to the name of the cow, and not wishing his 
cow watered, he thought it would do no 
harm to name them both, as his bill of sale 
would show which one he had purchased. 
Plaintiff also testified that he asked defend- 
ants to give him a price on the balance of 
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their herd at Greenfield, as a friend thought 
of buying some, and received a letter dated 
May 17, 1886, In which they named the price 
■of five cattle, including Lucy, at $90, and 
Rose 2d at $80. When he received the let- 
ter he called defendants up by telephone, 
.and asked them why they put Rose 2d In 
the list, as he had already purchased her. 
They replied that they linew he had, but 
thought it would make no difCerence if plain- 
tiff and his friend concluded to take the 
■whole herd. 

The foregoing is the substance of all the 
testimony in the case. 

The circuit Judge instructed the jury that 
If they believed the defendants, when they 
sent the order and letter to plaintiff, meant 
to pass the title to the cow, and that the 
cow was intended to be delivered to plain- 
tiff, it did not matter whether the cow was 
weighed at any particular place, or by any 
particular person; and if the cow was weigh-' 
-ed afterwards, as Sherwood testified, such 
weighing would be a sufficient compliance 
with the order. If they believed that de- 
fendants intended to pass the title by the 
writing, it did not matter whether the cow 
was weighed before or after suit brought, 
and the plaintiff would be entitled to recov- 
■ er. The defendants submitted a number of 
requests which were refused. The sub- 
stance of them was that the cow was never 
delivered to plaintiff, and the title to her 
did not pass by the letter and order; and 
that under the contract, as evidenced by 
these writings, the title did not pass until 
the cow was weighed and her price there- 
"by determined; and that, if the defendants 
only agreed to sell a cow that would not 
breed, then the barrenness of the cow was 
a condition precedent to passing title, and 
plaintiff cannot recover. The court also 
charged the jury that 't was immaterial 
whether the cow was with calf or not. It 
will therefore be seen that the defendants 
claim that, as a matter of law, the title to 
this cow did not pass, and that the circuit 
judge erred In submitting the case to the 
jury, to be determined by them, upon the 
Intent of the parties as to whether or not 
the title passed with the sending of the let- 
ter and order by the defendants to the plain- 
tiff. 

This question as to the passing of title is 
fraught with difficulties, and not always 
easy of solution. An examination of the 
multitude of cases bearing upon this subject, 
with their infinite variety of facts, and at 
least apparent conflict of law, ofttimes tends 
to confuse rather than to enlighten the mind 
Of the Inquirer. It Is best, therefore, to con- 
sider always. In cases of this kind, the gen- 
eral principles of the law, and then apply 
them as best we may to the facts of the 
case in hand. 

The cow being worth over $50, the con- 
tract of sale, in order to be valid, must be 
■ one where the purchaser has received or ac- 



cepted a part of the goods, or given some- 
thing In earnest, or in part payment, or 
where the seller has signed some note or 
memorandum In writing. How. St. § 618G. 
Here there was no actual delivery, nor any- 
thing given In payment or In earnest, but 
there was a sufilcient memorandum signed 
by the defendants to take the case out of 
the statute, if the matter contained in such 
memorandum is sufficient to constitute a 
completed sale. It is evident from the let- 
ter that the payment of the purchase price 
was not Intended as a condition precedent 
to the passing of the title. Mr. Sherwood 
is given his choice to pay the money to 
Graham at King's cattle-yards, or to send 
check by mail. 

Nor can there be any trouble about the 
delivery. The order Instructed Graham to 
deliver the cow, upon presentation of the 
order, at such cattle-yards. But the price 
of the cow was not determined upon to a 
certainty. Before this could be ascertained, 
from the terms of the contract, the cow had 
to be weighed; and, by the order inclosed 
with the letter, (Jraham was instructed to 
have her weighed. If the cow had been 
weighed, and this letter had stated, upon 
such weight, the express and exact price 
of the animal, there can be no doubt but 
the cow would have passed with the sending 
and receipt of the letter and order by the 
plaintiff. Payment was not to be a concur- 
rent act with the delivery, and therein this 
case differs from Case v. Dewey, 55 Mich. 
116, 20 N. W. 817, and 21 N. W. 911. Also, 
in that case, there was no written memo- 
randum of the sale, and a delivery was nec- 
essary to pass the title of the sheep; and 
It was held that such delivery could only 
be made by a surrender of the possession to 
the vendee, and an acceptance by him. De- 
livery by an actual transfer of the property 
from the vendor to the vendee, in a case like 
the present, where the article can easily be 
so transferred by a manual act, is usually 
the most significant fact in the transaction 
to show the Intent of the parties to pass the 
title, but it never has been held conclusive. 
Neither the actual delivery, nor the absence 
of such delivery, will control the case, where 
the Intent of the parties is clear and mani- 
fest that the matter of deliver.y was not a 
condition precedent to the passing of the 
title, or that the delivery did not carry with 
It the absolute title. The title may pass, if 
the parties so agree, wiiere the statute of 
frauds does not interpose without delivery, 
and property may be delivered with tlie un- 
derstanding that the title shall not pass 
until some condition is performed. 

And whether the parties intended the ti- 
tle should pass before delivery or not is 
generally a question of fact to be deter- 
mined by the jury. In the case at bar the 
question of the intent of the parties was 
submitted to the jury. This submission was 
right, unless from the reading of the letter 
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and the order, and all the facts of the oral 
bargaining of the parties, it is perfectly 
clear,, as a matter of law, that the intent of 
the i)arties was that the cow should be 
weighed, and the price thereby accurately 
determined, before she should become the 
property of the plaintiff. I do not think 
that the intent of the parties in this case is 
a matter of law, but one of fact. The 
weighing of the cow was not a matter. that 
needed the presence or any act of the de- 
fendants, or any agent of theirs, to be well 
or accurately done. It could make no dif- 
ference where or when she was weighed, if 
the same was done upon correct scales, and 
by a competent person. There is no pre- 
tense but what her weight was fairly ascer- 
tained by the plaintiff. The cow was spe- 
cifically designated by this writing, and her 
delivery ordered, and it cannot be said, in my 
opinion, that the defendants intended that 
the weighing of the animal should be done 
before the delivery even, or the passing of 
the title. The order to Graham is to deliver 
her, and then follows the instruction, not 
that he shall weigh her himself, or weigh 
her, or even have her weighed, before de- 
livery, but simply, "Send halter with the 
cow, and have her weighed." 

It is evident to my mind that they had 
perfect confidence in the integrity and re- 
sponsibiUty of the plaintiff, and that they 
considered the sale perfected and completed 
when they mailed the letter and order to 
plaintiff. They did not intend to place any 
conditions precedent in the way, either of 
payment of the price, or the weighing of 
the cow, before the passing of the title. 
They cared not whether the money was paid 
to Graham, or sent to them afterwards, or 
whether the cow was weighed before or 
after she passed into the actual manual 
grasp of the plaintiff. The refusal to deliver 
the cow grew entirely out of the fact that, 
before the plaintiff called upon Graham for 
her, they discovered she was not barren, and 
therefore of greater value than they had 
sold her for. 

The following cases in this court support 
the instruction of the court below as to the 
intent of the parties governing and con- 
trolling the question of a completed sale, 
and the passing of title: Lingham v. Eg- 
gleston, 27 Mich. 324; Wilkinson v. Holiday, 
33 Mich. 386; Grant v. Merchants' & Manu- 
facturers' Bank, 35 Mich. 527; Carpenter v. 
Graham, 42 Mich. 164, 3 N. W. 974; Brewer 
V. Salt Ass'n, 47 Mich. 534, 11 N. W. 370; 
Whitcomb v. Whitney, 24 Mich. 486; Byles 
V. Colier, 54 Mich. 1. 19 N. W. 565; Scotten 
V. Sutter, 37 Mich. 527, 532; Ducey Lumber 
Co. V. Lane, 58 Mich. 520, 525, 25 N. W. 
568; Jenkinson v. Jlonroe, 61 Mich. 4.54 28 
N. W. 663. 

It appears from the record that both par- 
ties supposed this cow was barren and 
would not breed, and she was sold by the 
pound for an insignificant sum as compared 



with her real value If a breeder. She was- 
evidently sold and purchased on the relation 
of her value for beef, unless the plaintiff 
had learned of her true condition, and con- 
cealed such knowledge from the defendants. 
Before the plaintiff secured possession of 
the animal, the defendants learned that she 
was with calf, and therefore of great value, 
and undertook to rescind the sale by re- 
fusing to deliver her. The question arises 
whether they had a right to do so. The 
circuit judge ruled that this fact did not 
avoid the sale and it made no difference 
whether she was barren o'r not. I am of the 
opinion that the court erred in this holding. 
I know that this is a close question, and 
the dividing line between the ad.iudicated 
eases is not easily discerned. But it must 
be considered as well settled that a party 
who has given an apparent consent to a con- 
tract of sale may refuse to execute it, or he 
may avoid it after it has been completed, 
if the assent was founded, or the contract 
made, upon the mistake of a material fact, 
— such as the subject-matter of the sale, the 
price, or some collateral fact materially in- 
ducing the agreement; and this can be done 
when the mistake is mutual. 1 Benj. Sales, 
§§ 605, 606; Leake, Cont. 339; Story, Sales, 
(4th Ed.) §§ 377, 148. See, also, Cutts v. 
Guild, 57 N. Y. 229; Harvey v. Harris, 112 
Mass. 32; Gardner v. Lane, 9 Allen, 492, 12 
Allen, 44; Huthmacher v. Harris' Adm'rs, 
38 Pa. St. 491; Byers v. Chapin, 28 Ohio St. 
300; Gibson v. Pelkie, 37 Mich. 380, and 
cases cited; Allen v. Hammond, 11 Pet. 63- 
71. 

If there is a difference or misapprehension 
as to the substance of the thing bargained 
for; if the thing actually delivered or re- 
ceived is different in substance from the 
thing bargained for, and intended to be sold, 
—then there is no contract; but if it be only 
a difference in some quality or accident, 
even though the mistake may have been the 
actuating motive to the purchaser or seller, 
or both of them, yet the contract remains 
binding. "The difficulty in every case is to 
determine whether the mistake or misap- 
prehension is as to the substance of the 
whole contract, going, as it were, to the root 
of the matter, or only to some point, even 
though a material point, an error as to 
which does not affect the substance of the 
whole consideration." Kennedy v. Panama, 
etc.. Mail Co., L. R. 2 Q. B. 580, 587. It has 
been held, in accordance with the principles 
above stated, that where a horse is bought 
under the belief that he is sound, and both 
vendor and vendee honestly believe him to 
be sound, the purchaser must stand by his 
bargain, and pay the full price, unless there 
was a warranty. 

It seems to me, however, in the case made 
by this record, that the mistake or misap- 
prehension of the parties went to the whole 
substance of the agreement. If the cow 
was a breeder, she was worth at least $750; 
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If barren, she was worth not over $80. The 
parties would not have made the contract of 
sale except upon the understanding and be- 
lief that she was Incapable of breeding, and 
of no use as a cow. It is true she Is now 
the identical animal that they thought her 
to be when the contract was made; there is 
no mistake as to the identity of the creature. 
Yet the mistake was not of the mere quality 
of the animal, but went to the very nature 
of the thing. A barren cow is substantially 
a different creature than a breeding one. 
There is as much difference between them 
for all purposes of use as there is between 
an ox and a cow that is capable of breeding 
and giving milk. If the mutual mistake had 
simply related to the fact whether she was 
with calf or not for one season, then it might 
have been a good sale, but the mistake af- 
fected the character of the animal for all 
time, and for her present and ultimate use. 
She was not in fact the animal, or the kind 
of animal the defendants intended to sell or 
the plaintiff to buy. She was not a barren 
•cow, and, if this fact had been known, there 
would have been no contract. The mistake 



affected the substance of the whole consid- 
eration, and it must be considered that 
there, was no contract to sell or sale of the 
cow as she actually was. The thing sold 
and bought had in fact no existence. She 
was sold as a beef creature would be sold; 
she is in fact a breeding cow, and a valua- 
ble one. The court should have instructed 
the jury that if they found that the cow 
was sold, or contracted to be sold, upon the 
understanding of both parties that she was 
barren, and useless for the purpose of 
breeding, and that in fact she was not bar- 
ren, but capable of breeding, then the de- 
fendants had a right to rescind, and to re- 
fuse to deliver, and the verdict should be in 
their favor. 

The judgment of the court below must be 
reversed, and a new trial granted, with costs 
of this court to defendants. 

CAMPBELL, C. J., and GHAMPLIN, J., 
concurred. 

SHERWOOD, J., delivered a dissenting 
opinion. 
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RODLIFF et al. v. DALLIXGBR. 

(4 N. E. 805, 141 Mass. 1.) 

Supreme Judicial Court of Massachusetts. 
Suffolk. Jan. 11, 1886. 

Exceptions from superior court, Suffolk coun- 
ty; Knowlton, Judge. 

This was an action of replevin to recover 
I)ossession of 20 bags of California wool. The 
plaintiffs were wool dealers In Boston, and on 
or about Novembei 15, 1882, delivered said wool 
to one Henry Clementson, a wool dealer and 
broker in Boston. The defendant was a public 
warehouseman in Bosfton, and received the 
wool on storage from Clementson about Novem- 
ber 15, 1S82, not knowing where he obtained 
it, and issued a warehouse receipt for the same 
on the day after the delivery of the wool. 
Clementson applied to the Massachusetts Loan 
& Trust Company, of Boston, for a loan of $2,- 
000 on the wool in the warehouse, and, after 
an examination of the article, the loan was 
made; the trust company taking the warehouse 
receipt from Clementson, having no knowl- 
edge where Clementson obtained the wool, his 
statement being that he purchased the wool to 
sell; and the trust company, being the real 
party in interest, defended the suit. 

Upon the foregoing facts the court instructed 
the jury that there were three possible views 
of the transaction: (1) That they might find 
it was an ordinary sale to Clementson; or (2) 
that it was not a sale to Clementson, but was 
a delivery to Clementson as a broker, with a 
view to his selling it to some customer, whom 
he expected afterwards to negotiate with, and 
with whom to consummate a sale; and If they 
found this, then there was a special provision 
of the statute which protects parties dealing in 
good faith with a broker having property in 
that way, so far as they make advances oi 
loans upon property in pledge, in good faith, to 
persons who have custody of property as bro- 
kers, with authority to sell or dispose of it; 
or (3) that it was not a sale to Clementson, 
or a delivery to him as broker with authority 
to sell, but that it was a deliveiy to Clement- 
son upon his representation that he came from 
a purchaser representing him, with an offer for 
It, — a purchaser he did not disclose, — and that 
these goods were delivered to him as the agent 
of that purchaser,— as a sale to that purchaser; 
and if that was the fact, that the plaintiffs 
were entitled to the property, notwithstanding 
it was subsequently pledged to the Massachu- 
setts Loan & Trust Company. 

The court also further instructed the jury 
upon the third view "that if this was a trans- 
fer upon a false representation made by Clem- 
entson, — a representation that he came with 
an offer from a third person whose name he 
did not wish to disclose,— and the goods were 
delivered to Clementson as a sale to him as the 
agent of this third person, whose offer he was 
bearing, with the view that the property should 
pass at the time to that third person, and thus 
constitute a sale to that third person, from 
whom payment was to be made subsequently, 



and the payment to be brought back by Clem- 
entson as the agent of that third person, that 
Clementson had no right afterwaras to deal 
with that property at all. He got it into his 
possession by fraud, and he got it into his 
possession without any authority to make any 
subsequent sale or to do anything with it. It 
was wrongly in his possession from the start, 
and any person who saw fit to advance money 
upon it or to buy it, however honestly, and 
in perfect good faith, would be the loser, and 
plaintiffs could pursue the property, and get it 
wherever they could find It, whenever the fraud 
practiced upon them should come to their 
knowledge." 

Upon the foregoing facts and rulings, the jury 
found for the plaintiffs, and the defendant, 
having duly excepted to the third instnjctlon of 
the court, being so much of the judge's rulings 
as authorized the jury to find for the plaintiffs, 
prays that these his exceptions to said rulings 
may be allowed. 

Alfred Hemenway, for plaintiffs. Hemy D. 
Hyde, for defendant. 

HOLMES, J. The plaintiffs' evidence war- 
ranted the conclusion that they refused to sell 
to Clementson, the broker, but delivered the 
wool to hun on the understanding tliat it was 
sold to an undisclosed manufacturer in good 
credit with plaintiffs. This evidence was not 
objected to, and was admissible, notwithstand- 
ing the fact that the sale was entered on the 
plaintiffs' books as a sale to Clementson, and 
that a bill was made to him. Com. v. Jeffries, 
7 Alien, 548, 564. It was admitted that Clem- 
entson in fact was not acting for such an un- 
disdostd principal, and it follows that, if the 
plaintiffs' evidence was believed, there was no 
sale. There could not be one to the supposed 
principal, because there was no such person; 
and there was not one to Clementson, because 
none pui-ported to be made to him; but, on the 
contrary, such a sale was expressly refusLd, 
and excluded. Edmunds v. Transportation Co., 
135 Mass. 283. 

It was suggested that this case differed from 
the one cited, because there the principal was- 
disclosed, whereas here he was not, and that 
credit could not be supposed to have been giv- 
en to an unknowa person. We have nothing 
to say as to the weight which this argument 
ought to have with a jury, beyond observing 
that the plaintiff's had reason, in Clementson's 
representations, for giving credit to the sup- 
posed manufacturer. But there is no rule of law 
that makes it impossible to contract with or seE 
to an unknown but existing party, and if the 
jury find that sucn a sale was the only one that 
purported to have been made, the fact that it 
failed does not turn It into a sale to the party 
conducting the transaction. 

Schmaltz v. Avery, 16 Q. B. 655, only decid- 
ed that a man's describing himself in a char- 
ter-party as "agent of the freighter" is not 
sufficient to preclude him from alleging that he 
is the freighter. It does not hint that the 
agent could not be excluded by express terms. 
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or by the description of the principal, although 
insufficient to identify the Individual dealt with, 
as happened here; still less, that, In favor of 
third persons, the agent would be presiuned, 
without evidence, to be the undisclosed princi- 
pal, although expressly excluded. 

The invalidity of the transaction in the case 
at bar does not depend upon fraud, but upon 
the fact that one of the supposed parties is 
wanting, it does not matter how. Fraud only 
becomes important, as such, when,a sale or eon- 
tract is complete in its formal elements, and 
therefore valid unless repudiated, but the right 
is claimed to rescind it. It goes to the mo- 
tives for maliing the contract, not to its exist- 
ence; as, when a vendee expressly or implied- 
ly represents that he is solvent, and intends to 
pay for goods, when in fact he is insolvent, and 
has no reasonable expectation of paying for 
them; or, being identified by the senses, and 
dealt with as the person so identified, says that 



he is A. when in fact he is B. But when one 
of the formal constituents of Illegal transac- 
tions is wanting, there is no question of rescis- 
sion,— the transaction is void ab initio,— and 
fraud does not impart to it, against the will of 
the defrauded party, a validity that it would 
not have if the want were due to innocent mis- 
take. The sale being void, and not merely 
voidable, or, in simpler words, there having 
been no sale, the delivery to Clementson gave 
him no power to convey a good title to a bona 
fide purchaser. He had not even a defective 
title, and his mere possession did not enable 
him to pledge or mortgage. The considera- 
tions in favor of protecting bona fide dealers 
with persons in possession, in cases like the 
present, were much urged in Thacher v. Moors, 
134 Mass. 156, but did not prevail. Much less 
can it be allowed to prevail against a legal title 
without the intervention of statute. Excep- 
tions overruled. 
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RUPLBY et al. v. DAGGETT. 

(74 111. 351.) 

Supreme Court of Illinois. Sept. Term, 1874. 

Replevin brought by John P. Daggett 
against Abram Rupley and Jacob Rupley to 
recover a mare which the defendants claim- 
ed they had bought of the plaintiff. At the 
first conversation about the mare, Rupley 
asked the price, the plaintiff swearing that 
he replied $165, while the defendant testi- 
fied that he said $65. In the second con- 
versation Rupley says he told Daggett that, 
if the mare was as represented, they would 
give $65, and Daggett said he would take 
him down next morning to see her. Daggett 
testified that Rupley said to him, "Did I 
understand you sixty-five?" and that he sup- 
posed Rupley referred to the fraction of the 
$100, and meant $165 as named at the previ- 
ous interview. He answered, "Yes, sixty- 
five." Both parties then supposed the price 
was fixed, Rupley supposing it was $65, and 
Daggett supposing it was $165. The next 
•day Rupley saw the mare, and took her 
home. Judgment for plaintiff, and defend- 
ants appealed. 

Fellows & Leonard, for appellants. Hill 
&, Dibell, for appellee. 

SCOTT, J. It is very clear, from the evi- 
dence in this case, there was no sale of the 
property understandingly made. Appellee 
supposed he was selling for $165, and it may 
be appellant was equally honest in the belief 
that he was buying at the price of $65. 
There is, however, some evidence tending to 
show that appellant Rupley did not act with 
entiit good faith. He was told, before he 
removed the mare from appellee's farm, 
there must be some mistake as to the price 
he was to pay for her. There is no dispute 
this information was given to him. He in- 
sisted, however, the price was $65, and ex- 
pressed his belief he would keep her if there 
was a mistake. On his way home with the 
mare in his possession, he met appellant. 



but never intimated to him he had been 
told there might be a misunderstanding as 
to the price he was to pay for her. This 
he ought to have done, so that, if there had 
been a misunderstanding between them, it 
could be corrected at once. If the price was 
to be $165, he had never agreed to pay that 
sum, and was under no sort of obligation 
to keep the property at that price. It was 
his privilege to return it. On the contrary, 
appellee had never agreed to sell for $65, 
and could not be compelled to part with 
his property for a less sum than he chose to 
ask. It is according to natural justice, 
where there Is a mutual mistake in regard 
to the price of an article of property, there 
is no sale, and neither party is bound. There 
has been no meeting of the minds of the 
contracting parties, and hence there can be' 
no sale. This principle is so elementary it 
needs no citation of authorities in its sup- 
port. Any other rule would work injustice 
and might compel a person to part with his 
property without his consent, or to take and 
pay for property at a price he had never 
contracted to pay. 

There was no error in refusing instruc- 
tions asked by appellants. The court was 
asked to tell the jury if they believed, from 
the evidence, appellee had "sworn willfully 
and corruptly false in any material portion 
of his testimony, then they are at liberty to 
disregard his entire testimony, except so far 
as it may be corroborated by other evidence 
in the case." Conceding this instruction 
states a correct abstract principle of law, 
there was no necessity for giving it under 
the facts proven in this case. The verdict 
was right, and appellants were not preju- 
diced by the refusal of the court to give It. 

All that was pertinent to the issues in the 
other refused instructions was contained in 
others that were given, and there was no 
necessity for repeating it. 

No material error appearing in the record, 
the judgment must be aflBrmed. 

Judgment affirmed. 
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HARKXESS V. RUSSELL & CO. 

(7 Sup. Ct. 51, 118 U. S. 663.) 

Supreme Court of the United States. Nov. 8, 
1886. 

Appeal from the supreme court of the ter- 
ritory of Utah. 

The facts fully appear in the following 
statement by Mr. Justice BRADLEY: 

This was an appeal from the supreme 
court of Utah. The action was brought In 
the district court for Weber county, .to re- 
cover the value of two steam-engines and 
boilers, and a portable saw-mill connected 
with each engine. A jury being waived, the 
court found the facts, and rendered judg- 
ment for the plaintiff, Russell & Co. The 
plaintiff is an Ohio corporation, and by its 
agent in Idaho, on the second of October, 
1882, agreed with a partnership firm by the 
name of Phelan & Ferguson, residents of 
Idaho, to Sell to them the said engines, boil- 
ers, and saw-mills for the price of $4,988, 
nearly all of which was secured by certain 
promissoi'y notes, which severally contained 
the terms of the agreement between the par- 
ties. One of the notes (the others being in 
the same form) was as follows, to- wit: 
"Salt Lake City, October 2, 1882. On or be- 
fore the first day of May, 1883, for value re- 
ceived in one sixteen-horse portable engine. 
No. 1,026, and one portable saw-mill, No. 
128, all complete, bought of L. B. Mattlson, 
agent of Russell & Co., we, or either of us, 
promise to pay to the order of Russell & 
Co., Massillon, Ohio, $300, payable at Wells, 
Fargo & Co. 's bank, Salt Lake City, Utah 
Territory, with ten per cent, interest per an- 
num from October 1, 1882, until paid, and 
reasonable attorney's fees, or any costs that 
may be paid or incurred in any action or pro- 
ceeding instituted for the collection of this 
note or enforcement of this covenant. The 
express condition of this transaction is such 
that the ime, ownership, or possession of 
said engine and saw-mill does not pass from 
the said Russell & Co. until this note and in- 
terest shall have been paid in full, and the 
said Russell & Co. or his agent has full pow- 
er to declare this note due, and take posses- 
sion of said engine and saw-mill when they 
may deem themselves insecure even before 
the maturity of this note; and it is further 
agreed by the makers hereof that if said 
note is not paid at maturity, that the interest 
shall be two per cent, per month from ma- 
turity hereof till paid, both before and after 
judgment, if any should be rendered. In 
case said saw-mill and engine shall be taken 
back, Russell & Co. may sell the same at 
public or private sale without notice, or they 
may, without sale, indorse the true value of 
the property on this note, and we agree to 
pay on the note any balance due thereon, 
after such indorsement, as damages and 
rental for said machinery. As to this debt 
we waive the right to exempt, or claim as 
exempt, any property, real or personal, we 
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now own, or may hereafter acquire, by vir- 
tue of any homestead or exemption law, 
state or federal, now in force, or that here- 
after may be ena'-ted. P. O., Oxford, Oneida 
County, Idaho territory. $300. Phelan & 
Ferguson." Some of the notes were given 
for the price of one of the engines with Its 
accompanying boiler and mill, and the others 
for the price of the other. Some of the notes 
were paid; and the present suit was brought 
on those that were not paid. .The property 
was delivered to Phelan & Ferguson on the 
execution of the notes, and subsequently 
they sold it to the defendant Harkness, in 
part payment of a debt due from them to 
him and one Langsdorf. The defendant, at 
the time of the sale to him, knew that the 
purchase price of the property had not been 
paid to the plaintiff, and that the plaintiff 
claimed title thereto until such payment was 
made. The unpaid notes given for each en- 
gine and mill exceeded in amount the value 
of such engine and mill when the action was 
commenced. 

The territory of Idaho has a law relating 
to chattel mortgages [act of .January 12, 
1875], requiring that every such mortgage 
shall set out certain particulars as to par- 
ties, time, amount, etc., with an affidavit at- 
tached that it is bona fide, and made with- 
out any design to defraud and delay cred- 
itors; and requiring the mortgage and afli- 
davlt to be recorded in the county where thfe 
mortgagor lives, and in that where the prop- 
erty Is located; and it is declared that no 
chattel mortgage shall be valid (except as 
between the parties thereto) without com- 
pliance with these requisites, unless the 
mortgagee shall have actual possession of 
'the property mortgaged. In the present case 
no affidavit was attached" to the notes, nor 
were they recorded. 

The court found that it was the intention 
of Phelan & Ferguson and of Russell & 
Co. that the title to the said property should 
not pass from Russell & Co. until all the 
notes were paid. Upon these facts the court 
found, as conclusions of law, that the trans- 
action between Phelan & Ferguson and Rus- 
sell & Co. was a conditional or executory 
sale, and not an absolute sale with a lien 
reserved, and that the title did not pass to 
Phelan & Ferguson, or from them to the de- 
fendant, and gave judgment for the plain- 
tiff. The supreme court of the territory af- 
firmed this judgment. 7 Pac. 865. This ap- 
peal was taken from that judgment. 

Parley L. Williams, (James N. Kimball and 
Abbot R. Heywood, on the brief,) for appel- 
lant. Charles W. Bennett, for appellee. 

Mr. Justice BRADLEY, after stating the 
facts as above reported, delivered the opin- 
ion of the court. 

The first question to be considered is 
whether the transaction in question was a 
conditional sale or a mortgage; that is, 
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whether it was a mere agreement to sell up- 
on a condition to be performed, or an abso- 
lute sale, with a reservation of a lien or 
mortgage to secure the purchase money. If 
it was the latter, it is conceded that the lien 
or mortgage was void as against third per- 
sons, because not verified by affidavit, and 
not recorded as required by the law of Ida- 
ho. But, so far as words and the express in- 
tent of the parties can go, it is perfectly evi- 
dent that it .was not an absolute sale, but 
only an agreement to sell upon condition 
that the purchasers should pay their notes 
at maturity. The language is: "The express 
condition of this transaction is such that the 
title * * * does not pass * * * until 
this note and interest shall have been paid 
in full." If the vendees should fail in this, 
or If the vendors should deem themselves in- 
secure before the maturity of the notes, the 
latter were authorized to repossess them- 
selves of the machinery, and credit the then 
value of it, or the proceeds of it if they 
should sell it, upon the unpaid notes. If 
this did not pay the notes, the balance was 
still to be paid by the makers by way of 
"damages and rental foi' said machinery." 
This stipulation wq^s strictly in accordance 
with the rule of damages in such cases. Up- 
on an agreement to sell, if the purchaser 
fails to execute his contract, the true meas- 
ure of damages for its breach is the differ- 
"ence betv,'een the price of the goods agreed 
on and their value at the time of the breach 
or trial, which may fairly be stipulated to 
be the price they bring on a resale. It can- 
not be said, therefore, that the stipulations 
of the contract were inconsistent with or re- 
pugnant to what the parties declared their 
intention to be, namely, to make an ex- 
ecutory and conditional contract of sale. 
Such contracts are well known in the law 
and often recognized; and, when free from 
any fraudulent intent, are not repugnant to 
any principle of justice or equity, even 
though possession of the property be given 
to the proposed purchaser. The rule is for- 
mulated in the text-books and in many ad- 
judged cases. 

In Lord Blackburn's Treatise on the Con- 
tract of Sale, published 40 years ago, two 
rules are laid down as established. (1) That 
where, by the agreement, the vendor is to do 
anything to the goods before delivery, it is a 
condition precedent to the vesting of the 
property; (2) that where anything remains 
to be done to the goods for ascertaining the 
price, such as weighing, testing, etc., this is 
a condition precedent to the transfer of the 
property. Blackb. Sales, 152. And it is sub- 
sequently added that "the parties may indi- 
cate an intention, by their agreement, to 
make any condition precedent to the vesting 
of the property; and, if they do so, their in- 
tention is fulfilled." Blackb. Sales, 167. 

Mr. Benjamin, in his Treatise on Sales of 
Personal Property, adds to the two formu- 
lated rules of Lord Blackburn a third rule 



which is supported by many authorities, to- 
wit: (3) "Where the buyer is by the con- 
tract bound to do anything as a condition, 
either precedent or concurrent, on which the 
passing of the property depends, the prop- , 
erty will not pass until the condition be ful- 
filled, even though the goods may have been 
actually delivered into the possession of the 
buyer." Benj. Sales (2d Ed.) 236; Id. (3d 
Ed.) § 320. The author cites for this propo- 
sition Bishop V. Stillito, 2 Barn. & Aid. 329, 
note a; Brandt v. Bowlby, 2 Barn. & Add. 
932; Barrow v. Coles (Lord Ellenborough) 3 
Camp. 92; Swain v. Shepherd (Baron 
Parke) 1 Moody & R. 223; Mires v. Solebay, 
2 Mod. 243. 

In the last case, decided in the time of 
Charles II., one Alston took sheep to pas- 
ture for a certain time, with an agreement 
that if, at the end of that time, he should 
pay the owner a certain sum, he should have 
the sheep. Before the time expired the own- 
er sold them to another person; and it was 
held that the sale was valid, and that the 
agreement to sell the sheep to Alston, if he 
would pay for them at a certain day, did not 
amount to a sale, but only to an agreement. 
The other cases were instances of sales of 
goods to be paid for in cash or securities on 
delivery. It was held that the sales were 
conditional only, and that the vendors were 
entitled to retake the goods, even after de- 
livery, if the condition was not performed; 
the delivery being considered as conditional. 
This often happens in cases of sales by auc- 
tion, when certain terms of payment are pre- 
scribed, with a condition that, if they are 
not complied with, the goods may be resold 
for account of the buyer, who is to account 
for any deficiency between the second sale 
and the first. Such was the case of Lamond 
V. Duvall, 9 Q. B. 1030; and many more 
cases could be cited. 

In Ex parte Crawcour, L. R. 9 Ch. Div. 
419, certain furniture dealers let Robertson 
have a lot of furniture upon his paying £10, 
in cash and signing an agreement to pay £5 
per month (for which notes were given) un- 
til the M'hole price of the furniture should he 
paid; and when all the installments were 
paid, and not before, the furniture was to be 
the property of Robertson; but, if he failed 
to pay any of the installments, the owners 
were authorized to take possession of the 
property, and all prior payments actually 
made were to be forfeited. The court of ap- 
peals held that the property did not pass by 
this agreement, and could not be taken as 
Robertson's property by his trustee under a 
liquidation proceeding. The same conclu- 
sion was reached in the subsequent case of 
Crawcour v. Salter, L. R. 18 Ch. Div. 30. 

In these cases, it is true, support of the 
transaction was sought from a custom 
which prevails in the places where the trans- 
actions took place, of hotel-keepers holding 
their furniture on hire. But they show that 
the intent of the parties will be recognized 
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and sanctioned where it is not contrary to 
the policy of the law. This policy, in Eng- 
land, is declared by statute. It has long 
been a provision of the English bankrupt 
laws, beginning with 21 Jac. I. c. 19, that if 
any person becoming bankrupt has in his 
possession, order, or disposition, by consent 
of the owner, any goods or chattels of which 
he is the reputed owner, or takes upon him- 
self the sale, alteration, or disposition there- 
of as owner, such goods are to be sold for 
the benefit of his creditors. This law has 
had the effect of preventing or defeating con- 
ditional sales accompanied by voluntary de- 
livery of possession, except in cases like 
those before referred to; so that very few 
decisions are to be found in the English 
books directly in point on the question under 
consideration. The following case presents 
a fair illustration of the English law as 
based upon the statutes of bankruptcy. In 
Horn v. Baker, 9 East, 215, the owner of a 
term in a distillery, and of the apparatus 
and utensils employed therein, demised the 
same to J. & S. in consideration of an an- 
nuity to be paid to the owner and his wife 
during their several lives, and upon their 
death the lessees to have the liberty of 
purchasing the residue of the term, and the 
apparatus and utensils, with a proviso for 
re-entry if the annuity should at any time be 
two months in arrear. The annuity having 
become in arrear for that period, instead of 
making entry for condition broken, the wife 
and administrator of the owner brought suit 
to recover the arrears, which was stopped 
by the bankruptcy of J. & S. The question 
then arose whether the utensils passed to 
the assignees of J. & S. under the bankrupt 
act, as being in their possession, order, and 
disposition as reputed owners; and the court 
held that they did; but that, if there had 
been a usage in the trade of letting utensils 
with a distillery, the case would have admit- 
ted a different consideration, since such a 
custom might have rebutted the presumption 
of ownership arising from the possession 
and apparent order and disposition of the 
goods. This case was followed in Holroyd 
V. Gwynne, 2 Taunt. 176. 

This presumption of property in a bank- 
rupt arising from his possession and rei)uted 
ownership became so deeply imbedded in the 
English law that in process of time many per- 
sons in the profession, not adverting to its 
origin in the statute of bankruptcy, were led 
to regard it as a doctrine of the common law; 
and hence in some states in this country, 
where no such statute exists, the principles of 
the statute have been followed, and condi- 
tional sales of the kind now under considera- 
tion have been condemned either as being 
fraudulent and void as against creditors, or as 
amounting, in effect, to absolute sales with a 
reserved lien or mortgage to secure the pay- 
ment of the purchase money. This view is 
based on the notion that such sales are not al- 
lowed by law, and that the intent of the par- 



ties, however honestly formed, cannot legally 
be carried out. The insufficiency of this argu- 
ment is demonstrated by the fact that condi- 
tional sales are admissible in several acknowl- 
edged cases, and therefore there cannot bo 
any rule of law against them as such. They 
may sometimes be used as a cover for fraud; 
and, when this is charged, all the circum-. 
stances of tlie case, this included, will be 
open for the consideration of a jury. Where 
no fraud is intended, but the honest purpose 
of the parties is that the vendee shall not 
have the ownership of the goods until he has 
paid for them, there is no general principle of 
law to prevent their purpose from liaving 
effect. 

In this country, in states where no such 
statute as the English act referred to is in 
force, many decisions have been rendered sus- 
taining conditional sales accompanied by deliv- 
ery of possession, both as between the parties 
themselves and as to third persons. 

In Hussey v. Thornton, 4 Mass. 404 (decided 
in 1808), where goods were delivered on board 
of a vessel for the vendee upon an agreement 
for a sale, subject to the condition that the 
goods should remain the property of the ven- 
dors until they received security for payment, 
it was held (Chief .Justice Parsons delivering 
the opinion) that the property did not pass, 
and that the goods could not be attached by 
the creditors of the vendee. 

This case was followed in 1822 by that of 
Marston v. Baldwin, 17 Mass. GOO, which 
was replevin against a sheriflf for taking goods 
which the plaintiff had agreed to sell to one 
Holt, the defendant in the attachment; but 
by the agreement the propej'ty was not to 
vest in Holt until he should pay $100 (part of 
the price) which condition was not performed, 
though the goods were delivered. Holt had 
paid $75, which the plaintiff did not tender 
back. The court held that it was sufficient 
for the plaintiff to bo ready to repay the 
money when he should be requested, and a 
verdict for the plaintiff was sustained. 

In Barrett v. Pritchard, 2 Pick. 512, the 
court said: "It is impossible to raise a doubt 
as to the intention of the pai-ties in this case, 
for it is expressly stipulated that 'the wool, 
before manufactured, after being manufac- 
tured, or in any stage of manufacturing, shall 
be the property of the plaintiff until the price 
be paid.' It is difficult to imagine any good 
reason why this agreement should not bind 
the parties. * * * The case from Taun- 
ton (Holroyd v. Gwynne) was a case of a con- 
ditional sale; but the condition was void as 
against the policy of the statute 21 .Tac. I. c. 
19, § 11. It would not have changed the de- 
cision in that case if there had been no sale; 
for, by that statute, if the true owner of 
goods and chattels suffers another to exercise 
such control and management over them as 
to give him the appearance of being the real 
owner, and he becomes bankrupt, the goods 
and chattels shall be treated as his property,, 
and shall be assigned by the commissioners 
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for tlie benefit of his ei'editors. The case of 
Horn V. Baker, 9 East, 215, also turned on 
the same point, and nothing in either of these 
oases has any bearing on the present ques- 
tion." 

In Coggill V. Hartford & N. H. R. Co., 3 
Gray, 545, the rights of a bona fide purchaser 
from one in possession under a conditional 
sale of goods were specifically discussed, and 
the court held, in an able opinion delivered by 
Mr. Justice Bigelow, that a sale and delivery 
of goods on condition that the title shall not 
vest in the vendee until payment of the price 
passes no title until the condition Is perform- 
ed, and the vendor, if guilty of no laches, may 
reclaim the property, even from one who 
has purchased from his vendee In good faith, 
and without notice. The learned justice com- 
menced his opinion in the following terms: 
"It has long been the settled rule of law in 
this commonwealth that a sale and delivery 
of goods on condition that the property is not 
to vest until the purchase money is paid or 
secured, does not pass the title to the vendee, 
and that the vendor, in case the condition is 
not fulfilled, has a right to repossess him- 
self of the goods, both against the vendee and 
against his creditors claiming to hold tnem 
under attachments." He then addresses him- 
self to a consideration of the rights of a bona 
fide purchaser from the vendee, purchasing 
without notice of the condition on which the 
latter holds the goods in his possession; and 
he concludes that they are no greater than 
those of a creditor. He says: "All the cases 
turn on the principle that the compliance with 
the conditions of sale and delivery is, by the 
terms of the contract, precedent to the trans- 
fer of the property from the vendor to the 
vendee. The vendee in such cases acquires 
no property in the goods. He is only a bailee 
for a specific purpose. The delivery which in 
ordinary cases passes the title to the vendee 
must take effect according to the agreement 
of the parties, and can operate to vest the 
property only when the contingency contem- 
plated by the contract arises. The vendee, 
therefore, in such cases, having no title to 
the property, can pass none to others. He 
has only a bare right of possession, and those 
"Who claim under him, either as creditors or 
purchasers, can acquire no higher or better 
title. Such Is the necessary result of carry- 
ing into effect the intention of the parties to 
a conditional sale and delivery. Any other 
rule would be equivalent to the denial of the 
validity of such contracts. But they certainly 
violate no rule of law, nor are they contrary 
to sound policy." 

This case was followed in Sargent v. Met- 
calf, 5 Gray, 30G; Deshon v. Bigelow, 8 Gray, 
159; Whitney v. Eaton, 15 Gray, 22.5; Hir- 
schorn v. Canney, 98 JIass. 149; and Chase 
V. Ingalls, 122 Mass. 381; and is believed to 
express the settled law of Massachusetts. 

The same doctrine prevails in Connecticut, 
and was sustained in an able and learned opin- 
ion of Chief Justice Williams, in the case of 



Forbes v. Marsh, 15 Conn. 38^ (decided in 
1843), In which the principal authorities are 
reviewed. The decision in this case was fol- 
lowed in the subsequent case of Hart v. Car- 
penter, 24 Conn. 427, where the question arose 
upon the claim of a bona fide purchaser. 

In New York the law is the same, at least 
so far as relates to the vendee in a conditional 
sale and to his creditors; though there has 
been some diversity of opinion in its application 
to bona fide purchasers from such vendee. 

As early as 1822, in the case of Haggerty 
V. Palmer, 6 Johns. Ch. 437, where an auc- 
tioneer had delivered to the purchaser goods 
sold at auction, it being one of the conditions 
of sale that indorsed notes should be given iu 
payment, which the purchaser failed to give, 
Chancellor Kent held that it was a condi- 
tional sale and delivery, and gave no title 
which the vendee could transfer to an as- 
signee for the benefit of creditors; and he said 
that the cas(^ under the English bankrupt 
act did not apply here. The chancellor re- 
marked, however, that "if the goods had been 
fairly sold by P. [the conditional vendee], or 
if the proceeds had been actually appropriated 
by the assignees before notice of this suit 
and of the injunction, the remedy would have 
been gone." 

In Strong v. Taylor, 2 Hill, 326, Nelson, 
C. J., pronoimcing the opinion, it was held to 
be a conditional sale where the agreement 
was to sell a canal-boat for a certain sum, to 
be paid in freighting flour and wheat, as di- 
rected by the vendor, he to have half the 
freight until paid in full, with interest. Be- 
fore the money was all paid the boat was 
seized under an execution against the vendee; 
and, in a suit by the vendor against the sher- 
iff, a verdict was found for the plaintiff, un- 
der the instruction of the court, and was sus- 
tained in banc upon the authority of the 
Massachusetts case of Barrett v. Pritchard, 
2 I'ick. 512. 

In Herring v. Hoppock, 15 N. Y. 409, the 
same doctrine was followed. In that case 
there Was an agreement in writing for the 
sale of an iron safe, which was delivered to 
the vendee, and a note at six months given 
therefor; but it was expressly understood 
that no title was to pass until the note was 
paid; and if not paid. Herring, the vendor, 
was authorized to retake the safe, and collect 
all reasonable charges for its use. The sher- 
iff levied on the safe as the property of 
the vendee, with notice of the plaintiff's claim. 
The court of appeals held that the title did 
not pass out of Herring. Paige, J., said: 
"Whenever there is a condition precedent at-* 
tached to- a contract of sale which is not waiv- 
ed by an absolute and unconditional deliveiT, 
no title passes to the vendee imtil he performs 
the condition or the seller waives it." Corn- 
stock, J., said that, if the question were new, 
it might be more in accordance with the an- 
alogies of the law to regard the writing giv- 
en on the sale as a mere security for the debt 
in the nature of a personal mortgage; but he 
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considered the law as having been settled by 
the previous cases, and the court unanimously 
concurred in the decision. 

In the cases of Smith v. Lynes, 5 N. Y. 
41, and Walt v. Green, 35 Barb. 585, on ap- 
peal, 30 N. X. 55(i, it was held that a bona 
tide purchaser, without notice from a vendee 
who is in possession under a conditional sale, 
will be protected as against the original ven- 
dor. These cases were reviewed, and, we 
think, substantially overruled, in the subse- 
quent case of Ballard v. Burgett, 40 N. Y. 
314, in which separate elaborate opinions were 
delivered by Judges Grover and Lott. This 
decision was concurred in by Chief Judge 
Hunt, and Judges Woodruff, Mason, and Dan- 
iels; Judges James and Murray dissenting. 
In that case Ballard agreed to sell to one 
France a yoke of oxen for a price agreed on, 
but the contract had the condition "that the 
oxen were to remain the property of Ballard 
until they should be paid for." The oxen were 
delivered to France, and he subsequently sold 
them to the defendant Burgett, who purchased 
and received them without notice that the 
plaintiff had any claim to them. The court 
sustained Ballard's claim; and subsequent 
cases in New York are in harmony witli this 
decision. See Cole v. Mann, 62 N. Y. 1; 
Bean v. Edge, 84 N. Y. 510. 

We do not perceive that the case of Dows 
V. Kidder, 84 N. Y. 121, is adverse to the 
ruling in Ballard v. Burgett. There, al- 
though the plaintiffs stipulated that the title 
to tiie corn should not pass until payment 
of the price (which was to be cash, the 
same day), yet they indorsed and delivered 
to the purchaser the evidence of title, name- 
ly, the weigher's return, to enable him to 
take out the bill of lading in his own name, 
and use it in raising funds to pay the plain- 
tiff. The purchaser misappropriated the 
funds, and did not pay for the corn. Here 
the intent of both parties was that the pur- 
chaser might dispose of the corn, and *he 
was merely the trustee of the plaintiff, in- 
vested by him with the legal title. Of 
C'ourse, the innocent party who purchased 
the corn from the first purchaser was not 
bound by the equities between him and the 
plaintiff. 

The later case of Parker v. Baxter, 86 N. 
Y. 586, was precisely similar to Dows v. 
Kidder; and the same principle was in- 
volved in Farwell v. Impoiters' & Traders' 
Bank, 90 N. Y. 483, where the plaintiff de- 
livered his own note to a broker to get it 
discounted, and the latter pledged it as col- 
. lateral for a loan made to himself. The 
legal title passed; and although, as be- 
tween the plaintiff and the broker, the for- 
mer was the owner of the note and its pro- 
ceeds, yet that was an equity which was 
not binding on the iimocent holder. 

The decisions in Maine, New Hampshire, 
and Vermont are understood to be substan- 
tially to the same effect as those of Massa- 
chusetts and New York; though by recent 



statutes in Maine and Vermont, as also in 
Iowa, where the same ruling prevailed, it is 
declared in effect that no agreements that 
personal property, bargained and delivered 
to another, shall remain the property of the 
vendor, shall be valid against thiro persons 
without notice. George v. Stubbs, 2(; Me. 
24.1; Sawyer v. Fisher, 32 Me. 28; Brown 
V. Haynes, 52 Me. 578; Boynton v. Libby, 
62 Me. 253; Rogers v. Whitehouse, 71 Me. 
222; Sargent v. Gile, 8 N. H. 325; McFar- 
land V. Farmer, 42 N. H. 386; King v. 
Bates, 57 N. H. 446; Hefflin v. Bell, 30 Vt. 
184; Armington v. Houston, 38 Vt. 448; 
Fales V. Roberts, 38 Vt. 503; Duncans v. 
Stone, 45 Vt. 123; Moseley v. Shattuck, 43 
Iowa, 540; Thorpe v. Fowler, 57 Iowa, 541, 
11 N. W. 3. 

. The same view of the law has been taken 
in several other states. In Xew Jersey, in 
the case of Cole v. Berry, 42 N. J. Law, 308, 
it was held that a contract for the sale of a 
sewing-machine to be delivered and paid for 
by installments, and to remain the property 
of the vendor until paid for, was a condi- 
tional sale, and gave the vendee no title un- 
til the condition was performed; and the 
cases are very fully discussed and distin- 
guished. 

In Pennsylvania the law is understood to 
be somewhat different. It is thus summar- 
ized by Judge Depue, in the opinion deliv- 
ered in Cole v. Berry, 42 N. J. Law, 314, 
where he says: "In Pennsylvania a distinc- 
tion is taken between delivery under a bail- 
ment, ^\ith an option in the bailee to pur- 
chase at a named ijrice, and a delivery un- 
der a contract of sale containins a reserva- 
tion of title in the vendor until the contract 
price be paid; it being held that in the for- 
mer Instance property does not pass as in 
favor of creditors and purchasers of the 
bailee, but that in the latter instance deliv- 
ery to the vendee subjects the property to 
execution at the suit of his creditors, and 
makes it transferable to bona fide pur- 
chasers. Chamberlain v. Smith, 44 Pa. St. 
431; Rose v. Story, 1 Pa. St. 190; Martin v. 
Mathiot, 14 Serg. & R. 214; Haak v. Lin- 
derman, 64 Pa. St. 499." But, as the learn- 
ed Judge adds: "This distinction is discred- 
ited by the great weight of authority, which 
puts possession under a conditional con- 
tract of sale and possession under a bail- 
ment on the same footing, — liable to be as- 
sailed by creditors and purchasers for actual 
fraud, but not fraudulent per se." 

In this connection, see the case of Cop- 
land V. Bosquet, 4 Wash. C. C. 588, Fed. 
Cas. No. 3,212, where Mr. Justice Washing- 
ton and Judge Peters (the former delivering 
the opinion of the court) sustained a condi- 
tional sale and delivery against a purchaser 
from the vendee, who claimed to be a bona 
fide purchaser without notice. 

In Ohio the validity of conditional sales ac- 
companied by delivery of possession Is fully 
sustained. The latest reported case brought 
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to our attention is that of Call v. Seymour, 
40 Ohio St. 670, which arose upon a written 
contract contained in several promissory 
notes given for installments of the purchase 
money of a machine, and resembling very 
much the contract in the case now under 
■consideration. Following the note, and as 
& part of the same document, is this condi- 
tion: "The express conditions of the sale 
and purchase of the separator and horse- 
power for which this note is given, is such 
that the title, ownership, or possession does 
not pass from the said Seymour, Sabin & 
Co. until this note, with interest, is paid in 
full. The said Seymour, Sabin & Co. have 
full power to declare this note due, and 
false possession of said separator and horse- 
power, at any time they may deem this 
note insecure, even before the maturity of 
the note, and to feell the said machine at 
public or private sale, the proceeds to be ap- 
plied upon the unpaid balance of the pur- 
chase price." The machine was seized un- 
der an attachment issued against the ven- 
dee, and the action was brought by the ven- 
dor against the constable who served the 
attachment. The case was fully argued, 
and the authorities pro and con duly consid- 
ered by the court, which sustained the con- 
dition expressed in the contract, and af- 
firmed the judgment for the plaintiff. See, 
also, Sanders v. Keber, 28 Ohio St. 630. 

The same law prevails in Indiana. Shire- 
man V. Jackson, 14 Ind. 459; Dunbar v. 
Rawles, 28 Ind. 225; Bradshaw v. War- 
ner, 54 Ind. 58; Hodson v. Warner, 60 
Ind. 214; McGirr v. Sell, Id. 249. The same 
in Michigan. Whitney v. McConnell, 29 
Mich. 12; Smith v. Lozo, 42 Mich. 6, 3 N. 
W. 227; Marquette Manuf'g Co. v. JefCery, 
49 Mich. 283, 13 N. W. 592. The same in 
Missouri. Ridgeway v. Kennedy, 52 Mo. 
24; Wangler v. Franklin, 70 Mo. 659; Sum- 
ner V. Cottey, 71 Mo. 121. The same in Al- 
abama. Fairbanks v. Eureka, 67 Ala. 109; 
Sumner v. Woods, Id. 139. The same in 
several other states. For a very elaborate 
collection of cases on the subject, see Mr. 
Bennett's note to Benj. Sales (4th Ed.) § 
320, pp. 329-336; and Mr. Freeman's note 
to Kanaga v. Taylor, 70 Am. Dec. 62, 7 Ohio 
St. 134. It is unnecessary to quote further 
from the decisions. The quotations al- 
ready made show the grounds and reasons 
of the rule. 

The law has been held differently in Illi- 
nois, and very nearly in conformity with 
the English decisions under the operation 
of the bankrupt law. The doctrine of the 
supreme court of that state is that if a per- 
son agrees to sell to another a chattel on 
condition that the price shall be paid withir 
a certain time, retaining the title in himself 
in the mean time, and delivers the chattel 
to the vendee so as to clothe him with the 
apparent ownership, a bona fide purchaser, 
or an execution creditor of the latter, is en- 
titled to protection as against the claim of 



the original vendor. Brundage v. Camp, 
21 111. 330; McCormick v. Hadden, 37 111. 
370; Murch v. Wright, 46 111. 488; Michigan 
Cent. R. Co. v. Phillips, CO 111. 190; Lucas 
V. Campbell, 88 111. 447; Van Duzor v. Al- 
len, 90 111. 499. Perhaps the statute of Illi- 
nois on the subject of chattel mortgages has 
influenced some of these decisions. This 
statute declares that "no mortgage, trust 
deed, or other conveyance of personal prop- 
erty having the effect of a" mortgage or lien 
upon such property. Is valid as against the 
rights and interests of any third person, un- 
less the possession thereof be delivered to 
and remain with the grantee, or the instru- 
ment provide that the possession of the 
property may remain with the grantor, and 
the instrument be acknowledged and re- 
corded." It has been supposed that this 
statute indicates a rule of public policy con- 
demning secret liens and reservations of 
title on the part of vendors, and making 
void all agreements for such liens or reser- 
vations unless registered in the manner re- 
quired for chattel mortgages. At all events, 
the doctrine above referred to has become 
a rule of property in Illinois, and we have 
felt bound to observe it as such. 

In the case of Hervey v. Rhode Island 
Locomotive Works, 93 IJ. S. 664, where a 
Rhode Island company leased to certain 
Illinois railroad contractors a locomotive en- 
gine and tender at a certain rent, payable at 
stated times during the ensuing year, with 
an agreement that, if the rent was duly 
paid, the engine and tender should become 
the property of the lessees, and possession 
was delivered to them, this court, being sat- 
isfied that the transaction was a conditional 
sale, and that, by the law of Illinois, the 
reservation of title by the lessors was void 
as against third persons unless the agree- 
ment was recorded (which it was not in 
proper time), decided that a levy and sale of 
the* property in Illinois, under a judgment 
against the lessees, were valid, and that the 
locomotive works could not reclaim it. Mr. 
Justice Davis, delivering the opinion of the 
court, said: "It was decided by this court 
in Green v. Van Buskirk, 5 Wall. 307, and 7 
Wall. 139, that the liability of property to 
be sold under legal process issuing from the 
courts of the state where it is situated, must 
be determined by the law there, rather than 
that of the jurisdiction where the owner 
lives. These decisions rest on the ground 
that every state has the right to regulate 
the transfer of property within its limits, 
and tbat whoever sends property to it im- 
pliedly submits to the regulations concern- 
ing its transfer in force there, although a 
different rule of transfer prevails, in the ju- 
risdiction where he resides. • • * The 
policy of the law in Illinois will not permit 
the owner of personal property to sell it, 
either absolutely or conditionally, and still 
continue in possession of it. Possession is 
one of the strongest evidences of title to 
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this class of property, and cannot be right- 
fully separated from the title, except in the 
manner pointed out by the statute. The 
courts of Illinois say that to sufCer, without 
notice to the world, the real ownership to be 
in one person, and the ostensible ownership 
in another, gives a false credit to the latter, 
and in this way works an injury to third 
persons. Accordingly, the actual owner of 
personal property creating an interest in an- 
other to whom it is delivered, if desirous of 
preserving a lien on it, must comply with 
the provisions of the chattel mortgage act. 
Rev. St. 111. 1874, 711, 712." The Illinois 
cases are then referred to by the learned 
justice to show the precise condition of the 
law of that state on the subject under con- 
sideration. 

The case of Hervey v. Rhode Island Loco- 
motive Works is relied on by the appellants 
in the present case as a decision in their 
favor; but this is not a correct conclusion, 
for it is apparent that the only points de- 
cided in that case were— First, that it was 
to be governed by the law of Illinois, the 
place where the property was situated; sec- 
ondly, that by the law of Illinois the agree- 
ment for continuing the -title of the property 
in the vendors after its delivery to the ven- 
dees, whereby the latter became the osten- 
sible owners, was void as against third per- 
sons. This is all that was decided, and it 
does not aid the appellants, unless they can 
show that the law as held in Illinois, con- 
trary to the great weight of authority in 
England and this country, is that which 
should govern the present case. And this 
we think they cannot do. We do not mean 
to say that the Illinois doctrine is not sup- 
ported by some decisions in other states. 
There are such decisions; but they are few 
In number compared with those in which it 
is held that conditional sales are valid and 
lawful as well against third persons as 
against the parties to the contract. 

The appellants, however, rely with much 
confidence on the decision of this court in 
Heryford v. Davis, 102 U. S. 235, a case 
coming from Missouri, where the law al- 
lows and sustains conditional sales. But 
we do not think that this case, any more 
than that of Hervey v. Rhode Island Loco- 
motive Works, will be found to support 
their views. The whole question in Hery- 
ford V. Davis was as to the construction of 
the contract. This was in the form of a 
lease, but it contained provisions so ir- 
reconcilable with the idea of its being real- 
,ly a lease, and so demonstrable that it was 
an absolute sale with a reservation of a 
mortgage lien, that the latter interpretation 
was given to it by the court. This inter- 
pretation rendered it obnoxious to the stat- 
ute of Missouri requiring mortgages of per- 
sonal property to be recorded in order to be 
valid as against third persons. It was con- 
ceded by the court, in the opinion delivered 
by Mr. Justice Strong, that if the agree- 



ment had really amounted to a lease, with 
an agreement for a conditional sale, the 
claim of the vendors would have been valid. 
The first two or three sentences of the opin- 
ion furnish a key to the whole effect of the 
decision. Mr. Justice Strong says: "The 
correct determination of this case depends 
altogether upon the construction that must 
be given to the contract between the Jack- 
son & Sharp Company and the railroad com- 
pany, against which the defendants below 
recovered their judgment and obtained their 
execution. If that contract was a more 
lease of the cars to the railroad company, or 
if it was only a conditional sale, which did 
not pass the ownership until the condition 
should be performed, the property was not 
subject to levy and sale under execution at 
the suit of the defendant against the com- 
pany. But if, on the other hand, the title 
passed by the contract, and what was re- 
served by the Jackson & Sharp Company 
was a lien or security for the payment of 
the price, or what is called sometimes a 
mortgage back to the vendors, the cars were 
subject to levy and sale as the property of 
the railroad company." The whole residue 
of the opinion is occupied with the discus- 
sion of the true construction of the con- 
tract; and, as we have stated, the conclu- 
sion was reached that it was not really a 
lease nor a conditional sale, but an absolute 
sale, with the I'eservation of a lien or se- 
curity for the payment of the price. This 
ended the case; for, thus interpreted, the 
instrument inured as a mortgage in favor of 
the vendors, and ought to have been record- 
ed in order to protect them against third 
persons. 

But whatever the law may be with regard 
to a bona fide purchaser from the vendee in 
a conditional sale, there is a circumstance 
in the present case which makes it clear of 
all difficulty. The appellant in the present 
case was not a bona fide purchaser without 
notice. The court below find that, at the 
time of and prior to the sale, he knew the 
purchase price of the property had not been 
paid, and that Russell & Co. claimed title 
thereto until such payment was made. Un- 
der such circumstances, it is almost the 
unanimous opinion of all the courts that he 
cannot hold the property as against the true 
owners; but as the rulings of this court 
have been, as we think, somewhat misun- 
derstood, we have thought it proper to ex- 
amine the subject with some care, and to 
state what we regard as the general rule 
of law where it is not afCected by local stat- 
utes or local decisions to the contrary. 

It is only necessary to add that there is 
nothing either in the statute or adjudged 
law of Idaho to prevent, in this case, the op- 
eration of the general rule, which we consid- 
er to be established by overwhelming au- 
thority, namely, that, in the absence of 
fraud, an agreement for a conditional sale is 
good and valid as well against third persons 
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as against the parties to the transaction; 
and the furtlier rule, that a bailee of per- 
sonal property cannot convey the title, or 
subject it to execution for his own debts, 



until the condition on -which the agreement 
to sell^was made, has been performed. 

The judgment of the supreme court of the 
territory of Utah is affirmed. 
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WAGAR V. DETROIT, L. & N. R. CO. 

(44 N. W. 1113, 79 Mich. 648.) 

Supreme Court of Michigan. April 11, 1890. 

Appeal from circuit court, Ionia county; 
Vernon H. Smith, Judge. 

Replevin by HumpreyR. Wagar against 
the Detroit, Lansing & Northern Railroad 
Clompany, which had taken possession of 
the property in controversy as being that 
of John J. Foster & Co. There was judg- 
ment for plaintiff, and defendant appeals. 

Lemuel & William Clute,{W. E. Huyt, of 
counsel,) for appellant. McGarry & Ford 
and W. W. Mitchell, for appellee. 

CAMPBELL,J. In this casethefacts are 
found and rest chiefly on documents. The 
only question in the case which is of any 
special importance is whether a sale of 
lumber made by W. F. & G. W. Turner to 
John J. Foster & Co. passed title to ino.OOO 
feet of mjll culls replevied in this suit. On 
August 17, 1887, W. F. & G. W. Turner 
owned 125,000 feet of pine mill culls, piled 
up at Dixon's siding, in piles marked "Mill 
Culls," but containing more or less other 
lumber. On that day the Turners sold by 
absolute bill of sale, and for paymentmade 
at the time, 100,000 feet of mill culls, at 
$5.50, to be loaded as quickly as possible. 
The sale was made at the purchaser's office 
in Greenville. Two days thereafter George 
W. Turner sold to his brother William F. 
Turner his undivided half of their joint 
property, consisting of logs and miscella- 
neous lumbering property, including lum- 
ber piled at Dixon's siding, which included 
various grades of pine and some hemlock. 
On the 26th of August, 18S7, W. F. Turner 
sold to plaintiff all the pine and hemlock 
lumber piled at Dixon's siding, and all the 
logs and lumber at Stroupe & Payne's 
mill, at Cedar Lake, in Kent county. This 
was to be paid for at seven dollars a thou- 
sand for all grades above dead culls, de- 
ducting cost of manufacture and other ex- 
penses, including that of loading on the 
cars for shipment. This was to be paid as 
certain notes matured against Turner at 
two banks named and his remaining bank 
indebtedness. Plaintiff took such posses- 
sion as w^as practicable. On the night of 
September 5th, Foster & Co. took away 
from the piles at Dixon's siding 112.945 feet, 
which included 3,000 feet which had been 
sawed after their purchase. This whole 
amount is the property replevied. It is 
not claimed that this extra 12,945 feet was 
the property of Foster & Co., and to that 
extent the i)lain tiff was entitled to recover. 
But it is claimed by defendants that the 
100,000 feet belonged to Foster & Co. It 
cannot be disputed that if Foster & Co. 
owned 100,000 feet of the lumber plaintiff 
could not get any title to it by his jmr- 
chase. He could only take what was the 
property of his vendor. Tuttle v. White, 
46 Mich, 485, 9 N. W. Rep. 528. Neither can 
it be claimed that if Foster & (vO. ever got 
' title to any lumber they lost it. The only 
question is whether their purchase was 
complete, or was amere agreement to sell. 
No principle is more uniformly settled 
than that title passes by a sale of personal 
property, where such is the meaning of the 



acts of the parties; and it is equally well 
settled that, where nothing remains to be 
done by the vendor, title passes. Lingham, 
v. Egglestcm, 27 Mich. 324; Wilkinson v.. 
Holiday, 33 Mich. 3S6: Haskell v. Ayres, 
35 Mich. 89; Grant v. Bank, Id. 515; Iron 
Cliffs Co. V. Buhl, 42 Mich. 86, 3 N. W. 
Rep. 269 ; Carpenter v. Graham, 42 Mich . 191 , 
3 N. W. Rep. 974; Larkln v. Lumber Co.,42' 
Mich. 296, 3 N. W. Rep. 904. All of those 
cases— which are but a small number of 
our own decisions— recognize these princi- 
ples, and some Qf them are nearly, and 
some are precisely, analogous. In Ling- 
ham v. Eggleston and Wilkinson v. Holi- 
day, where title did not, or did not neces- 
sarily, pass, the decisions were based on 
grounds which distinctly recognized the 
distinctions named. In Haskell v. Ayres 
it was held that a sale of all the merchant- 
able timber on specified lands passed an 
immediate and complete title, and the 
merchantable character was a fact which 
was susceptible of proof, although this 
quality was found in woods containing- 
other timber, and it must of necessity be 
to some extent a matter of judgment. In 
Grant v. Bank an agreement was made to 
convey to a trustee "all the merchantable 
long timber, not to exceed 20 per cent, of 
Norway, in the boom at East Ta was, and 
enough more to make up the quantity to 
one million feet, at ten and a half dollars 
per thousand feet, the same to be rafted 
and delivered to said trustee, free of charges,, 
when required, he furnishing the necessary 
chains for rafting the same; the sale and 
delivery in the boom to be made as soon 
as possible. " It was held in this case that 
a bill of sale and acceptance of order by 
the boom company passed the title at 
once, although there were several contin- 
gencies and difficulties as to identifica- 
tion, and that such subsequent expenses 
of rafting and towing as are chargeable 
to an. owner became thi^i-eby chargeable 
to the trustee. In Iron Cliffs Co. v. Buhl, 
when 2,000 tons of ore out of a larger mass 
were sold to purchasers, who paid for it in 
full, they were held subject to lose 300' 
tons, which the bailee failed to transport 
to them. It was held that, as the mass 
was of similar kind and character, it made 
no difference that the one sold was to be 
taken from it when done by the vendors or 
their agents. In Carpenter v. Graham a 
sale of a thousand barrels out of a larger 
number of several thousand passed title 
before severance, so as to prevail against 
a seizure underprocess. In each of the lat- 
ter cases it required the action of the ven- 
dee to identify the property sold, but the 
vendor had no further control to direct 
what should be taken. It is impossible to 
distinguish these cases from the one before 
us; and where our own decisions reach, 
the case it is not admissible to go beyond 
them. It is nevertheless stated in Judge 
Holmes' note to 2 Kent, Comm. 492, and 
in Kerr's notes to Benjamin on Sales, § 398^ 
that the prevailing American doctrine sus- 
tains the transfer of title to propertj'to be- 
taken bythe purchaserfrom alargermass. 
If this doctrine is not true, it would follow 
that a sale to two different persons of 100,- 
000 feet, in a lumber yard of 200,000 feet, 
would be of no avail against a subsequent 
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sale of the whole to a third party. The 
last purchaser would be do more protected 
against fraud by the sale to the former 
purchaser of a particular pile than of part 
of the lumber, and there is no rule of law 
which defeats a completed honest sale bj' 
a subsequent sale to somebody else, wheth- 
er the latter is honest or dishonest. But 
we are only concerned here with enforcing 
our own decisions, which were not hastily 
made, and which this court has never de- 
clared subject to reconsideration. Any de- 
parture from them would amount to an 
ex post facto extinction of rights acquired 
rnder them. Under the facts found, plain- 



tiff's recovery should not have been al- 
lowed, and defendants should have judg- 
ment for the value of 100,000 feet of lumber 
or its return with such damages as have 
accrued by the expenses of loading and 
carriage. 

MORSE, J., did not sit. 

CHAMPLIN, C. J., and LONG and 
GRANT, J.l. The foregoing opinion was 
prepared by our late associate. We con- 
cur in the opinion, and adopt it as our 
own. Judgment is reversed, and new trial 
ordered. 
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NOAH T. PIERCE. 

(48 N. W. 277, 85 Mich. 70.) 

Supreme Court of Michigan. Feb. 27, 1891. 

Error to circuit court, Allegan county; Dan 
J. Arnold, .Judge. 

Tatem & Quinsey, for appellant. Padgham 
& Humphrey, for appellee. 

MORSE, J. This is a case originating in 
justice court, and in which the plaintiff has 
recovered judgment in that court and the 
circuit, for the value of a wagon sold at auc- 
tion for the sum of $11.75. The circuit judge 
finds the facts to be, in substance, that the 
plaintiff had a sale at public auction of his 
stock and farming tools. "All sums over five 
dollars" were to be on six months' time, on 
good approved security. The defendant was 
present, and plainly saw the wagon, and bid 
witii others upon it. It was struck off to 
him at $11.75. After the sale was conclud- 
ed, and defendant was going home, he said 
to plaintiff, "I will settle with you for this 
wagon tlie first time you come to Moline;"' 
and plaintiff replied, "That is all right." As 
the parties botli then intended and under- 
stood the matter, the wagon so bought by the 
defendant was then his property, and the 
title had passed to him, and he was to settle 
for It when the plaintiff came to Moline, 
where defendant resided. About two weeks 
after the sale the plaintiff called upon the de- 
fendant at Moline, and asked him to settle 
for the wagon. Defendant replied that he 
didn't know as he would take it; that he had 
no use for it; but that he would take It if 
plaintiff would take his pay out of defend- 
ant's store. Plaintiff refused to do this, and 
defendant refused to settle or pay for the 
wagon in any other way, and about four 
moQths thereafter the plaintiff brought this 
suit to recover the purchase price of the 
wagon. It is claimed on the part of the de- 
fendant that he supposed he was bidding on 
another wagon, and not upon the one he 
bought; that there was, by reason of this 
mistake, no meeting of the minds of the par- 
ties, and hence no sale. But this claim is 
not made out by the evidence in the case; 
therefore it becomes unnecessary to deter- 



mine whether, if true, it would or would not 
have the effect claimed. It is claimed there 
can be no recoveiy, because it is claimed 
there was no deliveiy of the wagon to de- 
fendant. The wagon was left where it was 
when sold to defendant; the plaintiff has not 
since that time assumed or exercised any 
control over it, or meddled with It In any 
way. It has ever since been subject to the 
defendant's control and disposal. It is claim- 
ed that plaintiff should have resold the 
wagon, and that, had he done this, he could 
Imve recovered only the difference between 
the price received on such resale, and the 
price bid by defendant, and until such resale 
there can be no recovery. The proofs show 
the wagon to have been worth the full sum 
bid by the defendant at the time It was 
struck off. The court found, as matters of 
law, as follows: "(1) The title having passed 
to defendant, as already found, the measure 
of damages Is not the difference (if any) be- 
tween the actual value at the time .lud the 
sum for which the defendant bougnt the 
wagon; and inasmuch as the defenaant re- 
fused to settle with the plaintiff for the pur- 
chase price of the wagon, and to execute any 
evidence of indebtedness for the amount due 
in six months with seven per cent, interest, 
or to pay for the wagon at all except In goods, 
he was not entitled to the six montns men- 
tioned in the printed conditions of sale, but 
the amount was due and payable at once, as 
though no conditions of sale had been men- 
tioned. (2) The plaintiff is entitled to have 
judgment entered in his favor against the de- 
fendant for the said sum of $11.75, together 
with $1.77 Interest from May 20, 18.S7, 
amounting in all to $13.52, together with his 
costs of suit in this court, as in cases com- 
menced in this court, to be taxed, and to 
have execution therefor." Errors are assign- 
ed upon the findings of fact by the court, but 
the record shows that there was testimony 
tending to support each of such findings, and 
therefore we cannot disturb them. The con- 
clusions of law upon the facts found are cor- 
rect. The judgment is affirmed, with costs. 

LONG, J., did not sit. The other justices 
concurred. 
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LOBDELL et al. v. HORTO'N. 

(40 N. W. 28, 71 Mich. 681.) 

Supreme Court of Michigan. Oct. 19, 1888. 

Error to circuit court, Mecosta county; C. 
C. Fuller, Judge. 

Assumpsit by Albert W. Lobdell, Moses 
Berridge, and George E. Slosson, against 
Thomas G. Horton, for |(371.21, balance due 
on goods sold. Judgment was entered on a 
verdict for defendant, and plaintift brings 
error. 

h. G. Palmer and N. W. Bush, for appel- 
lants. Frank Dumon, for appellee. 

CHAMPLIN, J. Plaintiff brought assump- 
sit to recover on an account for goods sold 
and delivered. The declaration was upon 
the common counts. The defendant pleaded 
the general issue, with notice of set-off. On 
the trial defendant admitted the eorrectnes.s 
of plaintiff's claim, subject, however, to be 
reduced by such set-off as he should be able 
to prove. The main contention was over a 
quantity of hemlock logs, which defendant 
claimed to have sold and delivered to plain- 



tiffs, and for which the plaintiffs were to pay 
him $2.75 for each thousand feet, as soon 
as they were sawed, according to the mill 
tally. The plaintiffs, on the contrary, claim- 
ed that the transaction was not an absolute 
sale, but was intended as a security for an 
indebtedness which defendant owed to them. 
The testimony in support of the theoi-y of 
each party was properly submitted to the 
jury by the court, and they found in accord- 
ance with the defendant's theory. Plaintiffs' 
claim that, because the logs were not to be 
paid for until the lumber was sawed and 
tallied, so as to ascertain the quantity, that 
the title did not pass. The pith of yie ques- 
tion lies in the fact that before the logs were 
sawed they were mostly destroyed by fire. 
We have often decided that whether the title 
passed or not, where something remained to 
be done before the exact amount to be paid 
could be arrived at depended upon the inten- 
tion of the parties, and was a proper ques- 
tion of fact to be determined by a jury. Up- 
on this point the charge was explicit, and 
we see no occasion for disturbing the ver- 
dict. The judgment of the circuit court must 
be affirmed. The other justices concurred. 
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Ex parte CRAWCOUR. 

In re ROBERTSON. 

(9 Oh. Div. 419.) 

Court of Appeal. June 27, 1878. 

This was an appeal from a decision of Mr. 
Registrar Hazlitt, acting as chief judge in 
lianki-uptcy. 

On the 29th of November, 1877, an agree- 
ment in writing was entered into between 
W. A. Robertson, a trader, of the one part, 
and I.fiwin Crawcour & Co., upholsterers, of 
the other part, which contained the following 
provisions: — 

(1.) "That Lewin Crawcour & Co. thereby 
let to Robertson, and he thereby hired of 
thtm, the several articles of furniture and ef- 
fects belonging to them mentioned in the 
schedule thereto, and which were admitted by 
Robertson to be of the value of £(k3 4s. lOd., 
adding thereto 5 per cent, on the said value 
less the amount of first instalment. 

(2.) "The said articles of furniture and ef- 
fe(t.s are hired by W. A. Robertson upon the 
following terms and conditions: — 

Ci.) "W. A. Robertson is to pay to Lewin 
Crawcour & Co. the sum of £10 on the signing 
hereof, £5 on the 4th of January next, and £5 
on the 4th day of each succeeding calendar 
month during the continuance of this agree- 
ment, and is also on the signing hereof to de- 
posit with Lewin Crawcour & Co. promissory 
notes for the total amount of the ihstalments 
to be paid hereunder, such promissory notes 
being given as collateral security, and entire- 
ly without prejudice to the title of Lewin 
Crawcour & Co. in or to the said furniture 
and effects, and of all rights reserved to them 
by this agreement, and subject to this stipu- 
lation, that, in case of the goods being seized 
and removed by Lewin Crawcour & Co. under 
clause .0, the whole of such promissory notes, 
or so many of them as shall then be current, 
shall after such seizure and removal be given 
Tip on demand to AV. A. Robertson, and shall 
from and after such seizure and i-emoval be- 
come absolutely void. 

(4.) "W. A. Robertson is to keep the rent of 
the premises in which the said furniture and 
effects are placed regularly and punctually 
paid, and not to part with possession of, re- 
move, or otherwise deal with the said goods, 
or any part thereof, nor to part with the pos- 
session of, or assign his interest in, the house 
or premises wherein the said goods may be, 
without the consent in writing of Lewin 
Crawcour & Co being first obtained. 

(').) "In the event of non-payment of any of 
the above notes on the days upon which they 
respectively become due, or of the breach of 
any of the conditions herein expressed to be 
performed by W. A Robertson, or in case 
the said furniture and effects, or any part 
thereof shall be seized or taken in execution 
under any process of any court either of law 
«r of equity, Lewin Crawcour & Co. may by 
themselves, or others, their servants or agents, 



enter into any house or place where the said 
articles of furniture or any of them shall then 
be, and seize, remove, and retake possession of 
the same, as in their first and former estate, 
notwithstanding any payments inade by W. 
A. Robertson, and Robertson shall be barred 
from commencing or maintaining any action of 
trespass or otherwise by reason of such taking 
possession as aforesaid, or of the temporary 
possession of the premises wherein the said 
goods may be, for such time as may be rea- 
sonably occupied in such removal, or for the 
recovery of any part of the moneys paid un- 
der this agreement, which, upon such default 
or breach as aforesaid, it is hereby agreed are 
to be absolutely forfeited to Lewin Crawcour 
& Co. 

(6.) "I'pon payment by W. A. Robertson to 
Lewin Crawcour & Co. of the full sum of £()-j 
17s. lOd. by the instalments aforesaid the 
agreement shall be deemed completed, and 
shall thenceforth close and determine, and the 
said furniture and effects shall become and he 
the property of W. A. Robertson; but until 
the whole of the said sum shall have been 
paid the said articles of furniture and effects 
shall remain the sole and absolute property of 
Lewin Crawcour & Co., and are only let on 
hire to W. A. Robertson, who hereby agi-ees 
to take all proper care of the same during the 
hiring, and, in case of damage by fire or oth- 
erwise, W. A. Robertson will bear the loss or 
risk." 

The articles mentioned in the schedule to 
the agreement consisted of ordinary house- 
hold furniture. Soon after the execution of 
the agreement they were delivered at Robi^rt- 
son's private residence. On the 9th of Janu- 
ary, 1878, Robertson filed a liquidation peti- 
tion, under whicn a trustee was appointed, 
who, on the 26th of February, took posses- 
sion of the furniture comprised in the agree- 
ment of the ?9th of November, 1877, which 
was still In debtor's house, and remained in 
possession of it until the 19th of March, 1878, 
when Lewin Crawcour & Co. took possession 
of it. The instalments of rent due in Febru- 
ary and March had not been paid. On the 
22nd of March tlie trustee obtained from the 
court of bankruptcy an injunction restraining 
Lewin Crawcour & Co. from removing the 
furniture, and the injunction was continued 
from time to time. On the 30th of March the 
trustee gave notice of an application to the 
court for an order declaring that the furniture 
formed part of the property of the debtor 
divisible among his creditors, and belonged to 
the trustee. This application was heard on 
the 24th of May, 1878. On behalf of the trus- 
tee it was contended that the hiring agreement 
was void as against him, because it had not 
been registered under the bills of sale act, 
1854; and, moreover, that he was entitled to 
the furniture as being, at the commencement 
of the liquidation, in the order and disposi- 
tion of the debtor, with the consent of the 
true owners. On the latter point a number 
of affidavits were filed by Lewin Crawcour & 
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Co. to prove that there is a notorious custom 
of letting furniture upon terms similar to those 
of the agreement of the 29th of November, 
1877, and it was said that this custom ex- 
cluded the operation of the reputed ovener- 
ship clause. These affldavits were answered 
by a number of affidavits filed on behalf of the 
trustee, which denied the existence, or at any 
rate the notoriety, of any such custom. The 
registrar held that the agreement ought to 
have been registered as a bill of sale, and that, 
by reason of its non-registration, it was void 
as against the trustee; and on this ground, 
without going into the question of order and 
disposition, he made the order asked for, 
granting a perijetual injunction to restrain 
Lewin Crawcour & Co. from interfering with 
the furniture. Lewin Crawcour & Co. ap- 
pealed. 

Wiuslow, Q. C, and Finlay Knight, for ap- 
pellants. Yate Lee, for trustee. 

JESSEL, M. R.:— I cannot concur in the 
ground of the registrar's decision. Whether 
it can be supported on other grounds will be 
a matter for discussion at a future time. The 
registrar rested the title of the trustee simply 
on this, that the agreement was a bill of sale, 
and that it was void as against the trustee 
because it was not registered. It appears to 
me that the agreement was not a bill of sale 
by Robertson, who is the person by whom a 
bill of sale must have been executed if it is 
to be hit by the bills of sale act. Robertson 
never had any property in the goods. Craw- 
cour & Co., to whom they originally belonged, 
agreed to let them on hire to Robertson at a 
rent to be paid by Instalments, with this fur- 
ther provision, that, until all the instalments 
had been paid, the pnperty should remain in 
Crawcour & Co., and that, if any instalment 
should not be paid when it became due, they 
should be at liberty to retake possession of 
their own goods, and the instalments already 



paid should be forfeited to them. That does 
not make the document a bill of sale executed 
by Robertson, or a license given by him to 
take possession of personal chattels as secu- 
rity for a debt. It is simply one of the terms 
of the letting for hire and conditional sale of 
the goods by Crawcour & Co. to him. When 
the liquidation petition was filed, some instal- 
ments of the rent being overdue, Crawcour & 
Co. attempted to take po>^s.ss!on of their gocds. 
It appears to me that they were entitled to do 
so, and that there was no reason for granting 
the injunction. 

JAMES, L. J.:— I am of the same opinion. 

BRETT, L. J.:— It is said that this agree- 
ment contains a license by Robertson to Craw- 
cour & Co. to take possession of his goods, 
and that it therefore amounts to a bill of sale 
within sect! 7 of the bills of sale act. The 
only way, however, in which Robertson could 
have any interest in the goods or any right to 
deal with them was by virtue of the agree- 
ment itseif. It is said that the agreement 
passed the property in the goods to Robert- 
son, and that by it he at the same time mort- 
gaged the goods to Crawcour & Co., and gave 
them a license to seize them. The sole ques- 
tion therefore is, whether the property in the 
goods passed to Robertson. In my opinion 
the property did not pass by the agreement. 
To hold that it did would be clearly contrary 
to the expressed intention of the parties. Xor 
do I think that the property passed by the de- 
livery of the goods, which was made in ac- 
cordance with the agreement. In my opinion 
the property could not pass until all the in- 
stalments had been paid, and that has not 
been done yet. 

The appeal was allowed, with costs fixed at 
£20, and the c^.se was referred back to the- 
registrar to try the question of reputed owner- 
ship. 
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FIRST NAT. BANK OF CAIRO v. 
CROCKER et al. 

(Ill Mass. 163.) 

Supreme Judicial Court of Massachusetts. Suf- 
folk. Nov., 1872. 
Tort against Crocker, Smith & Co. for the 
conversion of 100 barrels of flour. It appear- 
ed on the trial that Ayers & Co., of Cairo, Il- 
linois, had dealt with defendant commission 
merdiants in Boston for some years, shipping 
them flour on consignment, for sale in Bos- 
ton, and having an open general consignment 
account with them. Ayers & Co., on August 
23, 1870, consigned to them some flour, and 
drew on them for more than its value, writing 
them that they would make it all right in the 
next shipment. The defendants paid the draft, 
which left Ayers & Co. indebted to defendants 
for about $1,500. On August 24, 1870, Ayers 
& Co. shipped the 100 barrels of flour in dis- 
pute to Boston, taking a bill of lading "con- 
signed to shipper's order Boston, Mass.," but 
on which was written "St. Louis Mills and 
Blackburn. For Crocker, Smith & Co., Bos- 
ton, Mass." They then drew on defendants 
with bill of lading attached, and discounted the 
draft, which defendants refused to accept, and 
it was returned to defendants with the bill of 
lading. When the flour arrived in Boston, 
September 12, 1870, it was accompanied by a 
way bill, on which, under "Consignees," was 
written "Crocker, Smith & Co., Boston;" and 
the flour was received by them and sold, and 
applied to the account of Ayers & Co. Sep- 
tember 14, 1870, Ayers & Co. drew a draft on 
account of the 100 baiTels of flour on Good- 
win, Locke & Co. of Boston, in favor of plain- 
tiffs, and attached to it the bill of lading. The 
diaft was accepted and paid when due. The 
bill of lading was indorsed in blank when de- 
livered by Ayers & Co., but when forwarded 
by plaintiffs the words "Deliver within-named 
flour to Goodwin, Locke & Company, or order," 
were written over the indorsement of Ayers 
& Co. 

A. Churchill and J. E. Hudson, for plaintiffs. 
A. A. Ranney, for defendants. 

AMES, J. It is manifest that the flour was 
not placed in the hands of these defendants 
for the purpose of securing an existing debt, or 
indemnifying them for any advances that they 
had made. It was not consigned to them 'in 
order that It might be sold, and the proceeds 
carried to the credit of Ayers & Company in 
general account cuncnt. It is true that the 
consignors knew that they had overdrawn 
their account, and that they had expressly 
promised to "make it all right" at the next 
shipment. But that was an executory con- 
tract. The proposed correction stood wholly jn 
agreement. A general promise to make the 
matter right was not of itself sufficient to 
vest in the defendants a title as absolute own- 
ers, even of the goods forwai'ded at the next 
shipment, unless the circumstances indicated, 
or at least wei-e consistent with, such an in- 



tention on the part of the shippei-s. But in this 
case, the consignment and the draft consti- 
tuted one transaction. The bill of lading and 
the draft came togetlier; and the defendants 
understood that the flour was sent to them, 
subject to a claim of $500 in favor of the hold- 
er of the draft. They were to receive it upon 
the trust that they were to pay that amount 
out of the proceeds. The meaning of the trans- 
action on the part of the shippers was that 
the defendants were to receive it for that 
pui-pose and upon that understanding only. It 
was as if they had said, "You may take this 
flour and sell it on our account, provided you 
will accept this draft." A bill of lading in- 
dorsed is only prima facie evidence of owner- 
ship, and is open to explanation. Pratt v. 
Parkman, 24 Pick. 42. This bill of lading was 
provisional, and was not intended to vest the 
property in the defendants, or to authorize 
their taking possession of it, except upon the 
condition of their acceptance of the draft. Al- 
len V. Williams, 12 Pick. 297. 

The act of the defendants, therefore, in tak- 
ing possession of the flour was wholly unau- 
thorized, and gave them neither valid title 
nor lawful possession. Allen v. Williams, ubi 
supra. In proceeding afterwards to sell it as 
if it were their own, and appropriating the 
proceeds, they were guilty of a wrongful con- 
version. A cai'rier may be a mere bailee for 
the consignor; and where by the tei-ms of the 
bill of lading the goods are to be delivered to 
the consignor's order, the carrier is his agent, 
and not the consignee's. Moakes v. Nicolson, 
19 C. B. (N. S.) 2U0; Baker v. Fuller, 21 Pick. 
?.18; Merchants' Nat. Bank v. Bangs, 102 
Mass. 291. On the refusal of the consignee to 
receive the goods upon the terms and for the 
purposes for which they were sent, he cannot 
take tliem for any other purpose. Sliepherd v. 
Harrison, L. R. 5 H. L. 110; De Wolf v. Gard- 
ner, 12 CUsh. 19, 23; Allen v. Williams, 12 
Pick. 297. The title to the flour therefore re- 
mained in the shipper, wholly unaffected by 
the consignment. Even in the case of a con- 
tract of sale, the fact of making the bill of 
lading deliverable to the order of the vendor, 
wlien not rebutted by evidence to the con- 
trary, is decisive to show his intention to pre- 
serve the jus disponendi, and to prevent the 
property from passing to the vendee. Wait v. 
Baker, 2 Exch. 1; A'an Casteel v. Booker, Id. 
091. The case of a mere consignment to an 
agent would be of course still stronger. 

Upon the refusal of the defendants to accept 
the consignment upon the terms proposed, 
which refusal was sufficiently manifested by 
the protest of the draft and the return of the 
bill of lading, the owners of the flour, Ayers &; 
Company, had a right to seek a new consignee, 
and to make another attempt to obtain an ad- 
vance by a draft to be charged against the 
property. An arrangement was accordingly 
made with the plaintiifs, who discounted their 
draft of .f40i) upon the security of the same 
bill of lading that had been sent to the de- 
fendants and returned by them. If this bill 
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■of lading was delivered to the plaintiffs, in- 
•dorsed in blank by Ayers & Company, (and 
there is testimony to that effect,) the transac- 
tion would operate as a transfer of their title 
in the flour to the plaiutitls, if such were the 
intention of the parties. As the property was 
At that time in Boston, it was of course in- 
capable of actual delivery at Cairo, and the 
•delivery of the evidence of title, with the in- 
dorsement upon the bill of lading, was all that 
■could be done for the transfer of the property 
from the general owner to the new purchaser; 
but it would be effectual for that purpose. 
Conard v. Atlantic Ins. Co., 1 Pet. 386, 445; 
Gibson v. Stevens, 8 How. 384; Bryans v. Nix, 
4 M. & W. 775, 791; Low v. De Wolf, 8 Pick. 
101; Gardner- V. Howland, 2 Pick. 599; Stan- 
ton V. Small, 3 Sandf. 230; I'ratt v. Parkman, 
24 Pick. 42. In Gibson v. Stevens, the court 
say, per Taney, C. .T.: "This rule applies to 
■every case where the thing sold is, from its 
cliaracter or situation at the time, incapable of 
actual delivery." To the extent of their ad- 
vance of money upon the draft, therefore, the 
plaintiffs would be considered as purchasers, 
and they would acquire a special property in 
the flour for the purpose of protecting the 
draft. At the time of this transaction, the 
flour remained in the possession of the de- 
fendants, and, with the exception of taking 
possession, nothing had been done on their 
part amounting to a wrongful conversion of it 
to their own use. They had not put it out of 
their power to replace tlie shippers in the 
enjoyment of their rights. 

It appears from the report, that, when the 
bill of lading was forwarded the second time, 
the name of the firm of Goodwin, Locke & 
Gompany was written over the indorsement 
of Ayers & Company. But we do not think 
that this fact, whether the blank indorsement 
were filled up after or before the discount 
of the draft, would materially affect the plain- 
tiffs' rights. The bill of lading was attached 
to the draft, and the substance of tlie trans- 
action was that the draft was discounted upon 
the security of the merchandise itself. It pur- 
ports to be on account of the barrels of flour 
described in the bill of lading. The flour, al- 
though intrusted to Goodwin, Locke & Com- 
pany to sell, was appropriated to the specific 
purpose of the payment of this draft. The 
TdUI of lading was put in the plaintiffs' hands 
to enable them to hold the merchandise as 
their security, and the discounting of the draft 
was the consideration for the transfer of the 
property to them. It was convenient so to 
Indorse the bill of lading, as to make it man- 
ifest that Goodwin, Locke & Company were 
to receive and dispose of the goods; but they 
were to do so as trustees and agents of the 
plaintiffs, and not as proprietors in their own 
right. They certainly acquired no title in the 
property until they had accepted the draft, 
and when that event happened the goods had 
been disposed of by the defendants, and had 
gone into the hands of bona fide holders with- 
out notice, so as to be beyond recall. The ef- 



fect of this transaction between the plaintiffs 
and Ayers & Company was that the flour was 
designated to stand as collateral security for 
the draft. If the draft had not been accepted, 
the plaintiffs clearly would not have lost their 
title to the flour. It is not necessary to hold 
that the plaintiffs became absolute owners of 
the property; it is enough that they had a 
right of property and possession to secure the 
payment of the draft, and the right of Ayers 
& Company as foimer owners of the specific 
property had become divested, leaving them 
only a right in the surplus money which might 
remain after a sale of the flour and a payment 
of the draft from the proceeds. De Wolf v. 
Gardner, 12 Cush. 19, has in many' respects a 
close analogy with this case. There the gen- 
eral owner of the flour was the plaintiff, and 
the defendant was a party claiming under the 
new consignee, and the court held that the 
plaintifl: had parted with the right of property, 
and could not maintain his action. In Bank 
of Rochester v. Jones, 4 N. Y. 497, as in the 
case at bar, the plaintiffs had discounted a 
draft drawn by the owner of a quantity of 
flour upon the defendant, who, as in the case 
at bar, refused to accept the draft, and claim- 
ed to hold the flour and sold it for the pay- 
ment of a balance due from the drawer. In- 
stead of a bill of lading, there had been a 
carrier's receipt, which the drawer delivered, 
unindorsed, to the plaintiff bank. The agree- 
ment was that the bank should hold the flour 
as security that the draft should be accepted, 
but with power to sell it if the draft should 
not be accepted. The court of appeals held 
that the defendant could not acquire any prop- 
erty in the flour, except by performance of the 
condition imposed, namely, the acceptance of 
the draft; that the transaction between the 
consignor and the plaintiff bank gave to the 
latter a general or special property in the 
flour; that the transaction constituted a sale 
to the bank in trust for the fulfillment of the 
agreement; that the carrier's receipt, though 
not indorsed, was suflicient evidence of the 
plaintiff's right of possession; and that the 
statute of frauds was not applicable, as the de- 
livery of the receipt, Ln consideration of the 
discount of the draft, was sufficient to trans- 
fer the title. In legal effect, and for the pur- 
pose of explaining what is to be done with 
the merchandise, there can be no substantial 
difference bet^veen a bill of lading and a 
carrier's receipt. 

Yfe have then in this case an intent of the 
general owners of the flour to make use of it 
as a security for an advance of money from 
the plaintiffs; a delivery of the bill of lading 
in pursuance of that intent; and a valuable 
and executed consideration in the discounting 
of the draft. The fact that the goods were in 
tlie custody of the defendants would not pre- 
vent this arrangement from having the effect 
to transfer the title of Ayers & Company to 
the plaintiffs. Whipple v. Thayer, 10 Pick. 
25; McKee v. .Tudd, 12 X. Y. 022. Whether it 
should be regarded as a sale, a pledge or a mort- 
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gage, there was a sufficient delivery to give 
to tlie plaintiffs a special property, which they 
could enforce by suit against any wrongdoer. 
They had a right to transfer the property, sub- 
ject to the same trusts upon which they held 
it themselves, to their correspondent or agent 
In Boston, and it may well be that, If the draft 
had been accepted by Goodwio, Locke & 
Company before the flour had been sold and 
placed out of their reach, they would have 
been the proper parties to have brought this 
action. But the transfer to them for that rea- 
son wholly failed to take effect, and they ac- 
quired no title to the flour speciflcally. If 
they had accepted the draft before the flour 
had been sold to a bona flde purchaser, the 
case would have been alinost exactly like 
Allen V. Williams, above cited. That was a 
case in which the consignee of merchandise 
refused to accept the draft which accompanied 
the bill of lading, and took possession of the 
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merchandise, claiming as in this case the 
right to do so in order to secure a balance 
due to him from the consignor. The court 
held that a new consignee could maintain 
trover against him. 

Our conclusion then is, that at the time of 
the sale of the flour by the defendants, the 
plaintiffs had a right and property in it, 
which, whether general or special, and whether 
as purchasers, trustees, pledgees or mortgagees, 
gave them a right of possession as against 
all wrongdoers; and that the defendants had 
no title whatever and were mere wrongdoers. 
The fact that the draft has been paid by 
the new consignees does not prevent the 
plaintiffs from maintaining the action for the 
benefit and protection of the acceptors of the 
draft, who without fault of their own have 
been deprived of the security upon which it 
was discounted. 

Judgment for the plaintiffs. 
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MACOMBER et al. v. PARKER. 

(13 Pick. 175.) 

Supreme Judicial Court of Massachusetts. 
Middlesex. Oct. 20, 1832. 

Replevin for three kilns of bricks attached 
by the defendant on several writs against 
Joseph Evans. Plea, property in Evans. 
Replication, property in the plaintiffs. Trial 
before Shaw, C. J. 

It was proved that Hunting & Ijawrence 
had a certain brick-yard in Cambridge, origi- 
nally leased by A. Binney to J. Wilson, who 
assigned the lease to Hunting & Lawrence. 

On the 1st of March, 1829, the following 
agreement was made between Hunting & 
Lawrence on one part and Evans on the oth- 
er:— "ilemorandum of an agreement &c. 
showeth, that said Evans has agreed to make 
or cause to be made from eight to ten hun- 
dred thousand good mei'chantable brick in 
the brick-yard at Cambridge &c.; said Evans 
agrees to hire the men and board to the best 
advantage, to perform the manufacturing of 
said brick, and said Evans agrees to give in 
his time and services In making said brick; 
and said Hunting & Lawrence agree fo at- 
tend to selling of brick, purchasing of wood 
and all necessary materials for the manufac- 
turing, collecting the bills &c. to the best 
advantage, and after the brick are made, 
and the labor and board of the men are paid, 
and all materials and tools of every kind are 
paid for, and the said Evans paying to said 
Hunting & Lawrence sixty cents per thou- 
sand for each and every thousand brick 
made or clay sold, as rent therefor, then the 
parties agree to share the profits or loss, as 
the case may be, one half each; said Evans 
agrees to pay every attention to have the 
brick made in the best manner and in good 
season for making brick; said Hunting & 
Lawrence shall have full power to retain 
said Evans's pa.t of the brick or money col- 
lected or debts due for brick &c., in their 
possession, to the amount of all sums of mon- 
ey now due from said Evans and such other 
sums of money, goods &c., as they may from 
time to time advance him; all of which the 
parties agree to perform according to the 
true intent and meaning." 

Xo lease of the yard was given to Evans, 
and Hunting testified that Hunting & Law- 
rence expected to secure to themselves by 
the foregoing contract, a lien on the bricks to 
be manufactured in pursuance thereof, for 
the payment of any balance that might be 
due them. 

The plaintiffs offered to prove, that under 
such contracts for the manufacture of bricks, 
it is customary for the owners of yards to re- 
tain all in their hands and account with the 
makers of bricks for their share of the prof- 
its, after the sales are made and the proceeds 
collected. This evidence was rejected by the 
court. 

On the 3d of July 1829, Hunting & Law- 



rence stopped payment and assigned all their 
property, including the brick-yard and all 
their interest therein and property thereon^ 
to the plaintiffs, for the benefit of the cred- 
itors of the assignors, and on the same day 
delivered possession of the yard and all the 
property thereon to the plaintiffs, in presence 
of Evans; and the plaintiffs then and there 
appointed Evans their agent, by a writing as 
follows :— "You will please take the charge 
and care of all the property and effects in 
and about the brick-yard &c., the said prop- 
erty having been this day assigned to us &c., 
you will proceed to sell the same at retail 
until further orders from us, for ^cash only, 
and whenever $100 is received, you will de- 
posit the same in the Branch Bank to our 
credit. Please keep and render us an exact 
account of your doings herein." 

Hunting & Lawrence madi large advances 
for the yard in 1829. Evanw as agent of the 
plaintiffs, thus appointed, sold bricks to di- 
vers persons. 

On Friday, February 26, 1830, the plaintiffs 
put a stop to sales by Evans, and directed 
Hunting, who had been their agent in the 
business of the yard, to make a final settle- 
ment with Evans; and Hunting and Evans 
thereupon looked over the statements and ac- 
counts and cast them up for that purpose. 

Hunting testified that af this settlement 
Evans agreed to cart all the bricks; the com- 
mon bricks, at five shillings per thousand. 
No price was fixed for the faced bricks. Up- 
on the settlement, the witness, in behalf of 
the assignees, agreed to take all the bricks 
at certain estimated prices. The assignees 
meant to take all the property and allow 
Evans his half in account. The bricks were 
estimated at 370 thousand, and at the esti- 
mated prices amounted to $1830; the board 
&c. at $200; making $2030. Taking the 
whole to the account of the assignees and 
crediting Evans his part, there would still be 
a balance due to the assignees, which was to 
be paid in carting. It was agreed, that if 
the bricks overran the estimated number, the 
assignees should account to Evans, and if 
they fell short, he should account to them, 
for the difference. They were to be counted 
in the course of the ensuing week. It was 
agreed that this should be a definitive set- 
tlement, as Evans was not to take the yard 
again. Nothing remained but to count the 
bricks, and make the allowance on the one 
side or the other, if the number varied from 
the estimate. On cross-examination the wit- 
ness testified, that at this settlement there 
«'as an express understanding with Evans, 
that the assignees were to take the bricks to 
their own account; it was a sale of his half. 
Evans stated expressly that the workmen 
had all been paid, and that he had paid all 
charges. Evans after this settlement car- 
ried one load of bricks to G. W. Blake. The 
assignees were to take Evans's half, as they 
owned one half before. The witness consid- 
ered the bargain and sale complete, except 
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that the bricks were to be eountecl. That 
was to be done the fore part of the ensuing 
week. Whon the witness went over to take 
the count, he found the bricks had been at- 
taclied as the property of Evans. Had it not 
been for the attachment, a regular account 
current would have been settled. The wit- 
ness understood that Evans was to pro.ceed 
immediately to cart the bricks to Boslon, 
which he solicited, but the final settlement 
was not to wait till the bricks were carted, 
but was to be finished as soon as they were 
counted. 

The defendant was proceeding in his de- 
fence, when a question arose, whether the 
plaintiffs had made out a prima facie case. 
It being necessary that they should ^oV 
that they were the sole owners of the proper- 
ty In these bricks, two preliminaiy questions 
arose, viz:— 

1. Wh^her by the terms of the contract 
Evans was interested in the bricks, as joint 
tenant or tenant in common, when they were 
made in pursuance of the contract and were 
fit for market; — 

2. If that were so, then whether upon the 
facts stated, such a sale and delivery had 
been made by Evans before the attachment, 
as to divest his interest. 

A nonsuit was ordered, subject to the opin- 
ion of the whole court. 

D. A. Simmons and Gay, for plaintiffs. 
Buttrick & Ashmun, for defendant. 

WILDE, J., delivered the opinion of the 
court. It was objected at the trial, that the 
plaintiffs had not made out a prima facie 
case, and two questions were thereupon re- 
served for the consideration of the whole 
court. 

1. Whether by the terms of the contract 
between Hunting & Lawrence and Evans, 
tlie latter, under whom the defendant claims, 
was interested in the bricks in question as 
joint tenant or tenant in common, when they 
were made in pursuance of that contract and 
were fit for market. 

2. If that were so, then whether, upon the 
facts proved, such a sale and delivery had 
been made by Evans at the time of the de- 
fendant's attachment, as to divest his inter- 
est. 

As to the first question, we are of opinion, 
that by the terms of the contract, the bricks 
v;heu made were the joint property of the 
fcntracting parties. By this contract Hunx 
Ing & Lawrence «vere to furnish the mate- 
rials for manufacturing the bricks, and to at- 
tend to the sale of them; Evans on his part 
undertook to manufacture the bricks, to hire 
and board the laborers employed for that 
purpose, and to allow Hunting & Lawrence 
sixty cents per thousand for every thousand 
of bricks made or clay sold, as rent thereof; 
and after all expenses should be paid, then 
the parties algreed to share the profit and 
loss, as the case might be, one half each. 



That this amounts to a complete contract of 
partnership, cannot, we think, admit of a 
doubt. Partnership is defined to be a volun- 
tai'y contract between two or more persons, 
for joining together their money, goods, la- 
bor, and skill, or either or all of them, upon 
an agreement, that the gain or loss shall be 
divided proportionably between tliem. Gow, 
2. With tliis definition the contract in ques- 
tion fully agrees. It contains every essential 
requisite in a contract of partnership. The 
parties agreed to join together their property, 
skill and labor, for the purpose of accom- 
plishing an enterprise, in which they were 
to have a communion of interest and a com- 
munion of profit and loss. The bricks, there- 
fore, when made were tlieir joint property, 
and when the partnership was dissolved, and 
I Hunting & Lawrence assigned their share to 
the plaintiffs, the latter became tenants in 
common with Evans. 

The plaintiffs offered to prove, for the pur- 
pose of showing that Evans had no property 
in the bricks, and was only entitled to a 
share of the proceeds of sale of them when 
disposed of, that it was usual and customary 
for the owners of yards, under similar con- 
tracts, to retain all in their hands, and ac- 
count with the makers of the bricks for their 
share of the profits after the sales were made 
and proceeds collected. This evidence was 
rejected by the judge who presided at the 
trial, and we think very properly. The 
usages of trade may be admitted to aid in the 
construction of doubtful contracts; but the 
terms of the present contract are by no 
means doubtful. So far as the question of 
partnership or of the right of property is con- 
cerned, the contract is clearly and explicitly 
expressed, and the supposed usage, if ad- 
mitted, could not affect its construction. It 
would only prove how other parties had con- 
sidered similar contracts. Indeed, it would 
hardly prove so much, for if other owners of 
yards had retained possession of the proper- 
ty there manufactured, it might be by con- 
sent, or for the convenience of the parties, 
and not under the claim of any legal right. 
Besides, the contract expressly admits that 
Evans would be entitled to a share of the 
bricks, and stipulates that Hunting & Law- 
rence might retain the same as security for 
any balance which was or might be due from 
him to them; so that the evidence of usage, 
if it were admissible, would be wholly imma- 
terial. 

The remaining question is, whether before 
the attachment by the defendant there was 
a valid sale from Evans to the plaintiffs. 
It is objected in the first place, that the con- 
tract of sale was not completed, because the 
bricks had not been counted according to the 
stipulation between the parties to that effect. 
And if the counting was intended by the 
parties to precede the completion of the sale, 
then undoubtedly the objection must prevail. 
The evidence, however, does not support this 
objection, but rather shows that the sale was 
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considered as complete and absolute at the 
time when the settlement between Evans 
and the plaintiffs was made; or at least th^ 
jury would be warranted by the testimony 
of Hunting, to find that such was the inten- 
tion of the contracting parties. The whole 
bricks were estimated at 370 thousand. Ev- 
ans sold his share in the whole and received 
pay in account, and a balance was due to the 
plaintiffs which was to be paid for in carting 
the bricks, so far as that might go. It is 
true the bricks were to be counted, but that 
was to be done to enable the parties to come 
to a settlement of their accounts, and not for 
the purpose of completing the sale. Taking 
the whole of Hunting's testimony together, 
this, we think, is the reasonable inference 
to be drawn from it. If the bricks had been 
actually delivered, there could have been no 
question that the sale would have been com- 
plete, notwithstanding the bricks were to be 
afterwards counted. The general principle 
is, that where any operation of weight, meas- 
urement, counting or the like, remains to be 
performed, in order to ascertain the price, 
the quantity or the particular commodity to 
be delivered, and to put it in a deliverable 
state, the contract is incomplete until such 
operation is performed. Brown, Sales, 44. 
But where the goods or commodities are ac- 
ti:ally delivered, that shows the intent of the 
parties to complete the sale by the delivery, 
and the weighing or measuring or counting 
afterwards would not be considered as any 
part of the contract of sale, but would be 
taken to refer to the ad.iustment of the final 
settlement as to the price. The sale would 
be as complete as a sale upon credit before 
the actual payment of the price. Nothing 
can be found in any of the numerous cases 
on this point, which militates against this 
position. 

We come, then, to the second objection to 
the sale, namely, that there was no delivery. 



In answer to this objection it was said, as 
Evans agreed to cart the bricks and did ac- 
tually cart one load after the sale, this may 
be considered as a delivery of a part under 
an entire sale, and so according to the au- 
thorities would amount to a constructive de- 
livery of the whole. Pe.rhaps this may be so, 
but .we do not think, under the circumstances 
of this case, that any actual delivery *as 
necessary. The plaintiffs were in fact as 
much in possession of the bricks as Evans 
was; he was their agent; the bricks were 
remaining in their yard, and under the cir- 
cumstances proved, a delivery would be al- 
together an unmeaning ceremony. The plain- 
tiffs accepted the bricks, gave orders to Ev- 
a\is to cart them, and in all respects treated 
them as their property. The sale, therefore, 
amounted to a transfer, and was so consider- 
ed by the parties. 

Then it was objected, that the sale was 
void by the statute of frauds; but as here 
was a delivery of a part, that alone would 
take the case out of the statute. Bu^ that 
which took place was equivalent to a deliv- 
ery of the whole, and therefore the statute 
of frauds can have no application, ^\'hether 
this sale was void as against creditors, is a 
question not now to be considered; nor have 
we considered the question, whether the 
plaintiffs, before the sale, had a lien ori the 
brick as secarity for the balance due thera 
from Evans, since our opinion as to the sale 
renders this question immaterial. These 
questions may be raised on another trial, but 
at present we confine ourselves to the two 
questions reserved by the report. As to one 
of these questions, namely, that touching the 
sale, evidence may be offered by the defend- 
ant which may have a material bearing; but 
as the evidence is reported, we are all of 
opinion that the plaintiffs have made out a 
prima facie case, and the nonsuit must be 
set aside and a new trial granted. 
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JENNER T. SMITH. 

(L. R. 4 C. P. 270.) 

Common Pleas. April 30, 18G9. 

Action for goods bargained and sold and 
goods sold and delivered. Pleas: Never in- 
debted, payment, and payment of 8s. 2d. into 
court. Replication, taking issue, and dam- 
ages ultra. 

The cause was tried before Brett, .1., at 
tlie sittings at Westminster after last Mich- 
aelmas term. The facts were as follows: 
On the 14th of October, 18(i7, the plaintiff, 
who is a hop-merchant in London, met the 
defendant, a malster of Devizes, at Weyhill 
Fair, Hants. The defendant wished to buy 
of the plaintiff four pocliets of Carpenter's 
Sussex hops which the plaintiff had there; 
but, as the plaintiff had already .sold two of 
them, he proposed to sell the defendant in 
lieu of J:hem two pockets of Thorpe's, of 
which he showed him a sample, offering to 
let the defendant have the two pockets of 
Carpenter's at £9 per cwt. (the price of that 
day's fair being £9 9s.), if he would take 
two pockets of Thorpe's at £7 l.'5s. per cwt. 
The plaintiff at the same time or shortly 
after informed the defendant that the last- 
mentioned two pockets were lying at Prid & 
Son's warehouse, Kentish Buildings, South- 
wark, and agreed that he should have them 
upon the same terms as if they had been in 
bulk at the fair, that is, that he should be 
at no expense for warehousing or carriage. 
The defendant consented to purchase the 
four pockets upon these terms, and took 
away with him the two pockets of Carpen- 
ter's, but requested that the two pockets of 
Thorpe's should not be sent until he wrote 
for them. 

The plaintiff had at this time three pock- 
ets of Thoi-pe's hops at the warehouse of 
Prid & Son. On the 21st of October, the 
plaintiff's son went to the warehouse, and 
instructed the warehouseman to set apart 
two of the three pockets of Thorpe's for the 
defendant; and the warehouseman thereui> 
on placed on two of them, numbered re- 
spectively one and three, what is called a 
"wait order card," that is, a card upon 
which was written, "To wait orders," and 
the name of the vendee. No alteration, how- 
ever, was made in the warehouse books; 
and the plaintiff, the original depositor, still 
remained liable for the rent. 

On the 4th of November, the plaintiff sent 
the defendant an invoice as follows, at the 
same time inclosing a C^va.ft for acceptance:— 

Mr. S. Smith. Bouah- of Char'ps Jenner: 
2 pockets Sussex hnp^ (Onipeuter, 1'07), 
No. 2 . . . 1 cwr. 2 qrj. 26 lbs. 
4 ... 1 cwt. 2 qrs. 13 lbs. 



3 cwt. 1 qr. II lbs, ® £9 per cwt. £30 28. Sd. 
2 poc'<etfl SUBSHx hopH (Thorpe, 18ii7), 
No. 1 . . . 1 cwt. 2 qrs. 27 lbs. 
S . . . 1 cwt. Oqr. 21 lbs. 

2 cwt. ,')qrs.201bs.@£715a.p9rowt.,«22133.10d. 

tSJ His. 6cl. 
The two lasr po.kets or hops are lying to your order. 



On the 8th of November the defendant 
wrote to the plaintiff as follows:— 

Sir, — I have returned your bill unsigned; 
but, as I have never received the two pock- 
ets of hops or heard any thing about them, 
I concluded you had not thought of sending 
them, and have made an exchange for some 
malt, and shall not require them. As I will 
never sign a bill, I will pay, as was agreed, 
in February, the weight of the two Carpen- 
ter's. 

The defendant subsequently paid the price 
of the two pockets which he had received, 
all but a small balance which was covered 
by the payment into court. 

It was objected on the part of the defend- 
ant that, as to the two pockets of Thorpe's 
hops, there was no contract binding within 
the statute of frauds, no delivery or ac- 
ceptance, or part payment, and no evidence 
of goods bargained and sold. 

For the plaintiff it was insisted that the 
whole was one bargain, and consequently 
that there had been a part delivery and part 
payment, and that the property in the whole 
four pockets passed by the contract. 

The learned judge ruled that it was one 
entire contract, and that, therefore, there had 
been a part delivery so as to make a con- 
tract binding within the statute of frauds, 
that the plaintiff could not rely upon the 
part payment, because the defendant, at 
the time of making the payment, repudiated 
tlie bargain as to the two pockets in ques- 
tion; that, though there was a binding con- 
tract, the property did not pass thereby, in- 
asmucli as the contract was to deliver two 
out of a larger number of pockets of Thorpe's 
hops equal to sample, the isrice to be deter- 
mined according to the weight; and that 
thej'e had been no sutflcient appropriation 
afterwards to pass the property, because 
Prid & Son never bound themselves to hold 
for the defendant instead of for the plain- 
tiff. He thereupon nonsuited the plaintiff, 
reserving him leave to move to enter a ver- 
dict for £22 13s. lOd., the court to draw in- 
ferences of fact. 

Morgan Lloyd, in Hilary term last, obtain- 
ed a rule nisi accordingly. H. T. Cole, Q. C, 
and Bromley showed cause. Morgan Lloyd, 
in support of the rule. 

KEATING, J. I am of opinion that this 
rule should be discharged. The action is 
brought to recover the price of two pockets 
of hops as sold and delivered and bargained 
and sold. It appears that the parties met 
in October, 1867, at Weyhill Fair, and that 
it was orally agreeed between them that the 
defendant should purchase of the plaintiff 
two pockets of Carpenter's Sussex hops, 
which were then in the fair, and had been 
inspected by the defendant, at £9 per cwt., 
and also two pockets of Thorpe's hops, of 
which a sample was shown, at £7 15s. per 
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cwt. After the purchase had been agreed on, 
the defendant was informed that the latter 
were lying in a warehouse in London, and 
he requested that they might be left there 
until he sent word that he was ready to 
receive them. On the 4th of November the 
plaintiff sent an invoice describing the num- 
bers, weight, and price of the four pock- 
ets, with an intimation that the two pocliets 
of Thorpe's were lying at the warehouse to 
the defendant's orders. The plaintiff had 
three pockets of Thorpe's hops at the ware- 
house; and he had in the mean time gone 
to the warehouse and directed the ware- 
house keeper to put certain marlvs upon two 
of them, to indicate that they were sold and 
were to wait the orders of the purchaser. 
No alteration, however, was made in the 
books of the warehouse-keeper; nor was any 
Intimation of this appropriation of the two 
pockets given to the defendant until the 4th 
of November, when the invoice was for- 
warded to him. The defendant declined to 
accept the two pockets. At the trial various 
objections were urged. It was said, amongst 
other things, that there was no contract as 
to the two pockets of Thorpe's hops to bind 
the defendant within § 17 of the statute of 
frauds; that the contracts for the purchase 
of the two pockets of Carpenter's hops and 
for the two pockets of Thorpe's were dis- 
tinct contracts; and that, consequently, there 
had been no delivery or part-payment to 
take the case out of the statute. My brother 
Brett ruled that the contract was entire, 
and the objection founded upon the statute 
of frauds was thus got rid of. Then came 
the question whether the count for goods 
sold and delivered or goods bargained and 
sold could be maintained, the property in the 
goods not having passed. Upon this my 
brother Brett nonsuited the plaintiff, but 
gave leave to move to enter a verdict for 
the plaintiff for the price of the two pock- 
ets in dispute, reserving power to the court 
to draw such inferences as a jury might 
draw. The question before us, therefore is, 
whether, upon the facts proved, we can see 
that the property in the hops passed to the 
defendant so as to make him liable in this 
action. The general rule of law was not 
contested on the part of the plaintiff, that, 
where an article (not specific) is sold, but 
something remains to be done by the vendor 
before it is despatched to the vendee, no 
property passes by the contract of sale. It 
was contended on the part of the defendant 
that much remained to be done here before 
the property could pass,— that, the hops hav- 
ing been sold by sample, they would require 
to be inspected, and to be weighed, in or- 
der to ascertain the price. On the other 
hand it was urged that, though that may 
be so as a general rule, Aldridge v. Johnson 
(7 El. & Bl. 885; 26 L. J. [Q. B.] 296) and 
other cases show that, if It appears from 
the contract that the vendee has made the 
vendor his agent for the purpose of weigh- 



ing and doing all the other acts necessary to 
be done to pass the property, the property 
in the goods will pass so soon as those acts 
are done. It is, however, observable that in 
Aldridge v. Johnson the bulk of the barley 
had been inspected and approved, and all 
that remained to be done was to sever and 
measure the portion to be appropriated to 
the vendee; and that the vendor had filled 
a number of sacks which had been sent by 
the vendee, thereby measuring it. The bar- 
ley which was to be appropriated to the fu! 
fllment of the contract was therefore sev- 
ered from the bulk and measured with the 
assent of both parties. There could be no 
doubt that the property in the barley so 
dealt with passed. Mr. Lloyd sought to 
bring the present case within that by say- 
ing that a similar extensive authority was 
conferred by the defendant on the plaintiff 
in this case. I cannot draw any such infer- 
ence from the facts proved here: on the con- 
trary, I think they negative it. I cannot 
suppose that the defendant meant to part 
with the right of objecting to the correspond- 
ence of the hops with the sample, or of in- 
sisting on the weight being ascertained, be- 
fore the property passed. It is true, there 
was an intimation to the warehouse-keeper 
that the two pockets numbered one and three 
had been sold to the defendant; but no 
transfer was made in his books, and he still 
held them at the charge and at the risk of 
the vendor. I think it is impossible for the 
court to draw the inference that an authori- 
ty such as was given in Aldridge v. John- 
son (7 El. & Bl. 885; 26 L. J. [Q. B.] 296) 
was given here; and if no such authority 
was given, the case is brought within the 
multitude of authorities in which it has 
been held that, where there is a sale of un- 
ascertained goods with reference to which 
something remains to be done by the ven- 
dor before delivery to the vendee, no proper- 
ty passes until that has been done. 

BRETT, J. At the trial I proposed to non- 
suit the plaintiff, on the ground that there 
was no evidence to go to the jury in support 
of the count for goods bargained and sold. 
It was not then suggested that there was 
any authority from the defendant to the 
plaintiff to select the two pockets for him. 
If it had been, I should not have nonsuited 
the plaintiff, but would have left that ques- 
tion to the jury. The question now is, not 
whether there was any evidence for the jury, 
biit whether the court can infer from the 
facts proved, that th'e property in the two 
pockets of Thorpe's passed. It is clear that 
no property passed by the contract itself. 
The contract was for a sale by sample of 
unascertained hops, the price depending on 
the weight. Then comes the case put by 
my brother Blackburn in the passage at p. 
127, to which I referred in the course of the 
argument. Here there was no previous au- 
thority given to the plaintiff to appropriate; 
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and, if not, what evidence was there to show 
that the appropriation of the two pocliets in 
Prid & Son's warehouse was ever assented 
to by the defendant? The defendant's as- 
sent might have been given in either of two 
ways,— by himself, or by an authorized 
agent. By himself, after the receipt of the 
letter containing the invoice; or by the 
warehouse-keepers, if there had been any 
evidence of agency or authority in them to 
accept, and assent by them to hold the hops 
for him. I think the defendant's letter re- 
fusing to accept the draft was strong, if not 
■conclusive, to show that there had been 
no such assent by the defendant. And, as 
to Prid & Son, the evidence fails on both 
points. They never agreed to hold the two 
pockets on behalf of the purchaser; and, if 
they did, there is no evidence of any authori- 
ty from him that they might do so. Mr. 



Lloyd has strongly put forward a point 
which was not made at the trial, viz., that 
there was evidence that, by agreement be- 
tween the parties, the purchaser gave au- 
thority to the seller to select the two pock- 
ets for him. If he did so, he gave up his 
power to object to the weighing and to the 
goods not corresponding with the sample; 
for he could not give such authority and re- 
serve his right so to object; and indeed it 
has not been contended that he gave up 
those rights. That seems to me to be con- 
clusive to show that the defendant never 
gave the plaintiff authority to make the se- 
lection so as to bind him. Under the cir- 
cumstances, therefore, it is impossible to say 
that the property passed; consequently the 
plaintiff cannot recover as for goods bar- 
gained and sold. 
Rule discharged. 
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GILL V. DE ARMANT et al. 
(51 N. W. 527, 90 Mich. 425.) 
Supreme Court of Michigan. March 4, 1892. 
Error to circuit court, Emmet county; Fred 
H. Aldrich, Judge. 

Action in replevin by Charles N. Gill against 
Andrew J. De Armant and another. Plain- 
tifC had judgment, and defendants assign er- 
ror. Affirmed. 

M. W. George, for appellants. B. T. Hal- 
stead, for appellee. 

LONG, .T. This is an action of replevin for 
one saw frame and carriage and appurte- 
nances. The action was commenced in jus- 
tice court in Emmet county. The writ was 
placed in the hands of the sheriff, who re- 
turned upon the writ that he had replevied 
the property, and delivered the same to the 
plaintiff, and also summoned the defendants 
to appear according to the mandate of the 
writ. The parties appeared on the return-day 
and joined issue; the defendants giving notice, 
under their plea of the general issue, that the 
property described was at the time the suit 
was brought a part and portion of certain de- 
scribed real estate. Plaintiff had judgment in 
justice court, finding the title of the property 
in him, and assessing his damages for deten- 
tion at six cents. Defendants appealed to the 
circuit coui-t, where the cause was tried before 
the court without a jury. The plaintiff, to 
maintain his action, was called as a witness, 
and testified that he was the owner of the 
property at the time of bringing the writ; that 
he found it in defendants' possession, and 
made demand for it, which was refused; that 
the property was formerly a part of a mill at 
Clarion, in Charlevoix countj', and had been 
removed by the defendants, and put up in 
their mill at Petoskey. He offered in evi- 
dence: (1) An agreement in writing, made 
March 15, 1888, between himself and one Lille 
Messier, by the terms of which he agreed to 
sell to her an undivided one-half interest in 
the miU at Clarion, then owned by him, for 
a consideration of $200. This included the 
property in controversy. One hundred dollars 
was to be paid at the signing of the agree- 
ment, and the balance, March 15, 1800. 
There was a stipulation in this agreement that 
in case default should be made in the pay- 
ments the agreement should be null and void. 
There was paid on this contract $137.88, 
March 31, 1888, and $18..50, April 30, 1S88. 
No further payments were made. (2) A con- 
tract made between himself and one Elizabeth 
Hass, .Tuly 2, 1889, by the terms of which 
he sold conditionally to her an undivided one- 
half interest in the mill for the sum of |t3C5. 
This also included the property in controversy. 
By the terms of this agreement $52.50 was 
paid at its date, the balance to be paid in 
monthly installments of $25. The title of the 
property was to remain in the plaintiff until 
fully paid for. October 29, 1889, Mrs. Hass 
paid $25, and on December 14, 1889, she paid 



$115.19. These were all the payments made 
on that contract. Tbe parties took possession 
of the mill under these contracts. It appears 
that the mill and property described in these 
contracts were partially destroyed by fire, and 
that the defendants, on April 28, 1890, pur- 
chased the property in controversy from 
James R. Hass, the husband of Elizabeth 
Hass, and who acted as her agent; he giving 
the defendants a bill of sale, the consideration 
expressed in it t)eing the sum of $65, which 
defendants paid. Mrs. Hass was in posses- 
sion of the mill property at the time the bill 
of sale was given. The defendants took the 
saw frame and carriage and appurtenances, 
placed it in their mill at Petoskey, where it 
was bolted to the floor, and used by them in 
their business. Defendants' counsel objected 
to the introduction of these conti-acts In evi- 
dence, claiming that they did not tend to 
show title in the plaintiff. They were admit- 
ted. This constitutes defendants' first claim 
of error. 

The plaintiff's counsel contended that the 
agreement with Lille M. Messier is an execu- 
tory contract or agreement to convey upon 
condition that payments were made as pro- 
vided, and that, the vendee having defaulted 
in the payments, the title to that undivided 
one-half interest never passed to her; that, by 
the express provisions of the contract with 
Elizabeth Hass, that undivided one-half in- 
terest never passed to her, and that, therefore, 
the title to that part of the property in con- 
troversy here still remained in him at the 
time the suit was brought. The court below 
so held, and, we think very properly. The 
contract with Jlrs. Messier does not purport 
to be a conveyance of the title of the mill 
prope]"ty, but an agreement that, upon certain 
conditions thereafter to be performed by her, 
he was to convey the title to her. These con- 
ditions were not performed, and therefore the 
title to that undivided one-half interest had 
not passed out of the plaintiff. 

In the contract with Mrs. Hass the plain- 
tiff expressly reserved the title in himself un- 
til fuU payment was made. These payments 
have not been made in fuU, so that the title 
to all of the mill property remained in the 
plaintiff at the time the defendants purchased 
from Jlrs. Hass, through her husband. There 
was a considerable amount yet due to the 
plaintiff under both these contracts at the time 
the suit was brought; and the plaintiff was 
permitted to testify upon the trial, imder de- 
fendants' objection, to the value of the prop- 
erty left at the mill, covered by these con- 
tracts, and not taken by the defendants. De- 
fendants' counsel bases his second claim of er- 
ror upon the admission of this testimony. 
There was no error in admitting It. It ap- 
pears from this testimony, and the plaintiff 
had the right to show the fact, that the value 
of the whole property, including tliat taken by 
defendants, was no greater than the amounts, 
remaining unpaid under these contracts. 

The defendants' third claim was that the 
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property taken by them, and put in their mill 
at Petoskey, was so annexed to the realty that 
an action of replevin could not be maintained, 
as its removal from the mill would be an in- 
jury to the realty to which it was attached. 
Tlie court below raled that the property had 
not become so attached. We think the court 
was correct. It was property belonging to the 
plaintiff, taken by the defendants, and by 
them put in use in their mill. It was proper- 
ty capable of beneficial use, if set up in any 
other place. No agreement is sliown upon the 
part of the owner that the defendants might 
so attach it; and the defendants, under the 
circumstances liere stated, cannot be permitted 
to make such a claim. Personal property may 
become a part of real estate, where afHxed to 
it, if such was the understanding between 
the parties; or it might remain personal es- 
tate, if the understanding to that effect was 
clearly indicated, or fairly deducible from the 
circumstances. Manwaring v. Jenison, Gl 
Jlich. 117, 27 N. W. 899, and note; Rogers v. 
Brokaw, 2~> N. J. Eq. 496; Blancke v. Rogers, 
2G N. J. Eq. 563; Voorhees v. McGinnis, 48 
N. Y. 278. Here the attempt is made to take 
the property of another, and to attach it to 
the realt}% without the consent of the owner. 



and then to assert that it is a part of the real- 
ty. The court below very properly held that 
this could not be done. 

The court below, upon the presentation of 
the whole case, entered judgment in favor of 
the plaintiff. Complaint is made by defend- 
ants' counsel as to the form of this judgment. 
It appeared upon the trial that altliough the 
offlcer stated in his return that he had re- 
plevied the property, and delivered it to the 
plaintiff, the fact was that at the time of the 
service of the writ the officer did not remove 
the property from defendants' mUl, or disturb 
it therein, but, by an arrangement between 
the parties themselves, it was agreed that the- 
property should remain there pending the suit, 
until its value was determined. A bill of ex- 
ceptions was settled in the case, but the cause 
was tried before the court without a jury, and 
there is nothing in the record showing that 
findings of fact or law were asked or made. 
The attention of the trial court, as appears 
from the record, was not called to the form 
of judgment entered; and it is raised in 
this court, for the first time, by an assign- 
ment of error. The judgment of the court be- 
low must therefore be affirmed, with costs. 

The other justices concurred. 



lo8 



WHEN TITLE PASSES. 



HOVEY et al. v. GOAV. 

(45 N. W. 985, 81 Mich. 314.) 

Supreme Court of Michigan. June 6, 1890. 

Errorto circuitcourt, Muskegon county. 

De Long & O'Hara, for appellan t 
Smitli, Niius, Hoyt & Erwlnjor appelle es 

CAHILL, J. This was an action of replevin 
commenced by Hovey& McCracken, to re- 
cover a quantity of lumber, vvhicliin March, 
1889, had been seized by the defendant as 
city treasurer of Muskegon, to satisfy a 
•claim for taxes assessed against A. P. & 
W. E. Kelley Company of Chicago, on cer- 
tain personal property of theirs situate in 
Muskegon, and liable to assessment there. 
The amount of the tax was something 
over fl,O0O. The plaintiffs claim to be 
owners of the lumber in suit, and their 
claim is based upon the folio wing con tract 
made between them and A. P. & W. E. 
Kelley Company: "Muskegon, Mich., Nov. 
20, 1888. A. P. & W. E. Kelley Co. have 
this day bought, and Hoveyand McCrack- 
en have sold, one million feet selected 
Eaglehead lumber, now in cross-piles on 
McCracken, Hovey & Co.'s docks, in Mus- 
kegon, and one and one-half million feet 
additional to be cut from their Eaglehead 
logs, the number to be sorted and cross- 
piled as to quality same as above, that 
Jieing sixty per cent, of the better lumber 
in the log. Hovey and McCracken guar- 
anty to sort lumber, as follows: Forty 
per cent, of the coarsest by itself, and they 
are to retain it. The remaining sixty per 
cent, by itself for A. P. & W. E. Kelley Co. 
At the close of the present sawing season, 
C. S. Montague is to estimate lumber on 
dock, and determine as to the percentage 
as to sorting as above required. If sorted 
within two per cent, of above require- 
ments, either way, then this contract is to 
be in force; if more than two per cent., it 
is at the option of the A. P. & W. E. Kelley 
Co. whether they take it or not; but they 
are to decide and notify the sellers within 
five (5) days after said estimation is made. 
The lumberis to be sawed and trimmed in 
a good and workman-like manner, and 
cross piled on McCracken, Hovey & Co. 
docks, and held until the spring of 1889 at 
the sellers' risk ; all the lumber to be cross- 
piled loose, and the piles to have good pitch ; 
all the piles to be covered and tied down, 
to shed snow and rain. The seller agrees 
to commence sawing at once on the one 
and one-half million feet yet to be sawed, 
and continue on same till the close of the 
present sawing season. In case the whole 
amount is not cut at that time, they will 
commence at the opening of navigation, in 
the spring of 1889, and complete the saw- 
ing of the same. The purchasers buy the 
above-mentioned lumber on the following 
terms : The lumber is to be settled for by 
the sellers' draft on the purchasers at such 
time, but not later than December Ist, 
1888, as the purchasers may elect, not ex- 
ceeding six months' time fro-m December 
1st, 1888; but the price must bo eighteen 
and fifty one-hundredths dollars (118.50) 
net per thousand feet, and half tally to the 
seller, December 1st, 1888. Final settle- 
ment to be made when lumber is shipped, 
in springofl889. It is distinctly agreed that 



this lumber belongs to the sellers until 
shipped, in spring of 1S89, and when so 
shipped it is to be free of any insurance 
charges or taxes that may be assessed 
against said lumber. All mill-culls to be 
taken out when shipped, and lumberto be 
tallied by C. S. Montague. It is further 
mutually agreed between the sellers and 
purchasers that, in the event of the loss of 
any portion of this lumber by fire, the pur- 
chasers may elect whether the trade is to 
be considered off for that portion of the 
lumber so destroyed, and the money re- 
funded that may be due them, with inter- 
est at seven per cent, from the time the 
money was actually paid, or the purchas- 
ers may have the right, if there are any 
logs of the same mark on hand, to have 
this lumber so destroyed duplicated by 
sawing the same amount and quality, in 
manner as before. In casethere should be 
any lumber burned, and no logs on hand 
to replace the lumber, the sellers are to re- 
fund to the purchasers to the amount of 
$18.50 per thdusand feet, and interest at 
seven per cent, for the amount so de- 
stroyed. A. P. & W. E. Keli.et Co. [L. 
s.] A. P. Kelley, Pres. Hovey & Mo- 
Cbackejn. [l. s.] " 

The lumber replevied was a part of the 
same lumber covered by this contract, and 
was worth $3,700. Mr. Hovey, one of the . 
plaintiffs, testified, on cross-examination, 
that at the time this contract was made 
there was about 1,000,000 feet of the lum- 
ber sawed, and that they afterwards 
sawed five or six hundred thousand more; 
that it was not contemplated that any of 
this lumber was to be shipped until the 
spring of 1889 ; that the lumber amounted 
to $46,250, according to the tally when 
shipped ; that $45,000 had been paid upon 
it before the defendant seized it; that at 
the time of the seizure all the lumber that 
had been sawed at that time was piled out 
for the Kelley Company ; that the mark 
they had on it was " Eaglehead No. 1 ; " 
that he could not say whether it had "K" 
marked on it or not; the defendant seized 
eight piles of lumber, containing about 200,- 
000 feet, out of fifteen or sixteen hundred 
thousand piled on the same dock; that all 
this lumber, including the 200.000 feet re- 
plevied, was finally shipped to the Kelley 
Company, who paid the plaintiffs the bal- 
ance due on it. The regularity of the de- 
fendant's tax-roll and warrant, and the 
fact that it showed a personal tax against 
A. P. & W. E. Kelley Company for $1,- 
089.46, was conceded. The court directed 
a verdict for the plaintiffs, and the defend- 
ant brings error. 

The single question involved is as to 
whether, under the contract between the 
parties, the title to this lumber had passed 
from the plaintiffs to A. P. & W. E. Kelley 
Company. By the contract it is distinctly 
agreed that the lumber should belong to 
the sellers until shipped, in the spring of 
1889, and when so shipped tobefree of any 
insurance charges or taxes that may be 
assessed against said lumber. Dpon this 
record we are not concerned with any rea- 
sons or motives that may have infiuenced 
the parties in putting this provision into 
their contract. Whether it was to require 
the plaintiffs to pay the taxes that might 
be levied upon it does not appear. Nor 
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•was it claimed tliat there was any unlaw- 
Jul or fraudulent purpose in putting such 
provision in the contract. It is not for 
the courts toniakecontracts between par- 
ties ; they can only construe and enforce 
those that have been made. We see noth- 
ing ambiguous or doubtful about the 
meaning of this contract. We think it 
dearly and explicitly provided that the 
.plaintiffs should be ovi^ners of the lumber 
until it w&s shipped. By another provis- 
ion of the contract, the lumber was to be 
talliedbyC. S.Montague, and afinal settle- 
ment was not to be made until the lumber 
'was all shipped. If it fell short of the esti- 



mated quantity, there would be that much 
less money going to the plaintiffs. If they 
suffered the 200,000 feet seized by the defend- 
ant to be taken away and applied to- 
wards the payment of the A. F. & W. E. 
Kelley CompHuy debt, they would not 
have been en titled to claim from A. P. & 
W. E. Kelley Company the value of that 
lumber at the contract price us though 
shipped. It was of importance, therefore, 
to the plaintiffs to reclaim this lumber so 
as to be able to ship it, as otherwise they 
must have lost the price of it. The judg- 
ment is affirmed, with costs. The other 
justices concurred. 
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MARYIX SAFE CO. v. NORTON. 

(7 Atl. 418, 48 N. J. Law, 410.) 

Supreme Coui-t of New Jersey. Not. 29, 1886. 

On certiorari to Mercer common pleas. 

On May 1, 1884, one Samuel N. Schwartz, 
of Hlghtstown, Mercer county. New Jersey, 
went to Philadelphia, Pennsylvania, and 
there, in the oflSce of the prosecutors, exe- 
cuted the following instrument: "May 1, 
1884. Marvin Safe Company: Please send, 
as per mark given below, one second-hand 
safe, for which the undersigned agrees to 
pay the sum of eighty-four dollars ($84,) 
seven dollars cash, and balance seven dol- 
lars per month. Terms cash, delivered on 
board at Philadelphia or New York, unless 
otherwise stated in writing. It is agreed 
that Marvin Safe Company shall not relin- 
quish its title to said safe, but shall remain 
the sole owners thereof until above sum is 
fully paid in money. In event of failure 
to pay any of said installments or notes, 
when same shall become due, then all of 
said installments or notes remaining unpaid 
shall immediately become due. The Marvin 
Safe Company may, at their option, remove 
said safe without legal process. It is ex- 
pressly understood that there are no con- 
ditions whatever not stated in this memo- 
randum, and the undersigned agrees to ac- 
cept and ijay for safe in accordance there- 
with. Samuel N. Schwartz. Mark: Sam- 
uel N. Schwartz, Hightstown, New Jersey. 
Route, New Jersey. Not accountable for 
damages after shipment." Schwartz paid 
the first installment of seven dollars. May 
1, 1884, and the safe was shipped to him 
the same day. He afterwards paid two in- 
stallments of seven dollars each, by remit- 
tance to Philadelphia by check. Nothing 
more was paid. On July 30, 1884, Schwartz 
sold and delivered the safe to Norton for 
$55. Norton paid him the purchase money. 
He bought and paid for the safe without 
notice of Schwartz's agreement with the 
prosecutors. Norton took possession of the 
safe, and removed it to his office. Schwartz 
Is insolvent, and has absconded. The pros- 
ecutor brought trover against Norton, and 
in the court below the defendant recovered 
judgment on the ground that, the defendant 
having bought and paid for the safe bona 
fide, the title to the safe, by the law of Penn- 
sylvania, was transferred to him. 

Before Justices DEPUE, DIXON, and 
REED. 

A. S. Appelget, for plaintiff in certiorari. 
S. JI. Schanck, contra. 

DEPUE, J. The contract expressed in the 
written order of May 1, 1884, signed by 
Schwartz, is for the sale of the property to 
him conditionally; the vendor reserving the 
title, notwithstanding delivery, until the con- 
tract price Should be paid. The courts of 
Pennsylvania make a distinction between 



the bailment of a chattel, with power in the 
bailee to become the owner on payment of 
the price agreed upon, and the sale of a 
chattel, with a stipulation that the title- 
shall not pass to the purchaser until the 
contract price shall be paid. On this dis- 
tinction the courts of that state hold that 
a bailment of chattels, with an option in 
the bailee to become the owner on payment 
of the price agreed upon. Is valid, and that 
the right of the bailor to resume posses- 
sion on non-payment of the contract price 
is secure against creditors of the bailee 
and bona fide purchasers from him; but 
that, upon the delivery of pergonal prop- 
erty to a purchaser under a contract of sale, 
the reservation of title in the vendor until 
the contract price is paid is void as against 
creditors of the purchaser, or a bona tide 
purchaser from him. Clow v. AVoods, 5 
Serg. & R. 275; Enlow v. Klein, 79 Pa. St. 
488; Haak v. Linderman, 64 Pa. St. 499; 
Stadtfeld v. Huntsman, 92 Pa. St. 53 r 
Brunswick, etc., Co. v. Hoover, 95 Pa. St. 
508; 1 Benj. Sales (Corbin's Ed.) § 446; 21 
Am. Law Reg. (N. S.) 224, note to Lewis v. 
McCabe. In the most recent case in the 
supreme court of Pennsylvania, Mr. Jus- 
tice Sterrett said: "A present sale and de- 
livery of pei'sonal property to the vendee, 
coupled with an agreement that the title- 
shall not vest in the latter unless he pays 
the price agreed upon at the time appointed 
therefor, and that, in default of such pay- 
ment, the vendor may recover possession of 
the property, is quite different in its effect 
from a bailment for use, or, as it is some- 
times called, a lease of the property, coupled 
with an agreement whereby tlie lessee may 
subsequently become owner of the prop- 
erty upon payment of a price agreed upon. 
As between the parties to such contracts, 
both are valid and binding; but, as to 
creditors, the latter is good, while the for- 
mer is invalid." Forrest v. Nelson, 19 Re- 
porter, 38, 108 Pa. St. 481. The cases cited 
show that the Pennsylvania courts hold the 
same doctrine with respect to bona fide pur- 
chasers as to creditors. 

In this state, and in nearly all of our sis- 
ter states, conditional sales — that is, sales of 
personal property on credit, with delivery of 
possession to the purchaser, and a stipula- 
tion that the title shall remain in the ven- 
dor until the contract price is paid— have 
been held valid, not only against the imme- 
diate purchaser, but also against his cred- 
itors and bona fide purchasers from him, 
unless the vendor has conferred upon his 
vendee indicia of title beyond mere posses- 
sion, or has forfeited his right in the prop- 
erty by conduct which the law regards as 
fraudulent. The cases are cited in Cole v. 
Berry, 42 N. J. Law, 308; ilidland R. Co. 
V. Hitchcock, ;!7 N. J. Eq. 550, 5.59; 1 Benj. 
Sales (Corbin's Ed.) §§ 437-460; 1 Smith, 
L. C. (8th Ed.) 33-00; 21 Am. Law Reg. (N. 
S.) 224, note to Lewis v. McCabe; 15 Am. 
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Iiaw Rev. 380, "Conversion by Purchase." 
The doctrine of the courts of Pennsylvania 
is founded upon the doctrine of Tvfyne's 
Case, 3 Colie, 80, and Edwards v. Harben, 
^ Term R. 587, that the possession of chat- 
tels under a contract of sale vyithout title 
is an indelible badge of fraud,— a doctrine 
repudiated quite generally by the courts of 
this country, and especially In this state. 
Runyon v. Groshon, 12 N. J. Eq. 86; Broad- 
way Bank v. McElrath, 13 N..J. Eq. 21; Mill- 
ar V. Pancoast, 29 N. J. Law, 256. The doc- 
trine of the Pennsylvania courts is disapprov- 
ed by the American editors of Smith's Lead- 
ing Cases in the note to Twyne's Case, 1 
Smi'th, Lead. Cas. (8th Ed.) 33, 31; and by 
Jlr. Landreth in his note to Lewis v. McCabe, 
21 Am. Law Reg. (N. S.) 221; but, neverthe- 
less, the supreme court of that state, in the 
latest case on the subject,— Forrest v. Nelson, 
decided February 16, 1885,— has adhered to 
the doctrine. It must therefore be regarded 
as the law of Pennsylvania that, upon a sale 
■of personal property with delivery of posses- 
sion to the purchaser, an agreement that title 
should not pass until the contract price 
sliould be paid is valid as between the origi- 
nal parties, but that creditors of the pur- 
chaser, or a purchaser from him bona flde 
by a levy under execution or a bona flde 
purchase, will acquire a better title than the 
•original purchaser had, — a title superior to 
that reserved by his vendor. So far as the 
law of Pennsylvania is applicable to the 
transaction, It must determine the rights of 
these parties. 

The contract of sale between the Marvin 
Safe Company and Schwartz was made at 
the company's office In Philadelphia. The 
contract contemplated performance by the 
delivery of the safe in Philadelphia to the 
carrier for transijortation to Hightstown. 
When the terms of sale are agreed upon, 
and the vendor has done everything that he 
has to do with the goods, the contract of 
sale becomes absolute. Leonard v. Davis, 1 
Black, 476; 1 Benj. Sales, § 308. Delivery 
of the safe to the carrier in pursuance of 
the contract was delivery to Schwartz, and 
was the execution of the contract of sale. 
His title, such as it wa.s, under the terms of 
the contract, was thereupon complete. 

The validity, construction, and legal effect 
of a contract may depend, either upon the 
law of the place where it is made, or of the 
place where it is to be performed, or, if it 
relate to movable property, upon the law of 
the. situs of the property, according to cir- 
cumstances; but, when the place where the 
-contract Is made is also the place of per- 
formance and of the situs of the property, 
the law of that place enters into and be- 
comes part of the contract, and determines 
the rights of the parties to it. Frazier v. 
Fredericks, 24 N. J. Law, 162; Dacosta v. 
Davis, Id. 319; Bulkley v. Hanold, 19 How. 
390; Scudder v. Union Nat. Bank, 91 U. S. 
40G; Priteluird v. Norton, 106 U. S. 124, 1 



Sup. Ot. 102; Morgan v. New Orleans, M. 
& T. R. Co., 2 Woods, 244, Fed. Cas. No. 
9,804; Simpson v. Fogo, 9 Jur. (N. S.) 403; 
Whart. Confl. Laws, §§ 341, 345, 401, 403, 418; 
Parr v. Brady, 37 N. J. Law, 201. The con- 
tract between Schwartz and the company 
having been made and also executed in Penn- 
sylvania by the delivery of the safe to him, 
as between him and the company Schwartz's 
title will be determined by the law of Penn- 
sylvania. By the law of that state the con- 
dition expressed in the contract of sale, that 
the safe company should not relinquish title 
until the contract price was paid, and that on 
the failure to pay any of the installments 
of the price the company might resume pos- 
session of the property, was valid, as be- 
tween Schwartz and the company. By his 
contract, Schwartz obtained possession of 
the safe, and a right to acquire title on pay- 
ment of the contract price; but until that 
condition was I)erformed the title was in 
the company. In this situation of affairs, 
the safe was brought into this state, and the 
property became subject to our laws. 

The contract of Norton, the defendant, 
with Schwartz for- the purchase of the safe, 
was made at Hightstown, in this state. The 
property was then in this state, and the con- 
tract of purchase was executed by delivery 
of possession in this state. The contract 
of purchase, the domicile of the parties to 
it, and the situs of the subject-matter of pur- 
chase were all within this state. In every 
respect the transaction between Norton and 
Schwartz was a New Jersey transaction. 
Under these circumstances, by principles of 
law which are indisputable, the construction 
and legal effect of the contract of purchase, 
and the rights of the purchaser under it, 
are determined by the law of this state. By 
the law of this state, Norton, by his pur- 
chase, acquired only the title of his vendor,— 
only such title as the vendor had when the 
property was brought into this state and 
became subject to our laws. 

It is insisted that inasmuch as Norton's 
purchase, if made in Pennsylvania, would 
have given him a title superior to that of 
the safe company, that, therefore, his pur- 
chase here should have that effect, on the 
theory that the law of Pennsylvania, which 
subjected the title of the safe company to 
the rights of a bona flde purchaser from 
Schwartz, was part of the contract between 
the company and Schwartz. There is no 
provision In the contract between the safe 
company and Schwartz that he should have 
power, under any circumstances, to sell and 
make title to a purchaser. Schwartz's dispo- 
sition of the property was not in conformity 
with his contract, but in violation of it. His 
contract, as construed by the laws of Penn- 
sylvania, gave him no title which he could 
lawfully convey. To maintain title against 
the safe company, Norton must build up in 
himself a better title than Schwartz had. 
He can accomplish that result only by virtue 
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of the law of the jurisdiction in which he 
acquired his rights. 

The doctrine of the Pennsylvania courts, 
that a reservation of title in the vendor upon 
a conditional sale is void as against creditors 
and bona fide purchasers, is not a rule affix- 
ing a certain construction and legal effect to 
a contract made in that state. The legal ef- 
fect of such a contract is conceded to be to 
leave property in the vendor. The law acts 
upon the fact of possession by the purchaser 
under such an arrangement, and makes it 
an indelible badge of fraud, and a forfeiture 
of the vendor's reserved title as in favor of 
creditors and bona fide purchasers. The doc- 
trine is founded upon consideration of public 
policy adopted in that state, and applies to 
the fact of possession and acts of ownership 
under such a contract, without regard to the 
place where the contract was made, or its 
legal effect considered as a contract. 

In JlacCabe v. Blymyre, 9 Phila. 615, the 
controversy was with respect to the rights 
of a mortgagee under a chattel mortgage. 
The mortgage had been made and recorded 
In Maryland, where the chattel was when 
the moi'tgage was given, and by the law of 
Maryland was valid, though the mortgagor 
retained possession. The chattel was after- 
wards brought into Pennsylvania, and the 
Pennsylvania court held that the mortgage, 
though valid in the state where it was made, 
would not be enforced by the courts of Penn- 
sylvania as against a creditor or purchaser 
who had acquired rights in the property after 
It had been brought to that state; that the 
mortgagee, by allowing the mortgagor to re- 
tain possession of the property, and bring it 
into Pennsylvania, and exercise notorious 
acts of ownership, lost his right, under the 
mortgage, as against an intervening Pennsyl- 
vania creditor or purchaser, on the ground 
that the contract was in contravention of 
the law and policy of that state. Under 
substantially the same state of facts this 
court sustained the title of a mortgagee un- 
dei' a mortgage made in another state, as 
against a bona fide purchaser who had 
bought the property of the mortgagor in this 
state, for the reason that the possession of 
the chattel by the mortgagor was not in con- 
travention of the public policy of this state. 
Parr v. Brady, 37 N. J. Law, 201. 

The public policy which has given rise to 
the doctrine of the Pennsylvania courts is 
local, and the law which gives effect to it is 
also local, and has no extraterritorial effect. 



In the case in hand, the safe was removed 
to this state by Schwartz as soon as he be- 
came the purchaser. His possession, under 
the contract, has been exclusively in this 
state. That possession violated no public pol- 
icy,— not the public policy of Pennsylvania, 
for the possession was not in that state; nor 
the public policy of this state, for in this 
state possession under a conditional sale is 
regarded as lawful, and does not invalidate 
the vendor's title unless impeached for actual 
fraud. If the right of a purchaser, under a 
purchase in this state, to avoid the reserved 
title in the original vendor on such grounds 
be conceded, the same right must be ext^nd- 
ed to creditors buying under a judgment and 
execution in this state; for by the law of 
Pennsylvania creditors and bona fide pur- 
chasers are put upon the same footing. Nei- 
ther on principle, nor on considerations of 
convenience or public policy, can such a 
right be conceded. Under such a condition 
of the law, confusion and uncertainty in the 
title to property would be introduced, and 
the transmission of the title to movable prop- 
erty, the situs of which Is In this state, would 
depend, not upon our laws, but upon the 
laws and public policy of sister states or 
foreign countries. A purchaser; of chattels 
in this state which his vendor had obtained 
in New York, or in most of our sister states, 
under a contract of conditional sale, would 
take no title; if obtained under a conditional 
sale in Pennsylvania, his title would be good; 
and the same uncertainty would exist in the 
title of purchasers of property so circum- 
stanced at a sale under judgment and execu- 
tion. 

The title was in the safe company when 
the property in dispute was removed from 
the state of Pennsylvania. Whatever might 
impair that title— the continued possession 
and exercise of acts of ownership over it by 
Schwartz, and the purchase by Norton — oc- 
cui'red in this state. The legal effect and 
consequences of those acts must be adjudged 
by the law of this state. By the law of this 
state It was not illegal nor contrary to public 
policy for the company to leave Schwartz in 
possession as ostensible owner, and no for- 
feiture of the company's title could result 
therefrom. By the law. of this state, Norton,, 
by his purchase, acquired only such title as 
Schwartz had under his contract with the 
company. Nothing has occurred which by 
our law will give him a better title. 

The judgment should be reversed. 
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LASSING V. JAMES. (No. 15,637.) 

(40 Pac. 534, 107 Cal. 348.) 

Supreme Court of California. May 28, 1895. 

In bank. Appeal from superior court, city 
and county of San Francisco; A. A. Sander- 
son, Judge. 

Action by J. F. Lassing against J. G. Jamos 
on a contract to pasture and feed cattle. 
From a judgment for plaintiff and an order 
denying a motion for a new trial, defendant 
appeals. Affirmed. 

W. C. Graves, for appellant. Edward P. 
Cole and T. C. Law, for respondent. 

GAROUTTE, J. The plaintiff, Lassing, was 
a farmer, and the owner of several fields of 
growing alfalfa. He was also the owner of 
nine stacks of hay, amounting to about 2,700 
tons, which hay was situated in these various 
fields. D^endant, James, was the owner of 
a large number of cattle, and was desirous 
of securing both pastm-age and hay upon 
which to feed them. Thereupon a written 
agreement was entered into between these 
two parties, which, among other things, con- 
tained the following covenants: "That the 
said party of the first part (Lassing), in 
consideration of the covenants, promises, and 
agreements on the part of the said party of 
the second part (James), hereinafter contain- 
ed, hereby covenants, promises, and agrees to 
and with the said party of the second part 
that the said party of the first part wiU take 
onto his inclosed alfalfa fields cattle aggregat- 
ing about 800 to 1,200 head, to be pastured 
at 90 cents per head per month. If any cat- 
tle should remain on said pasture any frac- 
tional part of any month, pasturage shall only 
be paid proportionately, and, when the pas- 
turage becomes exhausted as not to fatten 
said steers, and some hay is fed, then the 
price is to be on the pastm-age as the quantity 
of hay is fed, allowing 28 pounds of hay for a 
full 24 hours' feed for each head; for instance, 
if 14 pounds of hay is fed per day, then 15 
cents per month per head is to be paid, and 
pro rata more or less in that proportion, as 
the case may be, until the cattle are entirely 
confined to the feeding pens, and $5 per ton 
is to be paid for each and every ton of hay 
fed between this day and April 1, 1890. And 
the first party agrees to fence off around each 
bunch of stacks a sufficient number of large 
feeding pens, and sufficiently strong to hold 
the cattle without fear of them getting away; 
also, to furnish a good, comfortable, dry house 
for the use of the men engaged in feeding and 
caring for said stock; also, to furnish a good 
supply of water troughs in each pen, with 
pipes, etc., from the tanks, wells, and pumps, 
to be equipped and furnished in good order, 
and sufficient to plentifully water all of said 
cattle at all time.s, and, if it is found necessa- 
ry to save hay while feeding, feeding racks 
are to be made around the fence. Cattle may 
be taken out and others put in at any time. 



And the said party of the second part, In 
consideration of the said covenants, prom- 
ises, and agreements on the part of the said 
party of the first part hereinafter contained, 
covenant, promise, and agree to and with the 
party of the fii'st part that the said party of 
the second part wUl, on turning cattle on 
said alfalfa fields, pay $2,500 as the fli-st pay- 
ment on the hay, and at the end of each 
and every month pay the amount of all the 
pasturage used during the months just past. 
On or before November 1, 1889, both of the par- 
ties hereto is to cut off ten feet from tlie end 
of an average stack, and weigh it, and aver- 
age the balance by that, and, as soon as trie 
amount is found, one-half of all the money it 
comes to is to be paid, and seventy-five days 
thereafter one-half of the balance due is to 
be paid, and at the end of the time all is to 
be paid." In pursuance of the aforesaid 
agreement, James placed his cattle upon the 
fields of Lassing, where they remained about 
six weeks, when he removed them therefrom,, 
and declined to be further bound by the terms 
of the contract. This action was brought by 
Lassing to recover the value of the hay at $5- 
per ton, and also the price of the pasturage as 
agreed upon. The plaintiff credited defend- 
ant with the payment of $2,500, made at the 
time the contract was entered into, and alsO' 
allowed him the further sum of $3,423, paid to- 
plaintiff by an insurance company for a loss of 
a portion of the hay by fire, plaintiff having 
talien out a policy thereon after James re- 
moved his cattle from the premises. In ad- 
dition to the denials of the answer, defend- 
ant set out a cross complaint, claiming dam- 
ages to the amount of about $6,000 for in- 
jury to the cattle by reason of plaintiff's 
breach of agreement in the manner in which 
he cared for them. The cross complaint was 
held to be unsupported in the evidence by the- 
trial court, and judgment went for plaintiff. 
This is an appeal from such judgment and 
from the order denying a motion for a new 
trial. 

There is no question raised by appellant, 
James, as to the amount allowed by the 
court for pasturage of the cattle, but the chief 
bone of contention appears to be as to the 
amount of hay that James really purchased; 
and that brings us to a construction of the- 
agreement itself. It is contended, upon the 
one side, that James was only to pay for the 
hay used in feeding his cattle; while it is in- 
sisted, upon the other, that James bought the 
entire nine stacks of hay, and that his liabil- 
ity to pay therefor was incurred whether or 
not the hay was actually fed to the cattle. 
Upon the face of the contract there seems to 
be some inconsistency as to its provisions in 
this regard. In one part it is provided that 
■'five dollars per ton is to be paid for each 
and eveiT ton of hay fed between this date- 
and April 1, 1890"; while the last clause pro- 
vides in terms for the measuring of the en- 
tire nine stacks of hay for tlie purpose of de- 
termining the number of tons therein, and. 
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-fiirther provides for partial payments there- 
for, and the respective times when such pay- 
ments are to be made, and also fixes the date 
of final payment of the balance due. The 
•contract is inartiflcially drawn, and from all 
points indicates the handivyork of a layman. 
At the same time the inconsistency or repug- 
nancy present in the tv?o portions of the con- 
tract cited is more seeming than real. These 
two provisions are certainly not directly con- 
flicting. James, as indicated by the first 
clause quoted, agreed to pay for all the hay 
used prior to April 1,1890. The second clause 
•quoted is simply broader, and reaches fur- 
ther, for by that clause he agrees to pay for 
all the hay in the nine stacks. Section 1S5S 
of the Code of Civil Procedure, in speaking as 
to the interpretation of contracts, provides 
that: "Where there are several provisions or 
particulars, such a construction is, if possi- 
ble, to be adopted as will give effect to all,"— 
and by virtue of this canon of consti'uction we 
avoid a seeming contradiction in these two 
provisions, and allow them both to stand. 
There are also provisions of the Civil Code 
which, when applied to the facts here pre- 
sented, overthrow appellant's position as to 
the true construction of this contract. Sec- 
tion 1619 provides: "If the terms of a prom- 
ise are in any respect ambiguous or uncertain, 
it must be interpreted In the sense in which 
the ijromisor believed at the time of making 
it that the promisee understood it." If 
James' promises of payment, when taken to- 
gether, are ambiguous and uncertain, then, 
under the oral evidence of L'assing, there is 
no question but that both parties understood 
that James was buying all the hay at $5 per 
ton. Lassing not only believed such to be 
the contract, but James, the promisor, be- 
lieved Lassing, the promisee, so understood 
it. These conditions are conclusively shown 
by Lassing's testimony, and James, when up- 
on the witness stand, in no way offered con- 
ti-adictory evidence. Section 1654 of the Civ- 
il Code, provides: "In cases of uncertainty 
not removed by the preceding rules, the lan- 
guage of a contract should be interpreted 
most strongly against the party who caused 
the uncertainty to exist. The promisor is 
presumed to be such party. ■* * *" James 
is the promisor, and, by virtue of this sec- 
tion of the Code, he Is presumed to be the 
party who caused the uncertainty; but, be- 
yond this, he was the party who actually 
caused it, for he prepared the contract, and 
therefore it should be interpreted most 
strongly against him. Again, section 1640 
provides: "When through fraud, mistake or 
accident, a written contract fails to express 
the real intention of the parties, such inten- 
tion is to be regarded, and the erroneous 
parts of the writing disregarded." We think 
the provisions of this section may be prop- 
erly invoked in behalf of respondent's con- 
tention. James prepared the written con- 
-tract in San Francisco, and brought it to Las- 
sing at his home for him to sign. At that 



time the contract did not contain the provi- 
sion providing for the measurement of the 
hay, and the partial payments therefor ac- 
cording to the number of tons found to be in 
the stacks, but it contained a provision pro- 
viding for the payment of all the hay used, 
at the rate of $5 per ton. The contract thus 
presented to Lassing he refused to sign, in- 
sisting that .James should take all the hay, 
or none. Thereupon James, in compliance 
with Lassing's demands, erased from the con- 
tract as presented the provision as to paying 
for the hay used, and added thereto the pro- 
vision as to taking all the hay. It now ap- 
pears that a provision of general similar im- 
port to the one erased still remained in 
another portion of the contract; but the cir- 
cumstances all show that It was an over- 
sight upon the pait of both parties in not also 
striking that provision from tne contract, and 
it is evident that it was omitted to be done 
purely through mistake. It was not intend- 
ed to be left there, and, tested by section 
1640, should be disregarded in the Intei-preta- 
tion thereof. 

The facts and circumstances surrounding 
the making of this contract appear in the 
record by the uncontradicted evidence of the 
respondent, Lassing. Appellant, in his reply 
brief, strenuously attacks the rulings of the 
court in admitting this evidence. It is claim- 
ed that such parol evidence was inadmissible 
as tending to contradict, add to, and vary the 
terms of the written contract But we are 
clear to the contrary. The contract has not 
been changed by Lassing's evidence. Noth- 
ing has been added thereto. No term has 
been minified or even modified. The sec- 
tions of tlie Code we have quoted relating to 
the construction and interpretation of con- 
tracts contemplate the introduction of parol 
evidence. For it is only upon the introduc- 
tion of such evidence that it can be ascer- 
tained whether or not the principles of law 
embodied in those sections are pertinent and 
applicable to the facts of any particular case. 
We conclude that appellant agreed to take 
all the hay situated in the nine stacks. The 
clause of the contract as to the measurement 
of the hay and the payment therefor is as 
follows: "On or before November 1, 1889, 
both of the parties hereto is to cut off ten 
feet from the end of an average stack, and 
weigh it, and average the balance by that, 
and, as soon as the amount is found, one-half 
of all the money it comes to is to be paid, 
and seventy-five days thereafter one-half of 
the balance due is to be paid, and at the end 
of the time all is to be paid." Appellant 
contends that this clause, standing alone, is 
simply an executory agreement for the sale 
and purchase of all the hay in the nine 
stacks, and that, consequently, the title to the 
hay has never passed to James. It is in- 
sisted that the contract was executory in 
this, that the hay was never measured and 
the amount ascertained, as provided in the 
contract, and that the measurement and de- 
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termination as to the amount were condi- 
tions precfilent to the passing of the title. 
We are clear that the agreement to ascertain 
the number of tons of hay at some future 
time by weight and measurement in no way 
affected the question as to the present pass- 
ing of the title. All the hay in the nine 
■stacks was purchased, at the rate of $5 per 
ton. The number of tons was Immaterial 
as bearing upon the question of a valid trans- 
fer. The final determination as to the num- 
ber of tons was only material as fixing the 
amount of money to be paid. The subse- 
quent measurement and ascertainment of the 
exact number of tons could in no way fur- 
nish any grounds for the rejection or repu- 
•diation of the sale by either party. The hay 
was identified and the price per ton agreed 
upon at the date of the contract, and these 
only were the essentials necessary to consti- 
tute a valid sale, for the sale was made re- 
gardless &f the amount of the hay, and thus 
necessarily became complete and perfect 
when the contract was entered into and part 
payment made thereunder. In Blackwood v. 
l^acldug Co., 76 Cal. 212, 18 Fac. 248, a case 
involving the principle here discussed, this 
court said: "Some of the American cases 
are not in accord with the rule laid down 
by Mr. Benjamin in this, that, if the goods 
are identified, it does not matter that weigh- 
ing or measuring is necessary to ascertain 
the price or the quantity, and this seems to 
be the law in California, for the Civil Code 
•contains the following: 'Sec. 1140. The title 
to personal property sold or exchanged pass- 
es to the buyer whenever the parties agree 
upon a present transfer, and the thing itself 
is identified, whether it is separated from oth- 
er things or not.'" After James repudiated 
the contract, removed his cattle from the 
fields, and left the hay in the stacks, appel- 
lant contends that it was the duty of Las- 
sing to sell the hay to the best advantage 
possible, and, if it failed to bring $5 per ton, 
then the right accrued to recover from James 
the difference. In a case like the present, 
where the title to personal property has pass- 
ed, there is no obligation resting upon the 
vendor to resell. In many cases he would 
have no right to resell, and possibly would 
be guilty of an act of conversion if he exer- 
cised any such dominion over the property; 
but upon the facts of this case, under any 
principle of law which appellant might ad- 
vance, Lassing had the right to choose his 
remedy, as between suing for the entire pur- 
chase price or selling tile property and bring- 
ing an action for the difference in case the 
sale resulted in a loss. Hunter v. Wetsell, 
84 N. Y. 555; Dustan v. McAndrew, 44 N. 
Y. 72; Van Horn v. Rueker, 84 Am. Dec. 53. 
It is insisted that Lassing so materially 
failed to can-y out the covenants of the con- 
tract upon his part to be jierformed that 
James was Justified in repudiating the con- 
tract and withdrawing from under its provi- 
sions. Of course, such conduct upon the 
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part of James could only be justified upon 
the principle that the covenants to be per- 
foi-med by the respective parties were entire- 
ly mutual and dependent upon each other. 
And, in view of what we have already said 
as to the purchase of the hay, possibly James' 
only remedy for a breach of the contract 
would be an action of damages in the nature 
of a recoupment; but we do not deem it nec- 
essary to enter into a discussion as to the 
mutuality and dependency of these respec- 
tive covenants, for we think no material and 
substantial breach of the contract was ever 
committed by Lassing. By its terms he was 
to do various things, and in pursuance of his 
agreement it is conceded that he performed 
all of the things to be done by him, and at 
considerable labor and expense, except in a 
single respect. The contract, after requiring 
Lassing to furnish a plentiful supply of wa- 
ter for the cattle, continues: "And, if it is 
necessary to save hay while feeding, feeding 
racks are to be made around the fence." It 
is now claimed that Lassing failed to live 
up to his contract in this regard, and the al- 
leged breach of this provision of the con- 
tract is relied upon to furnish material suffi- 
cient to demand a reversal of the judgment. 
Upon this issue the court made the following 
finding of fact: "That it was never found 
necessary on the 18th day of "October, 1889, 
or at any time, to furnish feeding racks 
around the fence to save hay while feeding 
the cattle of defendant, nor was any necessi- 
ty for feeding racks ever known to plaintiff, 
nor did plaintiff wholly or at all omit, fail, 
neglect, or refuse to furnish the same, nor 
was defendant compelled to, nor did he, re- 
move any of his cattle from plaintiff's land 
or premises because of the failure of plaintiff 
to build said racks, nor did defendant, nor 
was he compelled to, remove any of his cat- 
tle by any act of plaintiff, nor did defendant 
suffer any loss, injury, or damage in any 
sum of money by any act of plaintiff, or by 
any absence of feeding racks, or at all." As 
to its indefiniteness, the foregoing covenant 
of the contract stands fully at par with the 
other provisions, but, conceding to it all the 
force and effect that appellant claims, and 
that the provision not only demanded that 
Lassing should furnish feeding racks when 
necessary, but that a mistake in judgment 
upon his part as to the time when that ne- 
cessity arose would furnish grounds for a re- 
pudiation of the contract upon the part of 
James, however innocent Lassing might be 
in making such mistake, still the finding of 
fact which we have quoted stands as a bar 
to a favorable conclusion to appellant upon 
this contention. The finding in effect de- 
clares: (1) It was never necessary to fur- 
nish the feeding racks; (2) that appellant 
did not remove his cattle from plaintiff's 
lauds because of the failure to furnish said 
feeding racks; (3) that appellant suffered no 
loss or damage by reason of the absence of 
such racks. This finding of fact, as we look 
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upon it, In each of its particular brandies is 
fatal to appellant's claims, if supported by 
the evidence; for, aside from that portion of 
the finding declaring in effect that racks 
were not necessary, it is found from the evi- 
dence that James deserted the premises and 
removed his cattle therefrom for othercauses, 
— causes in uo way atii-ibutable to Lassing, 
and for vi^hich he was in no way responsible. 
If this portion of the finding be true, then 
James cannot now rely upou a breach of the 
contract as a ground for repudiation which 
in his mind at the time in no way foi-med an 
element entering into the attempted repudia- 
tion or rescission upon his part. Again, it 
is found that he suffered no loss or damage 
as to his cattle by reason of the failure of 
Lassing to furnish the racks. If this be so, 
James was not excused in law from carrying 
out all the covenants upon his part to be per- 
formed. If, in fact, he suffered no injui-y or 
damage by a breach of the contract, such 
breach was harmless, and gave him no cause 
of complaint. Certainly no action of dam- 
ages could be based thereon by him; neither 
would it be such a substantial default as to 
afford grounds for a rescission or repudia- 
tion. While upon" some of these questions 
there may be said to be a substantial conflict 
in the evidence, yet we think every branch 
of this finding of fact has substantial sup- 
port in the evidence found in the record. It 
will be obsei-ved that feeding racks were to 
be furnished when it became necessary "to 
save liay." Hence, it is evident that a breach 
of this provision could only result in damage 
to James for a loss of hay. Yet he makes no 
claim in his complaint for a loss of that char- 
acter, but attempts to recoup in damages for 
a loss of weight in the cattle by a lack of suf- 
ficient pasturage and hay. As to damages 
claimed in the nature of recoupment, it 
would almost seem conclusive against the 
claim to such that there is nothing whatever 
in the contract requiring Lassing to furnish 
sufficient feed to keep the stock in prime con- 
dition. When the contract was made, the 
feed was upon the ground, both pasturage 
and hay, and it was James' feed, regardless 
of quality or quantity, and was to be fed by 
him at such times and quantities as he saw 
fit. There is some claim that James subse- 
quently, by parol, made Lassing his agent to 
take charge ot the cattle and care for them. 
Conceding as much, a neglect of duty by 
Lassing under such contract, and damages 
resulting therefrom, would be a matter en- 
tirely foreign to any question of feeding 
racks. In addition to and beyond all this, 
the evidence fully supports the finding that 
the lack of feeding racks in no way was the 
cause of damage and loss to James, conced- 
ing such damage and loss to have occurred. 
Again, the finding of fact to the effect that 
the absence of feeding racks was not the 
cause of the removal of the cattle by James 
finds ample support in the evidence. Owing 
to the warm, copious, and unexpected rains 



of the months of September and October, 
the fields had become soft and miry, which 
fact interfered largely with the welfare of 
the cattle, and furnished a strong argument 
for James' action in removing them. And, as 
an additional cause for their removal, and 
probably the controlling one, these same 
warm rains had caused a growth of grass 
apon James' own land fully sufficient for all' 
his needs and purposes. 

Conceding that an eiTor of judgment upon 
Lassing's part as to the date when he was 
required to furnish the racks is fatal to 
his case, still, under the evidence, the finding 
of the court to this point has support. A 
mistake of judgment as to this particular 
time, entailing upon him the severe penal- 
ties here claimed, should not be held against 
him unless clearly apparent from the evi- 
dence. We think his conduct and acts in 
this regard should be liberally interpreted 
in his favor; and, so interpreted, we conclude- 
the breach, if one occurred, was not a sub- 
stantial one, but purely technical. Weeks 
befoi« the cattle were removed Lassing had 
made arrangements with a dealer to have the 
lumber upon the ground 1o build the racks 
upon 24 hours' notice. He had fed the hay 
for two days only when James came upon the 
ground and ordered an immediate removal 
of the cattle. Under the written contract, it 
is clearly contemplated that James should 
feed the hay, and the inference naturally 
arises that Lassing would be notified when, 
racks were required, but, under a subsequent 
parol agreement, Lassing was hired to feed 
the hay, and, as stated, he had only fed it 
two days when James came upon the ground 
and ordered an immediate removal of the 
cattle. It thus appears to have been left tO' 
Lassing alone to determine when hay should 
be fed, and for this reason the novel condi- 
tions arise that, if Lassing had decided not 
to feed hay during these few days, then the 
feeding racks would not have been required, 
and no breach would have occurred. Las- 
sing states that he placed the hay upon the 
high and gravelly ground; that he did not 
think the time had arrived for the racks to 
be used; that neither James nor any of his 
men had requested or suggested to him to 
make and place them; that. Immediately 
prior to the removal of the cattle, James 
neither demanded that he furnish the racks, 
nor notified him that he was removing the- 
cattle for the reason that they were not fur- 
nished, and that he could and would have 
furnished them within a very few days if 
James had so requested. Upon such a state- 
of facts we think this portion of the finding 
of the court should be upheld. 

For the foregoing reasons we conclude the- 
judgment and order should be affirmed, and 
it is so ordered. 

We concur: HARRISON, J. ; VAN FLEET, 
J.; McFAKLAND, J.; TEMPLE, J.; HEN- 
SHAW, J. 
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WIND et al. v. ILER et al. 

(01 N. W. 1001.) 

Supreme Court of Iowa. .Jan. 21. 1895. 

Appeal from district court. Mills county; 
N. W. Macy, Judge. 

Action at law to recover money paid by 
plaintiff to defendants for intoxicating liq- 
. uors during the years 1881, 1882, 1883, and 
1884. There was a trial to a jury, and at 
the conclusion of plaintiff's evidence, de- 
fendants moved the court for a verdict. The 
motion was sustained, and verdict and judg- 
ment rendered for defendants, and plain- 
tiff appeals. Affirmed. 

E. R. Duffie, John P. Breen, and John Y. 
Stone, for appellant. Congdon & Hunt, 
James JI. Woohvorth, and Smith McPher- 
son, for appellees. 

DEESIER, J. Plaintiff is a copartnership 
composed of N. P. Wind and George F. 
Silvers, heretofore, and during the years 
1S81, 1882, 1883, and 1884, doing business as 
wholesale and retail liquor dealers in the 
city of Ottumwa, Iowa. Defendant Her & 
Co. is a copartnership composed of the other 
defendants, doing a wholesale liquor busi- 
ness in the city of Omaha, Neb. Sometime 
during the latter part of the year 1881 de- 
fendants' traveling man, one Gilmore, called 
upon the plaintifCs at their place of business 
in Ottumwa to induce them to order some liq- 
uors from the firm which he represented. 
The evidence shows without conflict that this 
agent had no authority to make sales. He 
had power to take orders, which were sub- 
mitted to the defendants for their rejection 
or approval, and, if approved, the goods or- 
dered were shipped to the proposed purchas- 
er. Plaintiffs gave this agent an order for 
some goods, which was submitted to the 
defendants, and by them approved, and the 
liquors were delivered to the railroad com- 
pany for shipment to plaintiffs at Ottumwa, 
plaintiffs paying the freight thereon. An 
arrangement was made between the plain- 
tiffs and defendants' a.L'ent by which plain- 
tiffs might thereafter order such liquors as 
they desired by mail or by telegram, and 
In accordance with this arrangement they 
ordered large quantities of liquor, which 
they paid for through the Ottumwa banks in 
response to drafts made upon them for the 
purchase price. All liquors so paid for, ex- 
cept three bills, were ordered by wire or 
mail. It is claimed by the plaintiffs that all 
these various sales of liquor, amounting in 
number to about 80, and in value to more 
than $2,000, were unlawful and that they 
are entitled to recover all payments made 
thereon, under Code, § LJ-'iO, which provides 
that all payments made for intoxicating liq- 
uor sold in violation of our liquor law shall 
be held to have been received in violation 
of law, and against equity and good con- 
science, and to have been received upon a 



valid promise of the receiver to pay to the 
person furnishing such consideration the sum 
thereof. 

The first question which arises is, were the 
sales made in this state? From what we 
have already stated it would appear that the 
sales were each and all made in Nebraska. 
But plaintiffs contend that, while the defend- 
ants' agent may have had no authority to do 
more than take their orders for the goods, 
yet there is testimony tending to show that 
the liquors were all shipped subject to. 
their approval, and that the title to the goods- 
did not pass until the liquors were receivetl 
and tested by them. The testimony on this 
point is as follows: Witness George W- 
Silvers said, in substance, that Gilmore, the 
agent, said: "If the goods isn't satisfactory 
after you receive them, you can send them 
back to Omaha." And Silvers told him (Gil- 
more) if the goods were not as he said they 
should come back. "The goods came, and we- 
inspected them,— gauged them. We had a 
government gauge there,— a thermometer we- 
called a 'tester.' We tested the goods before- 
we paid the freight. Gilmore said, 'If you re- 
ceive the order all in good shape, and the 
goods are satisfactory, and you need any 
more, and I am not around, why, send your 
orders in to the house, and they will be 
filled.' " This witness further testified that 
when the goods came to the depot at Omaha 
they were taken by a drayman from the 
freight house, and delivered at plaintiffs' 
place of business, the drayman paying the 
freight in the first instance, and afterwards 
collecting it from the plaintiffs.- Witue-^s 
further testified that one bill of goods which 
plaintiffs ordered shipped to Des Jloines, to 
a customer of theirs at that place, was re- 
turned, and credit asked of defendants the;e- 
for, and that defendants gave them a small 
discount on one of their bills. He further 
said: "If they were not satisfactory, they 
were to be returned. That was the contra-i't. 
We never returned any from Ottumwa." 
Witness Wind testified that Gilmore said: 
"If his goods were not as represented we 
had the privilege of returning them. We 
told him we wanted to examine the goods 
after they came, and see if they suited us. 
He said we had that privilege." '^We had 
a gauge or whisky tester that we used. We- 
took out the bung, and took a little out, and 
used the tester. We told Mr. Gilmoi-e our 
method of examining it. He said it was sat- 
isfactory." Witness Silvers also testified that 
within three or four days after giving the 
order the plaintiffs received a bill for the 
goods, and entries were then made oo the 
plaintiff's' ledger of the amount of the folil_ 
It Is an elementary proposition of law, need- 
ing no citation- of authority in its support, 
that title passes in the sale of personal prop- 
erty when from all circumstances surround- 
ing the transaction it is evident that the par- 
ties to the sale intended it to pass. It is-- 
wholly a question of Intention to be arrived 
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at from the contract and the acts and con- 
duct of the parties thereto. In the absence 
of all stipulations and conditions in the con- 
tract, the title will be presumed to pass, 
when the parties live at different places, 
when the goods are delivered by the seller 
to a transportation company for carriage to 
the buyer, subject to the seller's lien or right 
of stoppage in transitu. This is certainly the 
rule where the buyer is to pay the freight. 
It is also a general rule that the buyer has a 
right to inspect unascertained goods to de- 
termine whether they are such as are bar- 
gained for or not. Newm. Sales, § 252; Benj, 
Sales (Bennett's Ed.)' pp. 669-690; Hirshhorn 
V, Stewart, id Iowa, 418. This right of in- 
spection, however, does not of itself post- 
pone the passing of the title. It simply au- 
thorizes a rescission of the sale in the event 
the goods are not as contracted for. So that 
the reservation of the right to inspect the 
goods by the plaintiffs in this case does not 
of itself indicate that title was not to pass 
until the goods were tested, for it gives to 
plaintiffs no greater rights than they would 
have had under the law without such reser- 
vation. 

It is claimed that by the terms of the con- 
tract the title was not to pass until the plain- 
tiffs Avere satisfied, after testing the liquors, 
that they were the kind ordered. The law 
has made a somewhat refined, yet no less 
obvious, distinction between an option to pur- 
chase if satisfactory and an option to return 
if not satisfactory. In the one case title will 
not pass until the option is determined, and 
in the other case the property passes at once, 
subject to the right to rescind and return. 
The former may be said to be a conditional 
sale, and the latter has been denominated a 
■"sale or return." Hunt v. Wyman, 100 Mass. 
108; Foley v. Felrath (Ala.) 13 South. 485; 
Kewm. Sales, § 310; Buswell v. Bicknell, 17 
Me. 344; Benj. Sales (Bennett's Ed.) p. 509, 
and cases cited. It is also well settled that 
the rule that title does not pass so long as 
anything remains to be done to the goods to 
ascertain their value, quality, or quantity, is 
only applicable to cases of constructive de- 
livery. Bogy V. Rhodes, 4 G. Greene, 133. 
Tender this rule ^he right reserved to plain- 
tiffs to inspect and test the goods after they 
came into their actual possession would not 
operate to postpone the transfer of title, but 
merely gave them the right to rescind the 
contract and retiu'n the goods. See, also, in 
this connection, Foley v. Felrath, supra, and 
cases therein cited; 2 Kent, Comm. 496. We 
are satisfied frcni the fact that the drayman, 
who m«st be considerinl as plaintiffs' agent, 
paiil the freight on these liquors, took thom 
from the canier, and delivered them to plain- 
tiffs, and from the further fact that the plain- 
tiffs credited defendants with the liquors as 
soon as they received the bills for them, 
which was in advance of the delivery of the 
goods, with the understanding that they were 
to have credit for such as might be returned 



that both parties intended title to pass when 
the goods were delivered to the railroad com- 
pany at Omaha, Neb., for transportation to 
Ottumwa; and that the sale was not one on 
trial or on approval, or if satisfactory to 
plaintiffs, but rather a completed sale, with an 
option in plaintiffs to return them if they 
did not meet the test plaintiffs proposed to 
give them. Our conclusions find support in 
the following cases: Engs v. Priest, 65 Iowa, 
232, 21 N. AV. 580; Whitlock v. Workman, 

15 Iowa, 351; Tegeler v. Shipman, 33 Iowa, 
194, — and are not in conflict with Gipps Brew- 
ing Co. V. De France (Iowa) 58 N. W. 1087, 
and Tolman v. Johnson, 43 Iowa, 127. The 
following cases from other states are direct! p 
in point: Schlesinger v. Stratton, 9 R. I. 578; 
Mack V. Lee, 13 R. I. 293; Gill v. Kaufman, 

16 Kan. 571; McCarty v. Gordon, Id. 35; 
Snider v. Koehler, 17 Kan. 432; Dolan v. 
Green, 110 Mass. 322; Abberger v. Marrin, 
102 Mass. 70; Boothby v. Plaisted, 51 N. H. 
436. If the sales were made in Omaha, then 
they were not unlawful in such sense as that 
recovery can be had for money paid thereon, 
although there is evidence in the record that 
defendants' agent knew plaintiffs had no per- 
mit to sell liquors in this state, — which they 
were at that time required to have to make 
lawful sales. It is no doubt true that if a 
nonresident makes sales of liquors in another 
state to a resident of this state, for the pur- 
pose and intent of enabling the purchaser to 
violate the liquor laws of this state, or par- 
ticipates or assists in a design on the part of 
the piu'chaser to dispose of them unlawfully 
in this state, his complicity in the ille.sal 
scheme will prevent him from recovering the 
price in an action against the purchaser. 
Davis V. Bronson, 6 Iowa, 410; Whitlock v. 
Workman, 15 Iowa, 351; Bank v. Curren, 30 
Iowa, 555. And it is also true that, wliile 
mere knowledge on the part of the vendor 
that the purchaser intends to violate the law 
may not vitiate the sale, yet it is a fact from 
which the jury might infer an intent to vio- 
late such law. Tegeler v. Shipman, supra. 
Such unlawful participation in the illegal de- 
sign of the purchaser will defeat an action 
by the seller to recover the purchase price of 
the liquors sold on the grounds of public 
policy. But will it enable the purchaser to 
recover the amount of payments made on the 
contract under section 1550 of the Code? We 
think not The sale in such case is not un- 
lawful under this statute, for, as we have 
already seen, the nonresident has a perfect 
right to make the sale in his state, and re- 
cover the purchase price. His act is unlaw- 
ful because the policy of the law forbids his 
participation or assistance in the violation of 
our laws by the purchaser of the liquors, and 
on the grounds of public policy he cannot 
recover. The statute referred to gives the 
purchaser the remedy of recovering back his 
payments when the sale is of intoxicating 
liquors in violation of the liquor laws of this 
state. It is clear, then, that if the matter 
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had been submitted to the jury, nnd it had 
found that defendants, in making the sale in 
Omaha, intruded thereby to enable plaintiffs 
to violate the law of this state, there could 
be no recovery under section l.").j() of the 
Code. It must be remembered in this con- 
nection that all purchases and payments 
thereon for which recovery is sought in this 
action were made prior to the enactment of 
what is known as the "Wilson Bill," and it 
should further be borne in mind that under 
the decisions of the United States supreme 
court in Brown v. Maryland, 12 Wheat. 419; 
Bowman v. Railway Co., 125 U. S. 40.j, 8 
Sup. Ct. 689, 10G2; and Leisey v. Hardin, 135 
U. S. 100, 10 Sup. Ct. 681,— sales like those in 
question, if made in Onmha to a resident in 
this state, were perfectly lawful in and of 
themselves. See, also, Richards v. ^^'ood- 
ward, 113 Mass. 2S-"j. The statutes of this 
state regulating and licensing the traffic in 
li'iuors therein were void, and of no effect, so 
far as they Interfered with commerce be- 
tween the states. Lyng v. Michigan, 10 Sup. 
Ct. 725. So that defendants had the right to 
sell their liquors for importation into this 
state without reference to our police regula- 
tions. The sales in and of themselves were 
not unlawful. 

Let it be conceded, however, for the pur- 
poses of this case, that the sales of the liquor 
took place at Ottumwa, and that payments 
were made for It there. What, then, is the 
state of the case? Defendants insist that if 
this be true, then, as the sales were made in 
the original package in which the liquors 
were imported, section 1550 has no applica- 
tion to them, because it is a regulation of 
commerce between the states, and is uncon- 
stitutional under the cases from the supreme 
court of the United States before quoted. We 
are well satisfied that defendants' contention 
is correct. Indeed, it is practically conceded 
by the plaintiffs' counsel. But they insist 
that as soon as the barrels were opened for 
the purpose of testing the property became 
incoi-porated into the general mass of prop- 
ei'ty in the state, and subject to the police 
regulations adopted to preserve the health 
and morals of the community. That section 
1550 was adopted to restrain the traffic in in- 
toxicants, and to aid in the general enforce- 
ment of the general liquor laws of the state, 
in virtue of the police power lodged in the 
state, cannot be doubted. And, if this be 
true, it is a direct restraint and interference 
upon trade and traffic in liquors, and, under 
the decisions before quoted, it is, or was prior 
to the enactment of the Wilson bill, unconsti- 
tutional so far as it relates to commerce be- 
tween the states or the inhabitants thereof. 



This doctrine finds support m the cases of 
State V. Coonan, 82 Iowa, 400, 48 N. W. 921, 
and State v. Corrick, 82 Iowa, 451, 48 N. W. 
808. What is said to the cont ;ary in the case 
of Connolly v. Scarr, 72 Iowa, 223, 33 N. W. 641, 
which was decided prior to the case of Leisey 
V. Hardin, must be considered as overruled. 
It is our duty to follow the decision of the 
highest tribunal in this country— the final ar- 
biter on these grave constitutional questions— 
witliout reference to the fact that there is a 
strong dissent to the doctrines announced by 
that court, which many of us think announces 
the better rule. The question, however, is 
of little importance at this time, because of 
the enactment of the Wilson bill, which for- 
tunately gave to the states the right to exer- 
cise the police powers vested in them, with- 
out reference to the interference the exer- 
cise or those powers might have upon inter- 
state commerce. 

The question yet remains, did the drawing 
of the br.iig in the barrels in which the liquors 
were shipped into the state have the effect 
claimed for it by the appellants? We think 
not. The barrel was opened In order that a 
small quantity might be taken from it and 
tested,— not used,— in order to determine 
whether the liquors would be returned or not. 
AVe do not think that the inspecting or test- 
ing of an imported article to determine 
whether it shall be returned has the effect to 
make it a part of the general mass of prop- 
erty in the state. Plaintiffs, according to their 
theory, tested it to see if they would accept 
it, and make it their property. And if the 
mei'e act of testiiv:; made it theirs, there was 
no necessity for the test, because it became 
theirs by the act itself. We do not think 
they want such a rule apphed in this case. 
In Leisey v. Hardin, supra, it is said: "Un- 
der our decision in Bowman v. Railway Co., 
supra, they had the right to import this beer 
into the state, and in the view we have ex- 
pressed they had the right to sell it, by which 
act alone it would be commingled with *he 
general mass of property withm the st.ate. 
Up to that point of time, we hold that, in the 
absence of congressioual permission to do so, 
the state had no power to interfere by seiz- 
ure." This court is committed to the doctrine 
that the size or form of the package has very 
little to do with the question we are now con- 
sidering. The point has been made to turn 
rather upon whether the liquors themselves 
were imported or not than upon the form or 
Inviolability of the package. Collins v. Hills, 
77 Iowa, 181, 41 N. AV. 571; State v. Coonan, 
supra. We are well satisfied with the con- 
clusions reached by the lower court, and the 
judgment is affirmed. 
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GIBBS V. BENJAMIN. 

(45 Vt. 124.) 

Supreme Court of Vermont. Montpelier. Nov., 
1872. 

*Book account. The facts reported by *125 
the auditor sufficiently appear in the opin- 
ion of the court. The court at the March term, 
1871, Rutland county, Wheelbr, J., presiding, 
Tendered judgment on the report for the plain- 
tiff for the price of the wood sued for. Excep- 
tions by the defendant. 

R. 0. Abell, for plaintiff. Joseph Potter 
and Edgerton & Nicholson, for defendant. 

• REDFIELD, J This action is book account 
to recover the price of cord wood alleged by 
the plaintiff to have been sold the defendant in 
April, 1869. Most of the wood was piled on 
the margin of Lake Champlain. on plaintiff's 
farm, in Benson, in this state. Two small par- 
cels of the wood were on the opposite shore of 
the lake. About a week after the negotiation 
<which plaintiff claims was a sale), the wood 
■was carried away by the flood of the lake, and 
lost. The report of the auditor gives a minute 
detail of every incident of the negotiation, and 
submits them to the court to interpret their le- 
gal effect. 
*137 *The parties met at the instance of the 
plaintiff, and inspected the wood; after 
some discussion, it was agreed that the defend- 
ant should purchase the wood at $3.50 per cord, 
the defendant insisting that a portion of it was 
less than four feet in length, and that some 
abatement should be made for such deficiency; 
to which the plaintiff did not assent. It was a 
part of the agreement, that the parties should 
meet and measure the wood, and accordingly, 
•on the 19th day of April, 1869, they proceeded to 
measure the several piles of wood, each taking 
memoranda of the measurement as it pro- 
ceeded. The defendant measured the length 
and still claimed some abatement therefor. 
The plaintiff insisted that by the terms of the 
agreement, the wood was to be assumed to be 
four feet in length. "As it was getting dark 
when the measurement was completed, the 
parties went home, each with the figures for 
laving a computation of the quantity of wood 
made therefrom"; and both parties expressed 
their inability to make the computation at the 
time. On the 81st of April, the defendant, with 
his son, went to the plaintiff's house, to see if 
they could agree about the quantity of wood 
that had been measured. The plaintiff had 
computed the quantity of wood at 304 cords and 
some feet; "but, by mistake, had omitted one 
pile, containing some 60 cords." The defend- 
ant informed the plaintiff that he made the 
quantity 246 cords, after abating five inches 
for deficiency in the length of some portion of 
it, and proposed to the plaintiff that he would 
take the wood at 246 cords, as he made it, or at 
204 cords, as computed by the plaintiff. The 
plaintiff replied that he might have it at 204 
cords, and the defendant agreed to take it. 
After the defendant left, the plaintiff discov- 
«red the mistake, and immediately notified the 
defendant that he could not have the wood at 
304 cords. The defenr-ant sent back word that 
he would again meet the plaintiff, and did so in 
the afternoon of the same day. Plaintiff de- 
clined to let defendant have the wood at 304 
cords, but consented to throw off 5 inches in 
length from two pileg. Defendant refused to 
take the wood, except at 204 cords. The audi- 
tor has stated many other incidents; but this is a 
substantial statement of the facts, as detailed 



by the auditor. It is not claimed that the 
two pilesof wood across the lake were de- 
*livered to the defendant, either actually *128 
or constructively; so the controversy is 
confined to the wood situate on the plaintiff's 
farm in Benson. 

I. The defendant agreed to purchase all the 
wood piled on the plaintiff's farm on the mar- 
gin of the lake, at $3.50 per cord; and if this 
comprised the whole case, it would be, in the 
language of Lord Brougham in the case of Lo- 
gan V. Le Mesurier, 6 Moore P. C, 116 "Selling 
an ascertained chattel for an ascertainable 
sum"; and by the rule of law applied to the sale 
of ponderous and bulky articles, such as wood, 
logs, coal and the like, would effectually pass 
the property to the vendee. Hutchins v. Gil- 
christ. 33 Vt. 88; Sanborn v. Klttredge, 20 lb, 
639; Birgeet al. v. Edgerton, 38 Vt. 391. But 
this case has other elements which impress up- 
on it quite a different character. It was part of 
the contract that the parties should measure the 
wood and ascertain the quantity. They met 
for that purpose, and disagreed; and that disa- 
greement was as to the substittice of the con- 
tract. The plaintiff insisted that it was agreed 
and part of the contract, that defendant should 
take the wood at "running measure"; the de- 
fendant claimed that he purchased solid cords; 
and that issue grew into controversy, but was 
never settled. The report does not state when 
the price was to be paid; but in the absence of 
any special agreement, it is to be assumed that 
it was to be paid on delivery. 

The principle is well settled, and uniform in 
all the cases, that when any thing remains to 
be done by either, or both, parties, precedent 
to the delivery, the title does not pass. And so 
inflexible is the rule that, when the property 
has been delivered, if any thing remains to be 
done by the terms of the contract, before the 
sale is complete, the property still remains in 
the vendor. Parker v. Mitchell, 5 N. H. 165; 
Ward V. Shaw, 7 Wend. 404. The contract 
must be executed, to effect a completed sale, 
"and nothing further to be done to ascertain 
the quantity, quality, or value, of the property." 
Bennbtt, J., in Hutchins v. Gilchrist, supra. 
"The general rule in relation to the sale of 
personal property, is, that if any thing remains 
to be done by the seller before delivery, no 
property passes to the vendee, even as between 
the parties." Poland, J., in Hale v. 
Huntley et al. 31 Vt. 147: Chit. *Con. 396. *129 
This rule of law applied to the facts as re- 
ported in this case, retains the property in the 
wood in the plaintiff, and leaves the contract 
executory, and, as a sale, incomplete. The case 
of Simmons v. Swift, 5 B. & C. 857, is much like 
this, but much stronger in Its facts. It was an 
action for the price of a stack of bark sold at 
£9 5s. per ton. After the sale, it was agreed 
between the parties that the bark should be 
weighed by two persons, each parly to name 
one. Part of the bark was weighed and de- 
livered; the residue was much injured by a 
flood, before it was delivered, and for that rea- 
son, the buyer refused to take it. The court held 
that the bark was to be weighed before deliv- 
ery, to ascertain the price; and as that act had 
not been done, the property remained in the 
seller, and that he must bear the loss. This 
was not a case where a portion was sold to be 
measured or weighed from the bulk, which 
would have no identity until severed and set 
apart; but the whole stack was sold, and a por- 
tion weighed and delivered. The subject of 
the sale was "ascertained" and the price "as- 
certainable;" yet the weighing was a thing to 
be done before the property passed to the 
purchaser. 
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In case of the insolvency of the defendant, 
it conld hardly be claimed that the wood be- 
came part of his assets. Or if attached by bis 
creditor, such creditor could hardly show a 
K'.olor of right, as against the plaintiff. 

The plaintiff's counsel seem much to rely on 
the case of Gilmour v. Supple, 11 Moore P. C, 
5j1, reported in 7 Am. Law Reg. (old series), 
24(j. In that case, the plaintiff sold a raft of 
lumber for a fixed price per foot, with specifica- 
tion of the measurement of each log, made by 
a public officer appointed for that purpose un- 
der the law of Canada, amounting in the aggre- 
gate to 71,443 feet, "to be delivered at Indian 
Cove booms. " The seller conveyed the raft to 
the place of delivery, made it fast to the booms, 
and notified the servant of the purchaser of the 
-delivery, who took possession of the same. 
The judge charged the jury, that "if there was 
«n actual delivery at the place, into the posses- 
e:on of defendant's servants, the plaintiff was 
entitled to recover." The jury found for the 
plaintiff. Mr. Justice Crksswkll, in delivering 

the judgment, reviews, approvingly, the 
*130 English cases of *Hanson v. Mever, 6 

East, 614, Rugg v. Minett, 11 lb. 310, and 
Wallace v. Breeds, 13 lb. 522, and Simmons v. 
Swift, ut supra, and says: "If it appears that 
the seller is to do something to the goods sold 
on his own behalf, or if an act remains to be 
•done by, or on behalf of, both parties, before 
the goods are delivered, the property is not 
changed." The learned judge then proceeds to 
show that the rule of law, well established by 
these cases, had no application to that case, and 
in conclusion says: "There was, therefore, noth- 
ing to be done by the seller on his own behalf; 
he had ascertained the whole price of the raft 
hy the measurement previously made; he had 
conveyed the raft to Indian Cove. and. accord- 
ing to the finding of the jury, had delivered it 
there. Nor was there anything further to be 
done, in which both were to concur, as in Sim- 
mons V.Swift." The plaintiff recovered be- 
cause the sale was completed by delivery, and 
nothing further remained to be done. 

II. We thinjj this case within the statute of 
frauds. Our statute is a substantial re-enact- 
ment of the 29 Charles II., and has received the 



same construction given to the English statute. 
Spencer v. Half, 30 Vt. 314, was a book action 
for the price of a quantity of fence posts, in- 
spected and purchased by defendant, to be de- 
livered on the cars at Shaf tsbury. The plaintiff 
delivered the posts on the cars furnished by de- 
fendant, at Shaftsbury, and they were conveyed 
to the defendant's residence in New York. 
Tbe defendant claimed that he never "accept- 
ed" them. The case turned upon the efl'ect of 
the statute of frauds. Chief Justice liEDFiBLD 
delivered tlie opinion of the court, holding that 
the reception of the posts on board the cars 
furnished by the purchaser, and the forwarding 
of them by the station man, who, for that pur- 
pose, was his agent, was an accc itance; and 
in defining the rule for compliance with the 
statute of frauds, says: "It is undoubtedly true 
that the defendant, at the time and place, had 
a right to repudiate the posts after delivery. 
In other words, in order to perfect the case un- 
der the statute of frauds, something more is 
necessary than a mere delivery of the goods. 
In the language of the statute, the purchaser 
must 'accept and receive part of the goods.'" 
Authorities might readily be multiplied, 
affirming the *rule In substantially the *181 
same language; but we recur to it as of ac- 
knowledged authority in our own courts. If 
we could hold in this case— considerins; the nat- 
ure of the property sold — that there was a con- 
structive delivery; yet, under the statute of 
frauds, "the purchaser had the right, at the 
time and place, to repudiate the wood after de 
livery. " And the auditor finds, distinctly, that 
the defendant, while the measurement was be- 
ing done (an act provided for by the contract 
of sale), refused to take the wood upon the 
terms and conditions prescribed by the p'aln- 
tiff; and the plaintiff, as distinctly, refused to 
let him have the wood upon the terms exacted 
by the defendant. It is not important which 
party was in the wrong. It is enough that the 
purchaser refused to "accept" tl-e wood, to 
render the sale invalid under the statute of 
frauds. 

The judgment, therefore, of the county court 
is reversed and judgment on the report for the 
defendant to recover his costs. 
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PIERCE et al. v. COOLBY et al. 
(23 N. W. 310, 56 Mich. 552.) 
Supreme Court of Michigan. April 29, 1885. 
Error to circuit court, Ingham county. 
Clarence Cole, for plaintiffs. Cahill, Os- 
trander & Baird, for defendants. 

CAMPBELL, J. This suit was brought to 
recover the- price of a spolse-dressing ma- 
chine, which plaintiffs claim was purchased 
by defendants, but which they claim they 
held merely on trial, when it was accidental- 
ly destroyed by fire. The machine had be^ 
in their wagon-shop in Lansing, and par- 
tially tried, prior to December, 1883, but had 
not woriied well. Plaintiff wished them to 
give it a further trial with a different meth- 
od of gearing, which would malie it work 
better. A written instrument was signed 
by both parties, whereby defendants agreed 
to talie it if it worlied to their satisfaction, 
and to pay for it by note due May 1, 1884, 
or by cash payment on that day; and the 
plaintiff agreed to come over when notified 
that the machinery was ready for running. 
When the contract was made the work of 
the shop was suspended for a change of 
engine and machinery. The engine was 
soon set running again, but no rearrange- 



ment of the gearing for the spoke-machine 
was made until just before the fire, which 
was April 22, 1884. This delay was for con- 
venience of the general business. 

The court below held that defendants 
were bound to try the machine within a rea- 
sonable time, and that they were liable to- 
hav^e it treated as accepted if they did not 
do so, and it was left to the jury to say 
whether they had done so. We think thia 
was error. The contract was not to accept 
the machine if it worked well, but to ac- 
cept it if it worked to defendants' satisfac- 
tion. They could reject it at any time if it 
did not please them, whether good or bad. 
Machine Co. v. Smith, 50 Mich.*565, 15 N. 
W. 906. This option, we think, continued 
until May 1, 1884, when they undoubtedly 
were bound to decide. The declaration in 
tlie special count was framed on this theory, 
and we think it plainly the correct one. The 
title could not pass without acceptance until 
the time of choice was over, and the plaintiff 
was owner of the machine when burned, 
and not the defendants. 

The judgment must be reversed and a 
new trial granted. 

SHERWOOD and CHAMPLIN, JJ., con- 
curred. COOLEY, C. J., did not sit. 
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WOOD REAPING & MOWING MACH. CO 
V. SMITH. 

(15 N. W. 906, 50 Mich. 565.) 
Supreme Court of Michigan. June 6, 1883. 
Error to circuit court, Jacksou county. 
G. T. Gridley and Thos. A. Wilson, for ap- 
pellant. Hammond, Barkworth & Smith, 
for appellee. 

GRAVES, C. J. This action was brought 
originally before a justice of the peace. The 
pleadings were put in orally. The declara- 
tion was stated as being "on all the common 
counts in assumpsit, and on a written con- 
tract by which defendant agreed to buy and 
receive from plaintiff a certain agricultural 
machine for the sum of three hundred dol- 
lars; claim, $300 or under damages." The 
defendant stated that he "pleaded the gen- 
eral issue, and gave notice of proof that the 
machine did not answer the requirement.? 
of the contract." 

The mention of a written contract referred 
to three simultaneous writings: First, a pa- 
per in the form of an order by the defend- 
ant on the plaintiff, and which was obtained 
from the defendant by Mr. Price, the plain- 
tiff's soliciting agent, after considerable ef- 
fort; second, a paper called a warranty, de- 
livered by the agent at the same time to 
the defendant; and, third, a special written 
stipulation exacted by the defendant, and 
given on the same occasion. These papers, 
except the last, were printed blanks. There 
was originally between the word "allowed" 
and the word "days," in the second paper, 
the figure one; but at the time the papers 
were exchanged and the terms arranged this 
was stricken out, and it subsequently be- 
came a question whether anything ^^as in- 
serted in its place. This subject will be 
again noticed further on. The several writ- 
ings appear below, i 

1 (1) Order for Walter A. Wood's Self-bind- 
ing Harvester. Walter A. Wood Mowing & 
Reaping Machine Company, No. 80 Taylor 
street, Chicago, Illinois. I hereby order one of 
Walter A. Wood's Twine (specify whether for 
twine or wire) Self-binding Harvesters, five 
feet six inches cut, to be delivered at my farm 
on or before July 1, 1880, care of J. D. Price, 
for which I agree to pay you or your agent the 
sum of $300, in manner as follows: and to exe- 
cute notes for $100, payable on the first day of 
October, 1880; $100, payable on the first day 
of October 1881; $100, payable on the first 
day of October, 1882, with interest at the rate 
of 7 per cent, per annum from July 15, 1880; 
provided the machine fulfills your printed war- 
ranty, a copy of which I liave tliis day receiv- 
ed. Robert E. Smith, Purchaser. 

Taken by J. D. Price, Agent. 

Post-office, Brooklyn. 

Dated June 7, 1880. 

A discount of 5 per cent, is to be allowed on 
all cash paid before October 1, 1880, and no in- 
terest charged on such payments. 

(2) [Remove this warranty and give it to the 

purchaser.] 

WARRANTY. 

The Walter A. Wood Self-binding Harvester, 

five feet six inches cut, for which R. E. Smith, 



The justice rendered judgment for the 
plaintiff for damages, $10-1.3t;, besides costs, 
and the defendant appealed. In the circuit 
court the cause was tried before a jury on 
the same pleadings and a verdict entered 
for the plaintiff in the sum of $3CM). This 
was on the twenty-first of June, 1881. The 
defendant objects to several rulings of the 
circuit judge. It appears from the case that 
about the first of -July, 1880, the plaintiff, 
by its agents, produced a machine at the 
defendant's farm, and that Laverty and Jen- 
kins then set it up. The time for cutting 
had not yet arrived. It appears also that 
these men were skilled machinists and ex- 
perts in putting together, fixing, and running 
these implements, and were in the plaintiff's 
general employment to start new-sold ma- 
chines, make them work as required by the 
terms of sale. Instruct buyers how to use 
them, and generally to look after the opera- 
tion of the machines during any permitted 
time of trial. Price, the soliciting or selling 
agent, kept his agency at Jackson, and tlie 
place of the defendant was in the township 
of Columbia, in Jackson county, and his post- 
office was at Brooklyn, in the same town- 
ship. These places were several miles dis- 
tant from Jackson. 

In the afternoon of the fifth of July, being 
Monday, Laverty took the machine to the 
field and went round three times with It, 
and continued on the forenoon of the next 
day, the 6th, until about 11 o'clock, and then 
went away. On the succeeding afternoon, 
namely, the 7th, Jenkins came and took Lav- 
erty's place, and according to defendant's 
testimony, which is not opposed, continued 
"off and on three or four days" in handling- 
and fixing the machine and trying to make it 
work properly. And, according to Price's 
testimony, Jenkins reported to him that he 
found the machine out of order and not do- 
ing good work, and that he put It in onler, 
but thought it could not stay so because it 
was in the hands of unskillful people. 



of Columbia, has this seventh day of June, 
1880, given liis order, is subject to the follow- 
ing warranty: This machine is warranted to 
be well made, of good materials, and with prop- 
er management capable of cutting and binding 
in a workmanlike manner, doing the binding 
at least as well as is usually done by hand. 

The purchaser shall be allowed days' 

tise to give the machine a fair trial, and if it 
should not work well immediate notice must be 
given to the agent from whom it was purchas- 
ed, and reasonable time allowed to get to it 
and remedy the defects, if any, (the purchaser 
rendering necessary and friendly assistance,) 
when, if it cannot be made to do good work, it 
shall be returned to the place where received 
free of charge, and the payments of money or 
notes will be refunded. Failure to give notice 
as above shall be deemed conclusive evidence 
that the machine fills the warranty, whether 
it is liept in use or not. 

Walter A. Wood Mowing & Reaping Machine 
Co. 

(3) It is expressly agreed and understood that 
this contract is of no effect unless the machine 
works to my satisfaction. 
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The defendant gave evidence that Jenkins 
jicknowledged his inability to make the ma- 
chine operate as it ought to. He further 
^ave evidence that he sent word by Jenkins 
to Price of the misconduct of the machine, 
and that he asked Jenkins where Price was, 
and was answered that Price would be there 
the next day; that Price did not come, how- 
ever, and on Saturday, the 17th, he, the de- 
fendant, wrote him that the twine-binder 
made poor work, and that he could not keep 
it. This note was postmarked at the Brook- 
lyn office on Monday, the 19tli. and on the 
next day, but before the letter was received. 
Price went to defendant's and a controvers'y 
Immediately occuiTed between them. 

The defendant stated that it was the bar- 
gain that the machine was to be satisfactory 
to him, and that he was to have the whole 
. -of harvest time to test it. He produced the 
warranty on Price's request, and the latter 
then claimed that it fixed the time of trial 
at two days; that the figure "2" was in- 
serted over the erased figure "1" In the print- 
ed blank; and that the defendant, having 
held on and beyond the time given, he was 
bound to keep the machine and pay for it 
according to the written terms. The de- 
fendant disputed this position, and insisted 
that he was not to be liable unless the ma- 
■chine was satisfactoiy to him, and that it 
was orally understood that he should have 
the whole period of harvest to satisfy him- 
self, and, moreover, that the figure "2" was 
not inserted as stated by Price. The notes 
mentioned in the order were tendered by 
Price for execution, but Smith refused to 
sign them, and refused to have the machine. 
It is admitted by Price that his motive in 
putting in the figui'e "2" over the erased 
figure "1" was not entirely ingenuous. He 
says he became afraid that his express stip- 
ulation that the contract should be of no ef- 
fect unless the machine worked to Smith's 
satisfaction, (and without which stipulation 
it was impossible to get the order,) would 
wholly displace and supersede the printed 
■conditional warranty unless he wrote some- 
thing in it at the very time which would 
change the presumption; and so he made the 
figure "2" over the figure "1," and then read 
the whole to the defendant. He also de- 
nied having received any notice of defend- 
ant's dissatisfaction prior to his call on the 
twenty-eighth of July. There was evidence, 
as we have seen, tending to show that the 
machine performed badly, and other evi- 
dence that it worked reasonably well, and 
that the defendant acknowledged to third 
persons that he was satisfied with it, or to 
that effect. 

The questions chiefly material are— First, 
■the character of the defendant's right under 
the special stipulation as to rejecting the ma- 
chine; and, second, the meaning of the pro- 
vision requiring immediate notice after the 
term of trial. The circuit judge was not 
able to say, on inspection, whether the place 



mentioned in the printed viarranty actually 
contained the figure "2" as claimed by Price 
or not, and he therefore left it as a ques'tion 
of fact to the jury. He ruled, however, that 
in case they found that the figure was not 
there, the provision would then necessarily 
imply that the period should be a reasonable 
time, and he added such hypothetical instruc- 
tions as he was of opinion the circumstances 
called for. In regard to the defendant's 
right to reject the machine, he charged sub- 
stantially that unless there were real faults 
in its operation for which the defendant 
might fairly entertain dissatisfaction with it, 
he was not at liberty to regard himself as 
not satisfied, and refuse to accept; and on 
the other hand, even in case real grounds ex- 
isted for dissatisfaction, but he kept the ma- 
chine beyond the time within which he was 
to give notice that it did not work satisfac- 
torily to him, he was still bound. 

The cases where the parties provide that 
the promisor is to be satisfied, or to that 
effect, are of two classes; and whether the 
particular case at any time falls within the 
one or the other, must depend on the special 
circumstances, and the question must be one 
of construction. In the one class the right 
of decision is completely reserved to the 
promisor, and without being liable to disclose 
reasons or account for his course, and all 
right to inquire into the grounds of his action 
and overhaul his determination is absolutely 
excluded from the promisee, and from all 
tribunals. It is sufficient for the result that 
he willed it. The law regards the parties as 
competent to contract in that manner, and if 
the facts are sufficient to show that they 
did so, their stipulation is the law of the 
case. The promisee is excluded from set- 
ting up any claim for remuneration, and is 
likewise debarred from questioning the 
grounds of decision on the part of the prom- 
isor, or the fitness or propriety of the deci- 
sion itself. The cases of this class are gen- 
erally such as involve the feelings, taste, or 
sensibility of the promisor, and not those 
gross considerations of operative fitness or 
mechanical utility which are capable of be- 
ing seen and appreciated by others. 

But this is not always so. It sometimes 
happens that the right is fully reserved where 
It is the chief ground, if not the only one, 
that the party is determined to preserve an 
unqualified option, and is not willing to leave 
his freedom of choice exposed to any con- 
tention, or subject to any contingency. He 
is resolved to permit no right in any one else 
to judge for him, or to pass on the wisdom 
or unwisdom, the justice or injustice, of his 
action. Such is his will. He will not enter 
into any bargain except upon the condition 
of reserving the power to do what others 
might regard as unreasonable. The follow- 
ing cases sufficiently illustrate the instances 
of the first class. Gibson v. Cranage, 39 
Mich. 49; Taylor v. Brewer, 1 MaiUe & S. 
290; McCarren v. McNulty, 7 Gray, 139; 



WHEN TITLE PASSES. 



155 



Brown V. Foster, 113 Mass. 136; Zaleski v. 
Clark, 44 Conn. 218; Rossiter t. Cooper, 23 
Vt. 522; Hart v. Hart, 22 Barb. COO; Tyler 
V. Ames, 6 Lans. 280. 

In the other class the promisor is supposed 
to undertake that he will act reasonably and 
fairly, and found his deterpiination on 
grounds which are just and sensible; and 
from thence springs a necessary implication 
that his decision, in point of correctness and 
the adequacy of the grounds of it, are open 
considerations, and subject to the judgment 
of judicial triers. Among the cases applica- 
ble to this class are Daggett v. Johnson, 49 
Vt. 345, and Manufacturing Co. v. Brush, 43 
\t 528. 

To which of these classes does this case 
belong? The answer is not difficult. The 
facts are very distinct. The plaintifC's own 
evidence is cogent that the defendant was 
■extremely^ shy, and would enter into no ar- 
rangement except upon the terms of doing 
as he liked about keeping the machine after 
testing it. His mind was fixed immovably 
:hat no chance should be left to force the 
article upon him unless he finally chose to 
take it, and the special stipulation was spe- 
cifically drawn and executed to meet this 
purpose and thereby induce the defendant to 
concur in an arrangement. Had it been the 
intention that he should be liable in case the 
performance of the machine were such, in 
the opinion of a jury, as to deserve his ap- 
proval, it would have been quite unnecessary 
to get up the special writing. The original 
printed warranty would have answered the 
purpose. The transaction was one belong- 
ing to the first class, and the circuit judge 
was mistaken in deeming it otherwise. 

The question concerning notice is now In 
order. The circuit judge very properly in- 
formed the jury that the defendant was not 
at all answerable for the space of time dur- 
i!ig which the plaintiff's agents occupied 
themselves in trying to make the machine 
work well, and that the time chargeable to 
him only began when they quit,' and from 
thence ran on, whether he was in fact enti- 
tled to a reasonable lime thereafter, or to 
only two days. But he further stated that 
the defendant was bound to see that Price 
had actual notice, If such was the case, that 
the machine did not work to his satisfaction; 
and, further, that he was bound to see that 
Price had this notice within two days after 
the agents quit, in case the figure "2" was in 
the printed warranty, or, if it was not in, 
then within a reasonable time after that 
event. This instruction was not proper on 
-any theory. It held that, In case the figure 
"2" was in the warranty, the defendant was 



bound, not only to complete his own trial of 
the machine during the first interval Of two 
days, but also to see to it that Price, within 
the same period, had actual notice that it 
did not work well, if such was the result of 
the test. Now, it is very obvious that more 
than the whole two days may have been nec- 
essary to reach Price and notify him. But 
this is not all. The printed warranty, what- 
evey its influence, if any, here, appropriated 
the whole of this period to the business of a 
test by the defendant, and postponed the 
necessity of starting to give notice till the 
expiration of it. 

It may be expedient to add a word in this 
branch of the controversy. According to the 
terms, as we have seen, of the printed war- 
ranty, the purchaser, in case of the failuKe of 
the machine to work well during the space 
s.llowed for trying it, must give immediate 
notice to the selling agent. This provision 
for immediate notice does not mean the 
shortest time possible in which notice could 
be given. The terms must receive a sensible 
interpretation — an interpretation favorable to 
the general object and consistent witft the 
surrounding conditions. It would be neces- 
sary to make allowance for the engagements 
of the parties, the distance between them, 
the facility of communication, and any otlier 
incidents having a bearing. No greater dis- 
patch would be implied than such as would 
be fairly just and reasonable in view of all 
the circumstances. Attwood v. Emery, 1 C. 
B. (N. S.) 110; Staunton v. Wood, 16 Q. B. 
038; Roberts v. Brett, 11 H. L. Cas. 337; 
Toms V. Wilson, 4 Best & S. 442-44.'3; Mas- 
sey V. Sladen, L. R. 4 Exch. 13; Tennant v. 
Bell, 9 Q. B. 684; Spenceley v. Robinson, 3 
Barn. & C. 658; Thompson v. Gibson, 8 Mees. 
& W. 281; Waddell v. Reddick, 2 Ired. 424. 

Complaint is made that the recovery was 
excessive, even if the plaintiff were entitled 
to prevail, and the point is that by the terms 
of the transaction three notes were to be 
given, and that the time of one only had ex- 
pired when the suit was commenced. It Is 
hardly worth while to go into that question 
now. From the pleadings and facts in the 
record, it is not easy to discover the theory 
on which the case proceeded; but hereafter 
the real ground of action may be distinctly 
indicated. The measure of damages, as well 
as the course of proof, would be affected by 
the form of claim asserted on the transac- 
tion. Benj. Sales (1st Am. Ed.) § 765, and 
notes. 

The other points are of no importance. 
The judgment must be reversed, with costs, 
and a new trial granted. 

The other justices concurred. 
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PLATT V. BRODERICK. 

(38 N. W. 579, 70 Mich. 577.) 

Supreme Court of Michigan. June 8, 1888. 

Error to circuit court, Berrien county; An- 
drew J. Smith, Judge. 

Assumpsit by George W. Piatt, assignee of 
the Walter A. Wood Mowing & Reaping Ma- 
chine Company, against Edward Broderick, for 
the price and value of a mowing-machine. 
This action was brought in a justice's court, 
where the defendant had judgment lor costs. 
The plaintiff appealed to the circuit court, 
where he recovered judgment for $65 before a 
jury. Defendant assigns error. 

MORSE, J. The plaintiff declared against 
the defendant in justice's court for the price 
and value of a mowing-machine, $65, sold by 
him, as agent of the Walter A. Wood Mowing 
& Reaping Machine Company, to said defend- 
ant, which said claim or account of $65 was 
assigned by said machine company to him be- 
fore the comraencemsnt of this suit. The de- 
fendant had judgment in the justice's court for 
costs. The plaintiff, appealed to the circuit 
court for the county of Berrien, in which court, 
before a jury, the plaintiff recovered judgment 
for .$65. The plaintiff claimed, upon the trial, 
that the machine was sold to the defendant 
in the summer of 1886. The terms of sale 
were agreed upon on a certain Saturday in 
the month of July. Broderick was to take 
the machine home that day. An agent of the 
machine company, one Knearl, was to go out 
to Broderick's place on the following Mon- 
day, and set the machine up, and stay until 
it worked satisfactorily. If it did not suit 
the defendant, he was to bring it back Mon- 
day, and receive pay for brmging it in. If it 
worked all right; to his satisfaction, Broderick 
was to keep the machine, and pay §!65 for it, — 
one-half October, 18S(>, and the balance Octo- 
ber, 1887, vrith interest from October, 18S6. 
Under this arrangement, defendant took the 
machine home with him Monday morning. 
Knearl testifies he went out to Brodei'ick's 
farm to fulfill his part of the agreement. He 
found that defendant had set up the machine, 
and was at work with it. He made some 
changes in the setting of the machine. It was 
tried in all kinds of grass growing on defend- 
ant's place, and worked well. Knearl stayed 
about three hours, when Broderick told him he 
"liked the machine first rate," and he need not 
stay any longer. He then went back to town. 
A few days after, the defendant brought tlie 
machine back. The plaintiff refused to re- 
ceive it, and defendant unloaded it In the yard 
of Mrs. Downey, about 20 feet from plaintiff's 
premises. The defendant's version of the 
transaction was that the price of the machine 
was agreed upon at $60, with a year's time, 
without interest. If the machine suited him, 
he was to take it out to his farm, and try it 
until he was satisfied. There was no time 
mentioned when he should bring it back if he 
did not like it; nor was there any limit as to 



time of trial. Did not tell Knearl that he was- 
satisfied with the machine, or anything of the 
kind. The machine did not do good work. 
Did not suit him, and he returned it on Thurs- 
day. Did not use it except on Monday, when 
he mowed about three acres. The testimony 
shows that ^me time in October, 1886, the 
plaintiff demanded of the defendant a settle- 
ment for the machine and notes, in accordance 
with the terms of the agreement; It being his 
custom to take notes when time was given. 
Demanded notes several times afterwards, but 
defendant always refused to give them, rfr pay 
for the machine. The circuit judge instructed 
the jury that in setting up the machine on 
Monday, before Mr. Knearl arrived at his 
place, the defendant violated the contract of 
sale, and was bound to take the machine, and 
must pay for it; and that the only question 
to be determined by the jury was the price of 
the machine, — whether it was $65, as claimed 
by the plaintiff, or $60, as contended by the 
defendant. 

This instruction was erroneous. It does not 
appear that the setting up of the machine by 
the defendant had anything to do with the 
working of the same, or that any complaint 
was made by the plaintiff or Knearl because 
of such setting up of the machinery by defend 
ant. The issue was a simple one. If the 
plaintiff's theory of the contiact was correct, 
and defendant, after using the machine on 
Monday, told the agent he was satisfied with 
it, and did not return it on that day, the plain- 
tiff was entitled to recover the price of the 
machine. If the defendant's version of the 
contract was the true one, the plaintiff could 
not recover, and the verdict should have been 
for the defendant. Under the agreement, as 
testified to by both parties, it was Immaterial 
whether the machine worked well or not. The 
defendant was to be satisfied with it; and, if 
it did not suit him, he had a right to return it, 
on Monday if plaintiff's theory was accepted, 
and upon the day it was returned if the agree- 
ment was as claimed by Broderick. Machine 
Co. V. Cochran, 31 N. W. 5G1; Manutacturing 
Co. V. Ellis, 35 N. W. 842; Machine Co. v. 
Smith, 50 Mich. 565, 15 N. W. 906. 

One other objection need only be mentioned. 
It was not competent for either the defendant 
or Lawrence to testify that Knearl stated to 
Lawrence what the bargain was between him 
and defendant. If Lawrence was present 
when the bargain was made, he could testify 
to what was said between the parties, in re- 
buttal of Knearl's testimony. But a statement 
made by Knearl ,«ifter the contract was com- 
pleted, not in the presence of plaintiff, could 
not be received in evidence except in impeach- 
ment of Knearl's testimony; and, in such case, 
Knearl's attention must be called to such state- 
ment, which was not done, as appears by the 
record. The judgment will be reversed, and 
a new trial granted. 

SHERWOOD, 0. J., and CHAMPLIN and 
CAMPBELL, JJ., concurred. LONG. J., did 
not .sit. 
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UNITED STATES ELECTRIC FIRE- 
ALARM CO. V. CITY OP BIG 
RAPIDS. 

(43 N. W. 1030, 78 Mich. 67.) 

Supreme Court of Michigan. Nov. 15, 1889. 

Appeal from circuit court, Mecost.i county. 

Action of assumpsit brought l)y the Uait- 
ed States Electric Fire- Alarm Company of 
Evart, Mich., against the city of Big liapids, 
to recover the price of an electric lire-alarm, 
put up by the plaintiff for the defendant un- 
der contract. Judgment for defendant, and 
plaintiff appeals. 

M. Brown and Austin Herrick, for ap- 
pellant. Frank Dumon, for apjjellee. 

CHAMPLlIf, J. This cause was tried 
before the court without a jury, who, on re- 
quest of the patties, made a finding of fa' ts 
and law, ffom which it appears tliat the city 
of Big Rapids lias a volunteer Are depart- 
ment, consisting of six fire companies, five 
hose companies, and one hook and ladder 
con>pany, and the firemen wlio compose the 
various companies reside within a radius of 
thre.'-fourtlis of a mile from tlie court-liouse 
in said city. On the 6tli day of June. 1887, 
the common council of the city of Big Eapids 
appointed a committee of five members of the 
council to consider the various propositions 
for a fire-alarm submitted to it, and those 
whicli should be submitted to them there- 
after. On the 24th day of June, 1887, tlie 
United States Electric Fire-Alarm Company 
of Evart, Mich., submitted to said committee 
the following proposition in writing: "Office 
of United States Electric Fire- Alarm Co. of 
Evart, Michigan, June 24th, 1887. Alder- 
man Comstoc'k, Chairman Fire-Alarm Com- 
mittee, Big Kapids, Mich. — Dear Sir: In 
case it is decided to use the coiirt-house tower 
instead of building a bell tower, we will fur- 
nish the following proposition to erect a large 
fire-alarm bell, tower bell striker, alarm cir- 
cuit, etc., as follows: One 3,000-pound bell 
and hangers, one medium sized tower bell 
striker for electrically striking the alarm and 
location of fires on the bell, and to be oi>erat- 
ed and controlled from the water-works pump 
house; the bell and striker to be placed in 
the court-house tower, and one manual re- 
peater located at the water- works pump house 
for automatically operating the tower bell 
striker, and capable of repeating the number 
of any one of thirty different fire-alarm box- 
es, as may be desired, together with all the 
poles, wires, insulators, brackets, battery, 
etc., neci'ssary f or constructing line and elec- 
trical alarm circuit, connpctiiig repeater at 
water-works with tower bell striker in the 
tower; said poles to be good sound cedar, of 
sufficient length to carry the line over all 
other electrical wires now erected; the line 
to be of the very best quality of No. 12 gal- 
vanized telegraph wire, well insulated on 
good glass insulators, secured to the poles, 
and all joints well soldered; also all the 



necessary battery and roiiiior alta-chmpnta for 
the successful operation olthesume, — all com- 
plete and ready for service for the sum of 
f 1,248. It being indefinite as to the actual 
weight of a bell, although intended to be cast 
of a given weight, it is pioposed to make an 
addition or reduction in the price given at the 
rate of 16J cents per pound, according to the 
variation of the weight of the bell from the 
proposed weight. The company agrees to do 
all of the above work, and complete the con- 
tract in about thirty days from the date of 
signing the contract, and your honorable 
body shall thoroughly test the working of the 
same within thirty days after the completion 
of said work, and if found to be satisfactory, 
and according to contract, accept and pay for 
same. In case the manual repeater is left 
from the list of apparatus and a signal key 
used, the above figures will be reduced to 
$1,148. It is further proposed that in case a 
2,500-pound bell is used the above figures 
will be reduced to $1,063. The bell foundry 
guaranty all bells, and we guaranty all of 
our machinery as to perfection of operation, 
and against breakage caused by flaws or de- 
fects in castings. All of which is respect- 
fully submitted. United States Electkic 
FlKE-ALAitJl Co., S. A. Cl-iASE, Sec'y." Al- 
derman Comstock, one of the committee, 
afterwards reported to a meeting of the com- 
mon council on July 5, 1887, that the com- 
mittee had nesoliated for a fire-alarm witli a 
S,000-poiind bell, and asked the council to 
Settle on some location for it to be placed. 
Such report was received and the committee 
i^-jcharged, and the following record tlieieof 
vcas enti^red upon ttve journal of the common 
council, to-wit: "Alderman Comstock, cliair- 
man of the special committee, appointed to 
purcliase a fire-alarm, reported that they had 
negotiated for an alarm with a 3,000-pound 
bell, and asked the council to settle upon a 
location for it to be placed. Report accepted, 
and committee discharged." 

On the 23d of July, 1887, the city of Big 
Rapids entered into a contract in writing 
with the plaintiff in this suit, wliich said 
contract was signed by the mayor in belialf 
of tlie city, and by the United States Electric 
Fire-Alarm Company, by S. A. Chase, ils 
secretary. The aforesaid pioposition made 
by the United States Electric Fire-Alarm 
Company was attached to said written con- 
tract, and became and was a part thereof, 
and in addition thereto the contract con- 
tained the following, that is to say: "It is 
hereby agreed between the city of Big Eapids 
of the one part, and the United States Elec- 
tric Fire-Alaim Company of the other part, 
as follows: The said second party hereby 
agrees to put in a fire-alarm bell in court- 
house tower, to do all work and furnish all 
material and things used in connection 
therewith, as speciried in specifications here- 
to attached, consisting of four sheets; and 
same are declared to be and are a part of this 
contract. Said 8"Cond party agrees to set 
j)oIe3 at such distance apart as to support 
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wire in a good and substantial manner, and 
to set same of sufficient depth to stand in 
proper manner; poles to be set in streets and 
alleys to points liereinafter named at inter- 
section of Grand Traverse and Warren av- 
enue, unless permission is granted to set 
tlieni on private property, or to cross same 
with wire. One pole to be set at intersec- 
tion of Grand Traverse street with Warren 
avenue; thence along Warren avenue to 
Hemlock street; thence along Hemlcck street 
to lliver street; thence along liiver street to 
Maple street; thence across Maple street to 
alley between Stewart and Ives avenue; 
thence southerly along to Elm street; thence 
to court-liouse tower. All work to be done 
in a good and workman-like manner, and 
work done and contract to be performed 
within forty days from the date hereof. The 
tone of bell to be second A below middle C 
on the organ. Said first party to have thirtj' 
days after contract is completed to test bell 
and working apparatus, and, in case same is 
satisfactory as per contract, then they agree 
to pay said second party the sum of twelve 
hundred and forty-eight dollars therefor, or 
as per specifications as to weight, &c. Said 
first party agrees to furnish and put in ceil- 
ing and floor in tower." In pursuance of 
said contract phiintilt put in for the defend- 
ant a fire-alarm, including a bell weighing 
3,206 pounds, and the total amount of the 
plaintiff's demand against the city for the 
fire-alarm system, including the bell, is $1,- 
294.99. The bell was put in the court-house 
tower, and the tone of the bell is about E 
flat. Ou September 24, 1887, plaintiff noti- 
fied the common coiincil that the system put 
in by it was comjilete, and requested the 
council to fix a time when they would test 
the same, and the council fixed the 1st day 
of October, 1887, at 9:30 o'clo k a. m., as 
the time when such test would be made. 
The common council assembled accordingly 
for the purpose of testing the fire-alarm, and 
the plaintiff, by its secretary, S. A. Cliase, 
made a thorough test of the working of said 
fire-alarm system, and the tone and volume 
of sound of said fire-alarm bell then in the 
court-house tower. The members of the 
council also tested the tone and volume of 
the bell from the different flre-alarm boxes. 
Another test of the fire-alarm was afterwards 
made in the niglit-time, by turning in an 
alarm from one of the boxes, said council be- 
ing then in session in their council chamber, 
and listening thereto. A still further test 
was made on the 9th of October, 1887, it be- 
ing on the oeoasion of a fire in the citv. On 
the 10th of October, 1887, the council con- 
sidered the question whether the said fire- 
alarm system and said fire-alarm bell were 
satisfactory to said common council, and 
whether said common council should accept 
and pay for the same, and took action there- 
on, and then and there considered that said 
fire-alarm system and bell were not satisfac- 
tory to said common council, and they re- 
fused to accept the same, or any part there- 



of, for and in behalf of the city, and they- 
then and there caused a record of theirdeter- 
mination to not accept the same, and di- 
rected the recorder of the city to notify the 
plaintiff of such action. The recorder sent 
to the jdaintiff by mail the notice following: 
"Big Rapids, October 13, 1887. Electric 
Eire- Alarm Co., Evart, Mich. — Gentlemen: 
At a meeting of the common council last 
Monday night they rejected the flre-alarm 
bell as not satisfactory. Yours, etc., S. A. 
Stambaugh, Recorder." The notice was re- 
ceived by the secretary of the company oiv 
the 15th of October, 1887, at Evart, Mich. 
During the same month the comjnon council 
adopted the following resolution: "Whereas, 
the city of Big Rapids has made a contract 
with the Electric Fire-Alarm Company of 
Evart, Michigan, the condition of such con- 
tract being that said flre-alarm company fur- 
nish a bell weighing 3,000 pounds, and all 
apparatus for striking the same, material and 
work to be satisfactory to the city: therefore, 
resolved by the common council of the city 
of Big Rapids that the tests of the same have 
not been satisfactory; and it is further re- 
solved that we do not accept the same, as it 
is not satisfactory according to contract." 
The common council of thie city has never in 
fact accepted said fire-alarm system, and said 
fire-alarm bell which is a part thereof, and 
the city has not used the same for any pur- 
pose whatever. 

The fire-alarm bell is not suitable for the 
purpose of a fire-alarm for the reason that 
its tone and volume of sound is such that 
said bell cannot be heard easily by the fir:;- 
riiCJi wnen within their houses or places of 
business, or when engaged in anything de- 
manding th ir attention in any part of the 
city. The court further found that the bell 
put up by the plaintiff was the exact kind of 
a bell contracted for by the defendant, ex- 
cept as to the tone thereof; that the fire- 
alarm system furnished by the plaintiff foi 
the defendant, and all work done by it in 
putting up said flre-alarm system, and the 
materials furnished therefor, were furnished 
and done in accordance with the terms of 
said agreement, except the tone of the bell, 
which was about E flat, instead of second A 
below the middle G on the organ; that de- 
fendant never objected to the bell on account 
of the difference in tone; that the bell was 
properly manufactured, was of the best bell 
metal, had been properly tested by com| elent 
experts before it was put up by the plaintiff, 
and was in every respect a first-cla^s bell; 
that bells of the weight of the one in ques- 
tion are not manufactured of the tone men- 
tioned in said agreement, but neither one of 
the parties knew this fact at the time said 
agreement was made. As soon as the plain- 
tiff found it out it notified said C. W. Com- 
stock, who was the chairman of the commit- 
tee on water-works of the common council, 
which said committee had in charge the mat- 
ter of saiil fire-alarm system, and who, upon 
receiving said notice, notified the plaintiff to 
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do the best it could in regard to the tone of 
the bell, which it did. The circuit judge 
also found that the common council, acting 
in good faith, made a thorough and fair test 
of the working of said fire-alarm, and that 
they refused to accept the same in behalf of 
the city in good faith, and for the reason that 
the same was not suited to the needs of the 
city, and was oi no practical utility as a fire- 
alarm. He also found that the agreement 
above set out was the only agreement be- 
tween the parties in respect to the premises. 
As a conclusion of law he found that the 
plaintiff had not made out by its proofs such 
a case as would entitle it to a judgment in 
any amount whatever against the defendant. 

The plaintiff failed to show a substantial 
compliance with that portion of the contract 
which stipulated that the tone of the bell 
should be second A below niidlle C on the 
organ. AVe do not think that the defendant 
waived this provision of the a<;reeraeiit by 
the fact that bells of 3,000 pounds' weight are 
not manufactured having such tone, and that 
Mr. Comstock, when notifiedof that fact, told 
plaintiff to do the best it could with regard 
to the tone of the bell. The fact is not found 
that Mr. Comstock had any authority to make 
any changes in the contract, and the records 
of the proceedings show that when the com- 
mittee reported the proi)osition made by plain- 
tiff to the common council they were dis- 
charged. 

Counsel for plaintiff makes no claim in this 
case under the common counts in assumpsit. 
He claims to recover upon the sole ground 
that the difference in the tone of the bell was 
waived, and in all other respects plaintiff has 
fully performed its contract, and the defend- 
ant has refused to accept and pay thecontrMct 
price. While admitting that the rights of the 
parties depend upon the construction of the 
contract, he insists that the defendant did 
not have the arbitrary power to refuse to ac- 
cept the work done, and materials furnished, 
notwithstiinding the plaintiff had perfuruicd 
in every particular; that, if the plaintiff 
performed the agreement on its part, the de- 
fendant was bound to accept and pay. He 
admits that the defendant had the right to 
test the property for the purpose of ascertain- 
ing whether it was according to contract, and 
if it was they were bound to be satisfied, and 
were legally liable to pay the contract price. 
The particular clauses of the contract to be 
construed read as follows: "The company 
agrees to do all of the above work and com- 
plete the contract in about thirty days from 
the date of signing the contract, and your 



honorable body shall thoroughly test the 
working of the same within thirty days after 
the completion of said work, and, if found to 
be satisfactory, and according to contract, 
accept and pay for the same." This lan- 
guage is contained in the written propos:tion 
made by the plaintiff to defendant. The writ- 
ten contract executed by the parties con- 
tained this clause, namely: "Said first party 
to have thirty days after contract is complet- 
ed to test bell and working apparatus, and ia 
case same is satisfactory, as per contract,, 
then they agree to pay," etc. The jjroposi- 
tion of the plaintiff whs attached to and made- 
a part of the contract between the parties, 
and consequently these clauses must be con- 
strued together. The language employed by 
the plaintiff in making the proposition clear- 
ly indicates that the council was not obliged 
to accept unless the work was done according- 
to contract, and was also satisfactory, and 
this is a reasonable construction of the con- 
tract. The council were acting in a repre- 
sentative capacity, and in the interest of the 
public. This contract involved a change in- 
their system, and was to them in the nature 
of an experiment. What they required was 
efficiency in the system which they were 
about to adopt, which, while it might oper- 
ate well under a paid fire department, should 
be adapted to the workings of a volunteer fire 
department, the inembers of which are in 
general following thi-ir nsual avocations, and 
volunteer their services upon an alarm of 
fire. It would appear that the alarm should 
be such that the members would hear it while 
about their business in their shops and count- 
ing rooms, as well as when in their houses at 
night. The council had a right, not only to- 
test the workings of the system to ascertain 
whether it was according to contract, but 
to satisfy themselves if the system furnished 
an alarm suflicient for the purpose for which 
they designed to employ it. The clause last 
cited from the written contract does not 
change the import of the clause above quoted 
from the plaintiff's proposition. They 'jaust 
be construed together, and the reasonable 
construction of them is that the city of Big 
Kapids was not obliged to accept and pay for 
the fire-alarm furnished by the plaintiff, un- 
less it was satisfactory to its common coun- 
cil when tested. Machine Go. v. Smith, 50 
Mich. 565, 15 X. W. Kep. 906; Miicliine 
Works v. Lowell, 62 Mich. 546, 29 N. W. 
Kep. 105; Manufacturing Co. v. Ellis, 68 
Mich. 101, 35 N. W. Rep. 841. 

The judgment of the circuit court is af- 
firmed. The other justices concurred. 
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COMMERCIAL NAT. BANK v. GIL- 
LETTE. 

(90 Ind. 268.) 

Supreme Court of Indiana. May Term, 1883. 

J. M. Vanfleet, for appeUant. J. H. Baker 
and J. A. S. Mitchell, for appellee. 

ELLIOTT, J. The Elkhart Car Company, 
by a -written contract, sold to tlie appellant 
510 car wheels, constituting a part of 1,101) 
wheels; at the time of the sale the wheels 
were in one common mass, and there was no 
separation nor any designation of the wheels 
sold to the appellant; after the execution of 
the contract the entire lot of wheels was 
seized upon executions issued at the suit of 
appellee, and this action was brought for the 
possession of those sold. 

The contention of appellee is that appellapt 
acquired no' title, because the articles sold 
were not designated or separated from the 
common lot of which they formed a part, and 
this contention prevailed in the court below. 

There is much strife in the American cases 
upon this question, but none in the English. 
The weight of the former . is, perhaps, with 
the theory of appellant, but the text-writers 
are, so far as we have examined, all with the 
English decisions. Our own cases are in har- 
mony with the long established rule of the 
common law. In the case of Bricker v. 
Hughes, 4 Ind. 146, the Enaiish rule was ap- 
proved and enforced. In Murphy v. State, 1 
Ind. 300, the court said: '"J'o render a sale of 
goods valid, the specific, individual goods 
must be agreed on by the parties. It is not 
enovigh * * * that they are to be taken 
from some specitied larger stock, because 
there still remains something to be done to 
designate the portion sold, which portion, be- 
fore the sale can be completed, must be sep- 
arated from the mass." Thte doctrine found 
approval in Scott v. King, 12 Ind. 1!U3, and 
there are other cases recognizing it as the cor- 
rect one, among them Mofht v. Green, 9 Ind. 
198; Railway Co. v. Maguire, 02 Ind. 140'; 
Bertelson v. Bower, 81 Ind. 512; Lester v. 
East, 49 Ind. 5S8, vido opinion, page 594. The 
rule which our court has adopted is upheld by 
the American cases of Hutchinson v. Hunter, 
7 Pa. St. 140; Halrleman v. Duncan, 51 I'a. 
St. 66; l^uUer v. Bean, 34 N. H. 290; Ocldng- 
ton V. Ritchey, 41 N. H. 275; Morrison v. 
Woodley. 84 111. 192; Woods v. McGee, 7 
Ohio, 407; McLaughlin v. I'iatti, 27 Cal. -I(i3; 
Courtright v. Leonard, 11 Iowa, 32; Ropes v.' 
Lane, 9 Allen, 502; Ferguson v. Northern 
Bank, 14 Bush, 555. In Michigan, the rule 
seems not to be dellnitely settled, but in a 



late case it was said: "To the elaborate argu- 
ment made for the defence to show that there 
can be neither a sale nor a pledge of property 
wlthoiut in some manner specially distinguish- 
ing it, we fully assent, and we have no pur- 
pose to qualify or weaken the authority of 
Anderson v. Brenneman, 44 Mich. 198, 6 N. 
W. 222." Bank v. Hibbard, 48 Mich. 118, 11 
N. W. 834. 

The civil law rule is the same as that of 
the common law, and our great lawyers have 
given it unhesitating approval. 2 Kent, Comm. 
639; Story, Sales, § 296. 

The American eases which' have departed 
from the long settled rule, are built on the 
cases of Kimberly v. Patchin, 19 N. Y. 330, 
and Pleasants v. Pendleton, 6 Rand. 473, and 
these cases proceed upon the theory that com- 
mercial interests demand a modification of 
the rule. In our judgment, commercial inter- 
ests are best promoted by a rigid adherence to 
the rule which the sages of the law have so 
long and so strongly apijroved. The rule se- 
cures real transactions and actual sales, and 
thus checks the wild spirit of speculation. It 
prevents, in no small measure, the making of 
mere wagering contracts; it puts business on 
a stable basis, and makes it essential that 
there should be real, and not sham, trans- 
fers of property; it makes titles secure, pro- 
tects creditors and purchasers and represses 
fraud. If it were granted that the rule does 
somewhat Interfere with the freedom of busi- 
ness transfers, still the good it produces tar 
outweighs this inconvenience. But we do not 
believe it does interfere with actual business 
transfers, for common experience informs us 
that real sales are seldom, if ever, made with- 
out a specific designation of the thing bouglit. 
The rule may interfere with dealers in "mar- 
gins," makers of "corners," and framers of 
"options," and to affirm that it does do this is 
to give it no faint praise. In principle the 
nile is sound, and in practical operation salu- 
tary. 

The efforts made by the courts that have 
departed from it to make exceptions, to manu- 
facture distinctions and point out differences 
in order to escape disastrous consequences, af- 
ford strong evidence of the wisdom of the 
rule. The fine of decisions in some of the 
states, where a departure has been taken, is 
a devious and tortuous one, and this is to be 
expected when once sound principle is turned 
from and new rules sought and adopted which 
have no support in fundamental principles. 

AVe have no disposition to depart from the 
rule which has so long prevailed in this state 
and elsewhere. 

Judgment affirmed. 

Petition for rehearing overruled. 
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KIJXBERLY et al. t. PATCHIN. 

(19 N. Y. 330.) 

Court of Appeals of New York. June Term 
1859. 

Appeal from the supreme court. Action to 
recover the value oif 6000 bushels of wheat, al- 
leged to have been the propei-ty of the plaintiffs, 
and to have been converted by the defendant. 
Upon the trial before Mr. Justice Greene, at the 
Eile circuit, it was proved that one Dicldason 
had in warehouse, at Littlefort, in Wisconsin, 
two piles of wheat, amoimting to 6249 bushels. 
John Shuttleworth proposed to purchase 6000 
bushels of wheat. Upon being shown tlie piles, 
he expressed a doubt whether they contained 
that quantity. Dicldnson declared his opinion 
that they did, and agreed to make up the quan- 
tity if they feU short. A sale was then made 
at seventj' cents per bushel, Dicliinson signing 
and delivering to Shuttleworth a memorandum, 
as follow^:— 

"Littlefort, February 17, 1S48. 
"John Shuttleworth bought of D. O. Dickinson. 
*)000 bushels of wheat, delivered on 

board, 70 cents $4,200 

Keceived his draft upon .John 

Shuttleworth, of Buffalo, for. . $2,100 

To remit me 1,600 

Five drafts of $100 each 500 

4,200 

"D. O. Dickinson." 

He also signed and delivered to Shuttle- 
worth this paper, viz.: — 

"Littlefort, February 18, 1S48. 6000 bushels 
wheat. Eeceived in store 6000 bushels of 
wheat, subject to the order of .John Shuttle- 
worth, free of all charges, on boai-d. D. O. 
Dickinson." 

The wheat was left undisturbed in the ware- 
house. Shuttleworth sold the wheat to the de- 
fendant, assigning to him the bill of sale and 
warehouse receipt. Dickinson, shortly after- 
wards, sold the whole quantity of wheat in the 
two piles to a person under whom the plain- 
tiffs derived title. The defendant having ob- 
tained the possession of the wheat, this action 
was brought. The judge, under exception by 
the defendant, directed a verdict for the plain- 
tiffs, which was rendered, and the judgment 
thereon having been affirmed at general term, 
in the eighth district, the defendant appealed 
to this comt. 

John H. Reynolds, for appellant. John L. 
Talcott, for respondents. 

COMSTOCK, J. Both parties trace their title 
to the wheat in controversy to D. O. Dickinson, 
who was the former owner, and held it in 
store at Littlefort, AVisconsin. The defendant 
claims through a sale made by Dickinson to 
one Shuttleworth on the 18th of February, 
1848. If that sale was effectual to pass the 
title, it is not now pretended that there is any 
ground on which the plaintiffs can recover in 
this suit. The sale to the person under whom 
they claim, was about two and a half months 
junior in point of time. 

ViW 7.IT.F. SKI,. OAS. SALES — 11 



The sale to Shuttleworth was by a writing 
m the form of a present transfer of 6000 bush- 
els of wheat, at seventy cents per bushel. No 
manual delivery was then made, but instead 
thereof the vendor executed and delivered to 
the vendee another instrument, declaring that 
he had received in store the 6000 bushels sub- 
ject to the vendee's order; of the price $2600 
was paid down, and the residue $1600, which 
was to be paid at a future day, the purchaser 
afteiwards offered to pay, according to the 
agi-eemait. So tar the contract had all the 
requisites of a perfect sale. The sum to be 
paid by the purchaser was ascertained because 
the number of bushels and the price per bushel 
were specified in the contract. Although the 
article was not delivered into the actual posses- 
sion of the purchaser, yet the seller, by the 
plain terms of his agreement, constituted him- 
self the bailee, and henceforth stood in that 
relation to the purchaser and to the property. 
That was equal in its results to the most formal 
delivery, and no argument is required to show 
that the title was completely divested, unless 
a difficulty exists yet to be considered. 

The quantity of wheat in store to which the 
contract related, was estimated by the parties 
at about 6000 bushels. But subsequently, aft- 
er Dickinson made another sale of the same 
wheat to the party under whom the plaintiffs 
claim, it appeared on measurement that the 
number of bushels was 6249, being an excess 
of 249 bushels. When Shuttleworth bought 
the 6000 bushels, that quantity was mixed in 
the storehouse with the excess, and no meas- 
urement or separation was made. The sale 
was not in bulk, but precisely of the 6000 bush- 
els. On this ground it Is claimed, on the part 
of the plaintiffs, that in legal effect the con- 
tract was executory, in other words a mere 
agreement to sell and deliver the specified quan- 
tity, so that no title passed by the transaction. 
It is not denied, however, nor does it admit* of 
denial, that the parties intended a transfer of 
the title. The argument is, and it is the only 
one which is eveij plausible, that the law over- 
rules that intention, although expressed in plain 
written language, entirely appropriate to the 
purpose. 

It is a rule asserted in many legal authorities, 
but which may be quite as fitly called a rale 
of reason and logic as of law, that in order to 
an executed sale, so as to transfer a title from 
one party to another, the thing sold must be 
ascei-tained. This is a self-evident truth, when 
applied to those subjecti of property which 
are distinguishable by their physical attri- 
butes from all other things, and, therefore, 
are capable of exact identification. No per- 
son can be said to own a horse or a pic- 
ture, unless he is able to identify the chat- 
tel or specify what horse or what picture 
it is that belongs to him. It is not only 
legally, but logically, impossible to hold property 
in such things, unless they are ascertained and 
distinguished frcra all other things; and this, 
I apprehend, is the foundation of the rule that, 
on a sale of chattels, in order to pass the title. 
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the articles must, if not delivered, be desig- 
nated, so that possession can be taken by the 
purchaser without any further act on the part 
of the seller. 

But property can bt acquired and held in 
many things which are incapable of such an 
identification. Articles of this nature are sold, 
not by a description which refers to and distin- 
guishes the particular thing, but in quantities, 
wliich are ascertained by weight, measure, or 
count; the constituent parts which malie up 
the mass being undistinguishable from each 
other by any physical difference in size, shape, 
texture, or quality. Of this nature are wine, 
oil, wheat, and the other cereal grains, and .the 
flour manufactured from them. These can be 
identified only in masses or quantities, and in 
that mode, therefore, they are viewed in the 
contracts and dealings of men. In respect to 
such things, the rule above mentioned must be 
applied according to the nature of the subject. 
In an executed aud perfect sale, the things 
sold, it is true, must be ascertained. But as 
it is not possible in reason and philosophy to 
identify each constituent particle composing a 
quantity, so the law does not require such an 
identification. Where the quantity and the gen- 
eral mass from which it is to be taken are 
specified, the subject of the contract is thus 
ascertained, and it Becomes a possible result 
for the title to pass, if the sale is complete in 
all its other circumstances. An actual deliv- 
ery indeed cannot be made unless the whole is 
ti'ansferred to the possession of the purchaser, 
or unless the particular quantity sold is sep- 
arated from the residue. But actual delivery 
is not indispensable in any case in order to pass 
a title, if the thing to be deUvered is ascer- 
tained, if the price is paid or a credit given, and 
if nothing further remains to be done in regard 
to It. 

It appears to me that a very simple and ele- 
mentary inquiiy hes at the foundation of the 
present case. A quantity of wheat being in 
store, is it possible in reason aud in law for one 
man to own a given portion of it and for an- 
other man to own the residue without a separa- 
tion of the parts? To bring the inquiry to the 
facts of the case: In the storehouse of Dickin- 
son there was a quantity not precisely known. 
In any conceivable circumstances could Slrat- 
tleworth become owner of 6000 bushels, and 
Dickinson of the esidue, which turned out to 
be 249 bushels, without the portion of either 
being divided from the other? The answer to 
this inquiry is plain. Suppose a third person, 
being the prior owner of the whole, had given 
to S. a bill of sale of 6000 bushels, and then 
one to D. for the residue more or less, intend- 
ing to pass to each the title, and expressing 
that intention in plain words, what would have 
been the result? The former owner most cer- 
tainly would have parted with all his title. If, 
then, the two purchasers did not acquire it, no 
one could own the wheat, and the title would 
be lost. This would be an absurdity. But if 
the parties thus purchasing could and would be 
the owners, how would they hold it? Plainly 



according to their contracts. One would be eu- 
titled to 6000 bushels, and the other to what 
remained after that quantity was subtracted. 

Again suppose, Dickinson having in store and' 
owning 240 bushels, Shuttleworth had deposit- 
ed with him 6000 bushels for storage merely^ 
both parties agreeing that the quantities might 
be mi.-£ed. This would be a case of confusion 
of property where ne'ther would lose his title. 
In the law of bailments it is entirely settled that 
S., being the bailor of the 6000 bushels, wouia 
lose nothing by the mixture, and, it being done 
by consent, it is also clear that the bailee wonlff 
lose nothing. Story, Bailm. § 40; 2 Bl. Comm.- 
405. 

These and other illustrations which mighr 
be suggested, demonstrate the possibility of a 
divided ownership in the 6249 bushels of wheat. 
If, then, the law admits that the property,^ 
while in mass, could exist under that condition, 
it was plainly competent for the parties to the 
sale in question, so to deal with each other as 
to efCectuate that result. One of them beins- 
the owner of the whole, he could stipulate an4 
agree that the other should thenceforth own; 
0000 bushels without a separation from the- 
residue. And this, I thinlt, is precisely what 
was done. The 6000 bushels might have beeq^ 
measured and delivered to the purchaser, and 
then the same wheat might have been rede- 
livered to the seller imder a contract of bail- 
ment. In that case the seller would have givett- 
his storehouse receipt in the very terms of the 
one which he actually gave; and he might,, 
moreover, have mixed the wheat tlms redeliv- 
ered with his own, thereby reducing the quan- 
tity sold and the quantity unsold again to one- 
common mass. Now the contract of sale and ot 
bailment, both made at the same time, pix>- 
duced this very result. The formalities of meas- 
urement and delivery pursuant to the sale, and 
of redelivery according to the bailment— re.sult- 
ing in the same mixture as before— most as- 
suredly were not necessary in order to jjass. 
the title, because these formalities would leave 
the property In the very same condition imder 
which it was in fact left; that is to say, in the 
actual custody of the vendor, and blended to- 
gether in a common mass. Those formal and' 
ceremonial acts were dispensed with by the 
contract of the parties. They went directly t»- 
the result without the performance of any use- 
less ceremonies, and it would be strange, in- 
deed, if the law denied their power to do so. 

There are in the books a considerable num- 
ber of cases having a real or some apparent 
bearing upon the question under consideratioiL. 
Some of them veiy unequivocally support the- 
defendant's title under the sale to Shuttlewortb. 
A few only of these will be cited. In White- 
house V. Frost, 12 East, 614, the vendors owned 
forty tons of oil secured in one cistern, and' 
they sold ten tons out of the forty, but the 
quantity sold was not measured or delivercd.- 
The purchaser sold the same ten tons to an^ 
other person, and gave a written order on tlie' 
original vendors, which, on l)t'iug presented, 
they accepted, by writing the word "Accepted!." 
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on the face of the order, and signing their 
uames. It was held by the English common 
pleas that the title passed; considerable stress 
being laid on the acceptance of the order, which, 
it was said, placed the vendors in the rela- 
tion of bailees to the quantity sold. This was 
in 1810. In the following year the case of 
Jackson v. Anderson, 4 Taunt. 24, was decided 
in the king's bench. That was an action of 
trover for 1960 pieces of coin called Spanish 
dollars. Mr. Fielding, at Buenos Ayres, re- 
mitted to Laycock & Co., at London, $4700, 
and advised the plaintiffs that I960 of the 
number were designed for them in payment 
for goods bought of them. Laycock & Co. re- 
ceived the 4700 pieces, and pledged the whole 
of them to the defendant, who sold them to the 
Bank of England. It was held: 1. That the 
letter of advice was a sufficient apiiropriation 
of .i;i960 to the plaintiffs. 2. That the plain- 
tiffs and defendant did not become joint-ten- 
ants or tenants in common of the dollars. 3. 
That although no specific dollars were sep- 
arated from the residue for the plaintiffs, yet 
as the defendant had converted the whole, ti'o- 
ver would lie for the plaintiffs' share. Of 
course the action in its nature directly involved 
the plaintiffs' title, and it was held that the 
sale or appropriation of a pait witliout any sep- 
aration was a perfect sale. In Pleasants v. 
Pendleton. G Rand. 473, the sale (omitting im- 
material circumstances) was of 119 out of 123 
barrels of flour, situated in a warehouse, all of 
the same brand and quahty. It was held by 
the Virginia court of appeals, upon very elab- 
orate consideration, and after a review of all 
the cases, that the title was transferred by the 
sale. See, also, Damon v. Osborn, 1 Pick. 
477; Crofoot v. Bennett, 2 N. Y. 2.58. In the 
last mentioned, which was decided in this court, 
the sale was of 43,000 bricks in an unfinished 
kiln containing a larger quantity. A formal 
possession of the whole brick-yard was taken 
by the purchaser. It was held that he ac- 
quired title to the 43,000, although no separa- 
tion was made. In the opinion of Judge Strong, 
the case was made to turn mainly on a supposed 
delivery of the whole quantity. But, with def- 
erence, that circumstance does not appear to 
me to have been the material uiic, inasmuch as 
all the bricks confessedly were not sold. The 
delivery, therefore, did not make the sale, and 
if part could not be sold witliout being sep- 
arated, I do not see how a formal delivery of 
the whole brick-yard could cure the difficulty. 
The learned judge speaks of the transaction as 
a delivery of the whole quantity "with the priv- 
ilege of selection." But assuming, as he did, 
that the want of selection or separation was 
the precise difficulty to be overcome, it is not 
easy to see how a privilege to select could 
change the title before the selection was actual- 
ly made. The case, therefore, it seems to me, 
can only stand on the ground that the sale 
was, in its nature, complete; the formal deliv- 
ery of the whole being doubtless a circumstance 
entitled to weight in arriving at the intention 
of the parties. The case is, in short, a strong 



authority to prove that, in sales by weight, 
measure, or count, a separation of the part sold 
from the mass is not in all cases a fundamental 
requisite. 

Referring now to cases where it has been 
held that sales of this general nature were 
incomplete, it will be found that they are not 
essentially and necessarily opposed to the con- 
clusion that, in the instance before us, the title 
was changed. In White v. Willts, 5 Taunt. 
176, a merchant sold twenty tons of oil out of 
a stock consisting of different large quanti- 
ties in different cisterns, and at various ware- 
houses. The note of sale did not express the 
quality or kind of oil sold, or the cistern or 
warehouse from which it was to be taken, 
and the purchaser did not even know whevo 
the particular oil lay which was to satisfy the 
contract. Veiy clearly the title could not pass 
upon such a sale; and so it was held, although 
the seller was entitled by the contract to 
charge "Is. per ton per week rent," for keep- 
ing the oil. A very different question would 
have been presented if the cistern from which 
the twenty tons were to be taken had been 
specified. The mass and quality would then 
have been ascertained. As it was, the subject 
of the contract was not identified in any man- 
ner. The remarks of the judge, evidently not 
made with much deliberation, must be con- 
sti'ued with reference to the particular facts 
of the case. 

In Austen v. Craven, 4 Taunt. 044, there 
was a contract to sell 200 hogsheads of sugar, 
to be of four different kinds and qualities 
which were specified. It did not appear that 
the seller, at the time of the contract, liad 
the sugar on hand, or any pai't of it, and the 
fact was assumed to be otherwise. The sale 
was, moreover, at so much per cwt., requir- 
ing that the sugar should be weighed in or- 
der to ascertain the ijrice. In these circum- 
stances the case was considered i^lainly dis- 
tinguishable from Wbitehouse v. Frost, su- 
pra, and it was held that the title did not 
pass. I do not see the slightest ground for 
questioning the decision, although, ;ierhaD.5, 
one or two remarks of Chief Justice Jlans- 
fiold are capable of a wider aijplication than 
the facts of the case would justify. 

The two cases last mentioned have been not 
unfrequently cited in various later English and 
American authorities, which need not be par- 
ticularly referred to. Some of these authori- 
ties may suggest a doubt whether the title 
passes on a mere sale note by measure or 
weight out of a larger quantity of the same 
kind and quality, there being uo separation 
and no other circumstances clearly evincing 
an intention to vest the title in the purchaser. 
It is unnecessary now to solve that doubt, be- 
cause none of the decisions announce the ex- 
treme doctrine, that where, in such cases, the 
parties expressly declare an intention to 
change the title, there is any legal impossibili- 
ty in the way of that design. Upon a sim- 
ple biU of sale of gallons of oil or bushels of 
A-heat, mixed with an ascertained and denuccl 
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larger quaiititj', it may or may not be consid- 
ered that tlie parties intend that the portion 
sold shall be measured before the purchase)' 
becomes invested with tlie title. That may 
be regarded as an act remaining to be done, in 
which both parties have a right to participate. 
But it is surelj' competent for tlie vendor to 
say in terms that he waives that right, and 
that the purchaser shall become at once the 
legal owner of the number of gallons or bush- 
els embraced in the sale. If he cannot say 
this effectually, then the reason must be that 
two men cannot be owners of separate quanti- 
ties or proportions of an undistinguishabte 
mass. That conclusion would be a naked ab- 
surdity, and I have shown that such is not the 
law. In the case before us the vendor not 
only executed his bill of sale professing to 
ti-ansfer 6000 bushels of wheat, but, waiving 
all further acts to be done, in order to com- 
plete the transaction, he acknowledged himself, 
by another instrument, to hold the same 
wheat iu store as the bailee thereof for the 
purchaser. If his obligations from that time 
were not simply and precisely those of a 
bailee, it is because the law would not suffer 
him to stand in that relation to the property 
for the reason that it was mixed with his own. 
But no one will contend for such a doctrine. 

I repeat it is unnecessary to refer to all the 
cases, or to detei'mine between such as may 
appear to be in conflict with each other. None 
of them go to the extent of holding that a man 
cannot, if he wishes and intends so to do, 
make a perfect sale of part of a quantity with- 
out actual separation, where the mass is as- 
certained by the contract and all i^arts aiv of 
the same value and undistinguishuble from 
each other. 

One of the cases, however, not yet cited, 
deserves a brief consideration, because it was 
determined in this com-t, and has been much 
relied on by the plaintiffs' counsel. I refer 
to Gardiner v. Suydam, 7 N. Y. 3.j7. The 
owner of flour delivered it in various parcels 
to a warehouseman, and from time to time 
took receipts from him. One of these re- 
ceipts was held by the defendants and otliers 
by the plaintiffs, both parties ha\-ing accept- 
ed and paid drafts on the faith thereof. The 
defendants' receipt was the first in point of 
time, and was for 530 barrels, being given 
at a time when in fact there vs-ere but 201 
barrels in the warehouse, so that it covered 
335 more than were then on hand. But other 
quantities were subsequently delivered at the 
warehouse, all of the same kind and qualitj', 
and the defendants, in fact, received by ship- 
ment to them, 500 barrels. For the conver- 
sion of Ais quantity tliey were sued by the 
plaintiffs, who had failed to receive the" flour 
which their receipts called for. It cannot fail 
to be seen from this statement that the de- 
fendants, having the first receipt and receiv- 
ing no more flour than it specified, were enti- 
tled to judgment by reason ot the priority of 
their title; and this ground of decision is Very 
clearly stated in the opinion of the chief Judge. 
He thought if the transfer of the receipts could 



pass the title to the flour, notwithstanding the 
mixture of all the quantities together, that the 
one held by the defendants entitled them not 
only to the 201 barrels in store when it was 
given, but also to so many Imrrels delivered 
in store afterwards as were necessary to make 
up their number. This view, which appears 
to me correct, was fatal to the plaintiffs' case. 
But in another aspect of the controverey, the 
learned chief judge was of opinion that the 
transfer to the plaintiffs of the receipts held 
by them passed no title, on the ground that 
the quantities which they respectively covered 
wei-e all mixed together in the storehouse. 
Assuming the correctness of that yiew— which 
I am constrained to question— the case Is still 
unlike the present one. The transfer of a 
warehouseman's receipt, given to the owner, 
was certainly no more than a simple sale note 
of the specified number of barrels; and where, 
in such cases, that is the whole transaction be- 
tween vendor and vendee, I have already ad- 
mitted a doubt, suggested by conflicting cases, 
whether tlie title passes. If the owner of 
the flour had held it in his own warehouse, and 
had not only given a bill of sale of a poiHou 
of it, but had himself executed to the pur- 
chaser another instrument declaring that he 
held the quantity sold as bailee and subject 
to order, then the case would have resembled 
the one now to be determined. 

We are of opinion, therefore, both upon 
authority and clearly upon the principle and 
reason of the thing, that the defendant, under 
tlie sale to Shuttleworth, acquired a perfect 
title to the 6000 bushels of wheat. Of that 
quantity he took possession at Buffalo, by a 
writ of replevin against the master of the ves- 
sel in which the whole had been transported 
to tliat place. For that taking the suit was 
brought, and it results that the plaintiff cannot 
recover. It is unnecessary to decide whether 
the parties to the original sale became tenants 
iu common. If a tenancy in common arises 
hi such cases, it must be with some peculiar 
incidents not usually belonging to that spe- 
cies of ownership. I think each party would 
have the right of severing the tenancy by his 
own act; that is, the right of taking the por- 
tion of the mass which belonged to him, being 
accountable only if he invaded the quantity ' 
which belonged to the other. But assuming 
that the case is one of strict tenancy in com- 
mon, the defendant became tlie owner of 
0000 and the plaintiffs of 249 parts of the 
whole. As neither could maintain an action 
against the other for taking possession merelj' 
of the whole, more clearly he cannot if the 
otlier takes only the quantity which belongs to 
him. 

The judgment must be reversed and a new 
trial granted. 

GRAY and GROVER, JJ., dissented; 
STRONG, J., expressed himself as inclined 
to concur, if necessaiy to a decision, but it 
lieing unnecessaiy, he reserved his judgment. 

.riidgment reversed and new trial nrdpverl. 
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SANGER et al. v. WATERBURY et al. 

(22 N. E. Rep. 404, 116 N. Y. 371.) 

Court of Appeals of New York, Second Divis- 
ion. Oct. 23, 1889. 

Appeiil from judgment of the general terra 
of tlie supreme court, in the second judicial 
department, entered upon an order made De- 
cember 14, 1886, which affirmed a judgment 
in favor of the defendants, entered upon a 
verdict directed by the court. This was 
an action of replevin brought to recover the 
possession of 238 bags of coffee identified 
and described in the complaint as follows: 
"89 bags, marked No. 6, II. L. B & Co., 
D. H. & Co.; 32 bags, marked Ko. 8, IJ. 
I.. B. & Co., D. B. & Co.; 14 bags, marked 
No. 10, H. L. B. & Co., D. B. & Co. ; 29 bags, 
marked No. 12, H. L. B. & Co., D. B. & Co.; 
68 bags, marked No. 14, H. L. B. & Co., D. 
B. & Co. ; 6 bags, marked No^ 16, H. L. B. & 
Co., D. B. & Co." The complaint alleged, 
and the answer admitted, "that on or about 
the 22d day of July, 1885, the said gools 
* * * were sold by the plaintiff.s to the 
defendants John K. Huston and James E. 
Huston, * * * on the credit of sixty 
days for one-half thereof, and of ninety days 
lor the l)alance theieot." Itappeared that the 
plaintiffs, on the 6th day of July, 1885, pur- 
chased of Boulton, Bliss & Dallett 605 bags 
of coffee, then stored with E. B. Bai tlett & 
Co. On the 22d day of July the |ilaintiffs sold 
the 238 bags of coffee hereinbefore referred 
to to J. K. Huston & Co., of Philaileljiliia. 
That firm, on the 24th day of July, up- 
on the security of the coffee thus purchase,!, 
borrowed from the defendants AVaterbnry & 
Force $2,800, and then transferred the coff e 
to them. On July 27lh following, said Hrm 
failed, making a general assignment. On 
the next day, the plaintiffs commenced this 
iiction. by means of which the i offee was 
taken from the possession of Waterbury & 
Force. The coffee then was, as it had been 
from the time of the purchase by the plain- 
tiffs, actually deposited in the warehouse of 
E. B. Bartlett & Co., and had not as yet been 
weighed. 

William W. (Goodrich, for appellants. Ed- 
ward N. Shepard, for respondents. 

Parker, J., {after stati:.g the facts as 
(ibooe.) The appellant contends that the title 
to the coffee in ..ontroversy did not pass to J. 
K. Huston & Co., and that therefore the trans- 
fer to Waterbury & Force dil not vest in 
tlieui the title or the possession. The sale 
is admitted; but as the coffee had to be 
weighed, in order to ascertain the amount to 
be paid to plaintiffs, it is insisted that the 
title remained in the plaintiffs. In aid of this 



contention is invoked the rule that where 
soiuething remains to be done by the seller to 
ascertain the identity, quantity, or quality of 
the article sold, or to put it in the condition, 
wliich the contract requires, the title remains 
in the vendor until the condition be complied 
witf). The appellant cites a number of au- 
thorities which, he urges, so apply this rule 
as to make it appl cable to the case here pre- 
sented. Jt is said in Groat v. Gile, 51 N. Y. 
431, that this "rule has reference to a sale, 
not of specific property clearly ascertained, 
but of such as is to be separated from a larger 
quantity, and is necessary to be identified be- 
fore it is susceptible of delivery. The rule or 
principle does not apply where the number 
of the particular articles sold is to be ascer- 
tained for the sole purpose of determining ihe 
total value thereof at certain sped lied rates. 
or a designated fixed price." This distinc- 
tion is recognized and enforced in Crofoot v. 
Bnnett, 2 N. Y. 258; Kiraberlv v. Palchin, 
19 N. Y. 330; Bra.lley v. Whee'ler, 44 N. Y. 
495. In Crofoot v. Bennett, supra, the court 
say: "If the goods sold ai-e clearly identified, 
then, although it may be necessary to num- 
j ber, weigh, or measure them, in order to as- 
certain what would be the price of the whole 
at a rate agreed upon between the parties, the 
title will pass." This expression of the court 
is cited vvitli approval in Burrows v. Wliita- 
ker, 71 N. Y. 291, in which case, after a full 
discussion of the authorities, the court ap- 
proved the rule as laid down in Gro it v. 
Gile, supra. Now applyina; that rule to the 
facts in this case, nothing remained to be 
done in order to identify die goods sold; be- 
cause while, out of a larger lot, 238 b.igs of 
coffee were disposed of, nevertheless, as ap- 
pears from the com[ilaint and the testimony 
adduced, the liags were so marked that there 
was no difficulty about identifying the par- 
ticular bags sold. There remained, there- i 
fore, nothing to be done except to weigh the 
coffee for the purpose of ascertaining the pur- 
chase price; for whether the 238 bags of cof- 
fee should prove to weigh more or less than 
the parlies anticipated was not of any con- 
sequence. Whatever should prove to be, 
for that number of pounds J, K. Hus- 
ton & Co. had agreed to pay. This case,, 
therefore, does not come within the rule con- 
tended lor by the appellants, liiit, insiead, is 
governed by the principle enunciated inGroat 
v. Gile. Having reached the conclusion that 
the title and the possession passed to J K. 
Huston & Co., it becomes unnecessary tO' 
consider any of the other questions discussed, 
fortlie plaintiffs are without title upon which 
to found the right to maintain an action. 
The judgment appealed from should be af- 
flrnied. All concur. 



16G 



WHEN TITLE PASSES. 



MALTBY et al. v. PLUMMER. 
(40 N. W. 3, 71 Mich. 578.) 
Supreme Court of Michigan. Oct. 19, 1888. 
Error to circuit court, Bay county; S. M. 
Green, Judge. 

Two actions of assumpsit, by Alvin Maltby, 
W. Irving Brotherton, Henry N. Watrous, and 
Orville A. Watrous, assignees of Smith & Guil- 
ford, to recover money due on a lumbering 
contract. The actions were consolidated and 
tried by a jury. Verdict for plaintiffs fof- 
$11,080.77, and judgment thereon. Defend- 
ant brings error. 

Tarsney & Weadock, (T. A. E. & J. C. Wea- 
dock, of counsel,) for plaintiff in error. .T. L. 
Stoddard, (B. Hanchett, of counsel,) for de- 
fendants in error. 

LONG, J. The plaintiffs began two suits 
in the circuit court for the county of Bay 
against the defendant on the 16th day of No- 
vember, 188t).— one by declaration containing 
the common coimts only, and to which decla- 
ration was appended a copy of a promissory 
note given by defendants to plaintiffs on Sep- 
tember 2, 1880, for $2,164.11, payable 30 days 
after date, and the other by summons, in 
which a declaration containing two special 
counts and also the common counts were after- 
wards filed. These two suits were tried as 
one case. In these special counts a copy of 
a contract, dated Julj 17, 1883, made between 
Smith & Guilford, plaintiffs' assignors, and 
the defendant is set forth. This contract pro- 
vides substantially: (1) Said second parties 
[Smith & Guilford] agree that they will skid, 
haul, and deliver upon the cars of the Slichi- 
gan Central Railroad Company at th^ Oge- 
maw village switch at Ogemaw village, Oge- 
maw county, Mich., all the merchantable 
white pine logs that said first party shall deem 
proper for the Saginaw market, situate and be- 
ing upon sections 21 and 28, town 22 N., range 
1 E., Michigan, at and for the price of $2.50 
per thousand feet. Also, that they would 
skid, haul, and deliver at the mill of said first 
party [Mr. Plummer] at Ogemaw village afore- 
said, all the remainder of the white and Nor- 
way pine and hemlock standing and being 
upon said sections, at and for the price of 
$2.30 per thousand feet; (2) that they will de- 
liver said logs in sufhcient quantities to keep 
the saw-mill of said first party constantly sup- 
plied with logs for sawing purposes at Oge- 
maw village, and place the same upon skids 
at said mill, keeping logs of particular lengths 
by themselves; (3) that they will deliver of 
said logs required bj said first party for the 
Saginaw market not less than three million, 
nor more than five million, feet between the 
date of this contract and the 1st day of De- 
cember, A. D. 1885; (4) that he will suspend 
operation from said 1st day of December next 
until the 1st day of April, 1886, or until said 
first party shall have time to cut and save 
sucli timber as may have been damaged by 
fire upon lauds owned by him in the neighbor- 



hood of said above sections; (5) that he will 
board the men of said first party engaged in 
cutting said timber free ot cost; (6) that they 
will do all such work in a good and work- 
manlike manner and use all due diligence in 
delivering and forwarding the timber intended 
by first party for the Saginaw market upon 
the recommencement of operations in the 
spring of 1886 and thereafter. In considera- 
tion whereof first party agrees: (1) that he 
will pay said second parties for skidding, 
hauling, and deliveiiug logs intended for Sag- 
inaw market, $2.50 per thousand feet, etc.; {Z) 
that he will allow said second parties the use 
of all the railroad cars and equipments now 
belonging to said railroad running to and from 
said lands to do such work; (3) that he will 
cut a sufficient amount of timber from said 
lands per day to mutually assist said second 
parties in doing said work, and keep said mill 
supplied with logs, and that he will keep a 
sufficient space clear for the unloading of the 
same, and the care of such logs after unload- 
ed, so as not to delay said second parties in 
delivering the same. The logs weie to be 
scaled by a competent scaler to be agreed up- 
on by the parties, each party to pay one-half 
of scaler's wages. This contract was signed 
by defendant Plummer and by Smith & Guil- 
ford. The defendant pleaded the general is- 
sue, and gave notice of set-oft, and also notice 
of several matters of defense. The parties 
subsequently entered into a stipulation cover- 
ing certain matters of account and showing 
that the plaintiffs and their assignors had 
earned in skidding, hauling, and delivering 
logs $52,570 02 

Due plaintiffs for camp supplies 
and due bills 339 14 

For certain Items of interest and 
protest fees 86 13 

Making a total for which plain- 
tiffs were entitled to credit of. .$52,995 29 

The amount for which it was stip- 
ulated the defendant is entitled 
to credit is $41,890 88 

Thus leaving a balance, exclu- 
sive of interest, prima facie 
due the plaintiffs according to 

stipulation, of $11,104 41 

In addition to this balance and interest there- 
on the plaintiffs claimed in their declaration 
and at the trial damages for the increased ex- 
pense in skidding occasioned by the manner 
in which the cutting was done by the defend- 
ant in skipping or moving about from place to 
place instead of cutting the timber substan- 
tially clean as the work progressed, which it 
was claimed is the usual and customary man- 
ner in which timber is cut upon lands that are 
being lumbered. The plaintiffs also claimed 
damages caused by the alleged failure of the 
defendant to "keep a sufficient space clear for 
the unloading" of the logs, and to take care 
of them "after unloaded, so as not to delay 
said second party in dPliveriug the same." 
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"Tliey also claimed damages for alleged failure 
-of defendant at certain times to cut the tim- 
.ber fast enougli to enable them properly to do 
.the work, but no question arises upon this 
liranch of the case. The declaration alleges 
the Jissignment of the contract declared upon 
from Smith & Guilford to the plaintiffs. De- 
fendant, in his notice of recoupment, alleged 
•and insisted upon the trial that plaintiflis and 
their assignors did not perform the contract 
.-.sued upon; that they failed and neglected to 
load 5,000,000 feet of logs for the Saginaw 
jnarket before December 1, 1885; that, by rea- 
. son of the default in the delivering of said 
logs for the Saginaw market, the expense of 
liauling, taking care of, and receiving them 
was largely increased; that they tailed and 
^neglected to deliver on the cars of the Michi- 
gan Central Railroad Company at Ogemaw 
village all the white pine saw logs suitable for 
the Saginaw market, but on the contrary de- 
livered logs that were coarse and unsuitable 
for the Saginaw market, thereby increasing 
the expense of handling the coarse logs, in- 
cluding the freight, to a large amount; that, 
lay the admixture of coarse logs with the white 
pine logs suitable for the Saginaw market, it 
depreciated the value of the logs suitable for 
the Saginaw market to a large amount; that 
they failed and neglected to furnish a sutR- 
-cient quantity of logs to keep defendant's mill 
xunning, and by reason thereof defendant was 
compelled to and did shut down his saw-mill 
at Ogemaw village a large number of times, 
.a.nd was compelled to keep a large crew of 
men idle, and wab thereby unable to put upon 
the market his said himber, and was unable to 
fin his orders or perform contracts entered into 
l)y him, and thereby lost great gains and 
.profits; that they did not regard the terms 
of said contract whereby they agreed to keep 
logs of particular lengths upon skids by them- 
selves at defendant's saw-mill, but that they 
piled upon skids at the mill of defendant logs 
of all lengths, including hard wood, hemlock, 
and pine, both white and Norway; that at 
the time of making said contract, and during 
its continuance the defendant was engaged in 
the manufacture of special bills; that his mill 
is what is known as a special bill timber mill; 
that it was in the contemplation of the filling 
•of such special orders that the contract de- 
clared on was entered into, and that plaintiffs 
and their assignors had full knowledge of these 
facts, and that by reason of their failure to 
so pile said logs he was compelled to saw his 
logs into luinber of miscellaneous lengths, and 
•was unable to fill special orders and con- 
tracts, and was compelled to cancel numerous 
contracts and orders entered into by him; that 
the lumber manufactured from the logs, by 
reason of being so mixed and sawed into mis- 
cellaneous lengths, was rendered almost value- 
less; that he was deprived of great gains and 
profits he would have enjoyed had logs of par- 
ticular lengths been piled at his said saw-mill 
la separate lengths from each other; that by 
.reason of the admixture of the logs he was 



compelled to and did ship a large quantity of 
the lumber green which brought a much small- 
er price by reason of having been placed on 
the market green, and the cost of transporta- 
tion was greatly increased; that they did not 
remove to defendant's mill at Ogemaw a large 
quantity of saw :ogs cut clean by them as they 
went, but left a large amount, about 2,000,- 
000 feet, on the skids in the woods and on 
the ground, which by reason of being so left 
subject and exposed to the weather became 
rotten, worm-eaten, and greatly damaged; that 
a large quantity, some 500,000 feet of said 
logs, by reason of being so left in the woods, 
was burned by forest fires. Defendant fur- 
ther claimed that neither plaintiffs nor their as- 
signors built a suitable and proper railroad 
track and spurs in suitable places, but at- 
tempted to constnict a railroad track and spurs 
over which to convey said logs from said land 
in unsuitable, improper and impracticable 
places; that a portion of said railroad track 
and spurs was abandoned and could not be 
used; that other tracks and spurs were built 
in their stead, and that while attempting to 
operate said imperfect and improperly con- 
structed railroad, large quantities of said saw 
logs accumulated along the line of said rail- 
road track and spurs, and were there left and 
abandoned and by reason thereof became 
valueless to defendant; that the plaintiffs and 
their assignors failed to properly use and man- 
age a certain steam locomotive belonging to 
defendant, and included in the terms of the 
contract declared upon; that said locomotive 
was injured and damaged, and that in all, by 
reason of the neglect and failure of the plain- 
tiffs and their assignors, defendant was dam- 
aged to the amount of $50,000. The jury re- 
turned a verdict in favor of the plaintiffs for 
the sum of $11,080.77, and defendant brings 
error. 

The record contains substantially all the evi- 
dence in the case. The case was fully submit- 
ted by the court to the jury upon the re- 
spective claims of the parties for damages 
growing out of this contract under the special 
counts of the declaration. It is now claimed 
by defendant's counsel that the stipulated 
amount, aside from these respective claims for 
damages, being $11,104.41, is so near to the 
amount of the verdict rendered by the jury of 
$11,080.77, that it is evidence that the jury 
did not allow damages to the plaintiffs un- 
der their declaration, nor did they allow any 
damages by way of recoupment to the defend- 
ant in finding the amount of their verdict. 
One hundred and fifteen errors are assigned. 
The case was very fully tried, and a large 
number of witnesses examined, and a large 
amount of testimony taken. The charge of 
the court is very full and explicit upon the 
claims of the respective parties. Some 30 of 
the assignments of error relate to the refusal 
of the court to permit certain questions put 
either upon the direct examination of defend- 
ant's own witnesses or upon the cross-examina- 
tion of plaintiffs' witnesses to be answered. 
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and some 49 of the assignments of error relate 
to the admission of evidence offered by plain- 
tiffs under objection of defendant's counsel. 
Tbe other assignments of error relate to the 
refusal of the court to charge as requested by 
defendant's counsel and to the charge as giv- 
en. At the close of the testimony the defend- 
ant requested the court to charge the jury: 
"First. By the terms of the contract between 
Smith & Guilford and the defendant dated 
July 17, 1885, Smith & Guilford were Bound 
to deliver upon the cars of the Michigan Cen- 
tral Railroad at Ogemaw village switch all the 
merchantable white pine on sections twenty- 
one and twenty-eight, town twenty-two north, 
range one east, that defendant should deem 
proper for the Saginaw market. If, from the 
evidence, you find that Smith & Guilford or 
plaintiffs delivered, among the white pine logs 
that defendant deemed proper for the Saginaw 
market, against the protest of the defendant, 
coarse and cull logs that defendant did not 
deem proper for the Saginaw market, the de- 
fendant is entitled to recover such damages as 
he sustained by reason of such default." Er- 
ror is assigned upon the refusal of the court to 
give this request in charge to the jury specifi- 
cally. The court, in its general charge to the 
jury, fully covered this question, and, as we 
think, very fairly. Among other things in re- 
lation to this part of the case, the court stated 
to the jury: "Under this contract both par- 
ties had a duty to perform. Jlr, Plummer 
would have no right to come in here and say: 
'I deem certain logs proper for the Saginaw 
market and certain other logs not proper for 
that market, but these plaintiffs delivered logs 
that I deem not suitable for that market,' and 
claim damages unless be shows that he had 
Indicated to them in some iDroper manner what 
logs he did deem suitable for that market. 
* * * If these men, in violation of their con- 
tract and their good judgment, and the judg- 
ment which they ought to have applied to the 
distinction which he pointed out to them as 
their guide, if they disregarded it, and sent 
logs to Saginaw that they had reason to sup- 
pose Mr. Plummer did not deem proper for 
that mai'ket, then they are liable for the con- 
sequences and the damages that resulted to 
him from securing that kind of logs there. 
But if he left it to the judgment of these 
men, and these men exercised that Judgment 
fairly and honestly, he must be bound by that 
judgment. But if they frequently disregard- 
ed his directions, and did put timber upon the 
cars and send it to Saginaw that they knew 
was not suitable for that market, and knew 
that he deemed unsuitable, then they ought 
to pay damages." It is cl(.'ar oy tne contract 
that defendant was required to designate the 
logs which were to go to Saginaw. He should 
do it in such manner as it would be profitable 
for plaintiffs to work by. If he left it to plain- 
tiff,s' judgment, or to the judgment of the scal- 
er or foreman, and gave only a general de- 
scription, so that it involved judgment, and 
that judgment was fairly exercised, he could 



not complain, and we think this part of the 
chai'ge fully covered all that defendant had 
any right to ask. Defendant further requested 
the court to charge: "If you find from the 
evidence that plaintiffs' assignors did not keep 
defendant's mill at Ogemaw village constant- 
ly supplied with pine logs for sawing purposes, 
the defendant is entitled to all damages sus- 
tained by him by reason of such failure." 
This the court also refused to give. The claim 
made by the notice under his plea does not set 
forth any particular bills lost. His claim is 
that he might have obtained orders for special 
bills. He does not name a single bill which 
he thus failed to get. The claim is presented 
in no other than the most speculative way, and 
does not present a fact to be tried as to dam- 
ages. The court instructed the jury upon 
this question, and we find no en'or in those in- 
structions. The case in principle falls direct- 
ly within the ruhng of this court in AUis v. 
JIcLean, 48 Mich. 428, 12 N. W. 640. De- 
fendant further requested the court to charge 
the jury: "Keeping logs of particular lengths 
by themselves in the contract of July 17, 1885, 
means that logs of different lengths should be 
placed on skid-ways at defendant's mill, each 
length separate from every -other length. As 
an illustration, all logs twelve feet in length 
together, all logs fourteen feet in length to- 
gether, and so on throughout the various 
lengths of logs under the conti-act. If they 
were not delivered, so that logs of particular 
lengths were kept by themselves, the defend- 
ant is entitled to recover damages by reason 
of this breach of the contiact." The conten- 
tion of the defendant is tliat the random logs, 
that is logs of different lengths, though cut 
for bill stuff, should have been separated by 
their lengths at the mill, and put on different 
skid-ways at the mill, and because that was 
not done the defendant has suffered damages- 
which he is entitled to recover. The contract 
cannot be so construed, and it is apparent from 
the conduct of the defendant and bis employes 
that no such construction was thought of at 
and during the time tlie work was in progress. 
The logs cut varied in length from 12 to 36 
feet, and it would have required 13 different 
skid-ways at the mill to place separately these 
different lengths of logs. It was the duty of 
defendant to provide these skid-ways, and as 
appears by the evidence only two were pro- 
vided for long timbers, and defendant's fore- 
man directed them placed on these skid- 
ways. The language of the contraqt Itself does 
not bear any such construction. The lan- 
gu,age in the contract "keeping logs of particu- 
lar lengths by themselves" was employed to 
designate a class, and conveys the same idea 
as the words "special lengths." If the intent 
had been to keep each length of logs by itself, 
that language would have been used. It is 
an idea easy to express. The actual business 
of lumbering about which the contract was 
made does in fact make use of two general 
classes, viz., the usual or customary lengths, 
which are from 12 to 22 feet, and cut so as 
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to save timber, and lengths which are cut 
with reference to particular bills or orders. 
There can be no doubt that it was intended 
by the contract that the logs for bill stuff 
should be kept by themselves and the other 
classes of logs by themselves. This was the 
interpretation given by the court to the con- 
tract, and we think it is the true construction. 
Some contention was had upon the trial, and 
considerable evidence introduced by each par- 
ty, under a claim made by the plaintlffis that 
the defendant, in cutting the timber, did not 
do so in the usual and ordinary way, but went 
from place to place so that plaintiffs were put 
to large expense in hauling. There is no pro- 
vision in the contract as to the manner in 
which the plaintiffs should do the work ex- 
IJept that it should be done in a workman- 
like maimer, and keep the mill supplied. The 
defendant was to do the cutting in such man- 
ner as to mutually assist the plaintiifs "in do- 
ing the work and keeping the mill supplied." 
Under these terms it was no matter how fast 
logs were cut, or what kinds. The plaintiffs 
fulfilled by keeping the mill supplied with 
every kind of logs, and might elect for them- 
selves which kind to load flret and from what 
points to work to the best advantage for them- 
selves. The defendant claimed the risht to 
skip about, cut here and there,' and compel 
hauling in the same way. Tne plaintiffs de- 
nied this, and claimed that it added to the 
expense in hauling. The contract was made 
in reference to the work of logging as actually 
and customarily done, unless it could, be oth- 
erwise shown by competent evidence. The 
plaintiffs gave evidence tending to show the 
custom was to cut clean. The defendant gave 
evidence tending to show an understanding, 
before and when the contract was made, to 
cut as he did. The plaintiffs gave evidence 
in rebuttal, and the whole question was sub- 
mitted to the jury by the court in its general 
charge, and gave the defendant the benefit of 
this understanding if they so found. We think 
the matter was fully and fairly submitted to 
the jury, and the defendant has no reason to 
complain of this part of the case. The de- 
fendant requested the court to charge: "If 
j-ou find from the evidence that defendant, by 
order of Guilford, paid to Angus Bedour the 
sum of $615.32 for work done by him tor Guil- 
ford under verbal contract, between defendant 
and Guilford, the defendant ' is entitled to 
credit for such amount as payment." The 
court refused this request, but charged the 
jury, substantially: "Here is an amount 
claimed to have been paid by Mr. Plummer to 
Bedour for skidding a quantity of logs that 
Mr. Guilford was under contract to get out. 
The claim is for payment made by defendiint 
for loading these logs. It is conceded that 
Mr. Plummer did pay for the skidding and 
hauling. The only dispute is whether he was 
authorized to pay it. * * * You may have 
no sort of doubt that this payment was made 
by Mr. Plummer, who had no sort of interest 
in paying it to Mr. Bedour, because he under- 



stood his authority and the direction. Mr, 
Bedour may have received it witli that under- 
standing, and it may be supposed it is sug- 
gested tliat Mr. Plummer would not have paid 
this man Bedour unless he thought and be- 
lieved he was authorized by Guilford to do so. 
And Guilford's good faith is attested in the 
same way, to a certain extent. He testified 
that he paid Bedour, and Bedour received 
from him some four hundred and ninety-four 
dollars of this same amount. What you may 
think of Bedour for receiving from these two 
partie.i double payment for his labor is an- 
other question. * * *" The court, in an- 
other portion of its charge, stated to the jury: 
"Assuming that these witnesses are equally 
honest, and perliaps you may be satisfied they 
are, it indicates that there wiis an entire mis- 
apprehension between the parties." It ap- 
pears from the record that Plummer and Be- 
dour testified that Guilford authorized this pay- 
ment, while Guilford denied giving Plummer 
any such authority. Plummer testified that 
he paid Bedour $G15.32 for loading the logs, 
and tliat that amount included nothing but for 
logs loaded under the contract, and that the 
payment was directed by Guilford in the pres- 
ence of Bedour. Mr. Bedour testified that 
Plummer was at Ogemaw, and that lie went 
down with him to West Branch. That the 
conductor held the train at his request. He 
went to the hotel, and got Guilford to come 
down to the train, and talk the matter over 
with Plummer. That Plummer was to pay 
him. ilr. Plummer asked Guilford if he 
should pay Bedour for the work, and he said, 
"Yes." Mr. Guilford denied making any such 
statement, or ever authorizing Plummer to 
pay for loading those logs. The issue was 
thus made between the parties, and it was a 
question of fact for the determination of the 
jury. Defendant's claim is that the court 
voluntarily passed upon one of the most im- 
portant questions of fact in the case, and 
clearly informed the jury what his opinion of 
the testimony upon the payment was. That 
this statement of the court was a finding of 
fact that, conceding both parties to be equaUy 
honest, they misapprehended each other. An- 
other claim is also made that defendant's case 
was prejudiced by the remarks of the court 
upon the witness Bedour in that the court 
said, "What you may think of Bedour for 
receiving from these two parties double pay- 
ment for his labor is another question," a» 
Bedour had testified that he had done other 
work for Guilford, and tliat this $(;15..32 in- 
cluded no part of the other work. Mr. Be- 
dour testified: "This work I did for Mr. Guil- 
ford was on that deal, for sections 10 ana 11. 
I had a separate transaction with Mr. Guil- 
ford, apart from that, but this was all done 
on sections 10 and 11. The payments that I 
have received from Mr. Guilford and Mr. 
Plummer pay me in full for all the work I 
did for Guilford on sections 10 and 11. It 
does not overpay me." It is evident that 
Bedour's testimony was important upon this 
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$61j.32 item. Plummer claimed to have paid 
it under authority from Guilford, and claim- 
ed a credit for it on this account. Guilford 
denied giving any such authority to Plummer, 
and further insisted that he had paid that 
item for the Identical work to Bedour him- 
self. Bedour was called by defendant, and 
gave testimony squarely contradictory to Guil- 
ford, and claiming that, while Guilford .paid 
him the $615.32, it was for other work done 
for him, and that what he received from Guil- 
ford and Plummer only balanced his claim, 
and he was not overpaid. The remarks of the 
court "What you may think of Bedour for re- 
ceiving from these two parties double pay- 
ment for his labor" would naturally and nec- 
essarily have great weight with the jury. It 
was an expression of doubt by the court as 
to tlie honesty of Bedour for receiving double 
pay. It must have made an impression upon 
the minds of the jury, which they would carry 
into the jury-room, and where the case was so 
evenly balanced between Plummer and Guil- 
ford, who so squarely contradicted each other 
upon the question of the authority for the 
payment. Bedour's testimony was of much 
moment and might be decisive of the question. 
We think this remark prejudiced the defend- 
ant's case upon this $615.32 item. We think, 



also, the court was in error in charging the 
jury that there was an entire misappi-ehension 
between the parties upon this question of au- 
thority to Plummer to pay the $615.82. The 
testimony was direct and positive, and plainly 
irreconcilable, and it was a question of fact for 
the jury to determine which was right. If 
Plummer and Bedour were right in their ver- 
sion of it, then Plummer was entitled to the 
credit, and if Guilford was correct, the credit 
should not have been allowed. In view of the 
issue made in the case, by the pleading, the 
court allowed great latitude in the examina- 
tion of witnesses. We think this was proper, 
and we find no error in the record upon the 
reception or rejection of evidence.' The case 
was fully tried and submitted to the jury un- 
der a very full and fair charge by the court? 
We ilnd no error in the constmction given to 
the contract by the court. The only error we 
find in the case relates to this $615.32 item, 
and in the charge of the court upon that sub- 
ject w^ think there was error. The judgment 
of the court below must be reversed, with 
costs, and a new trial ordered. 

SHERWOOD, 0. J., and oHAMPLIN and 
MORSE, JJ., concurred. CAMPBELL, J., 
did not sit. 
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ALLARD V. GKJUASERT. 

(61 N. Y. 1.) 

Commission of Appeals of New York. Sept 
Term, 1874. 

Action for goods sold and delivered. De- 
fendant firm orally agreed with an agent of 
plaintiffs to buy by sample the following bill 
of liats and caps: 

Of case No. 361, 1/2 doz. child's 
Leghorn sylvans, at $11 per 
doz S 5 50 

Of case No. 312, one doz. haiVest 

hats, at 4 50 

Of case No. 371, half doz. Pana- 
ma hats at 28 50 a doz. 

Of case No. 372, half doz. Pana- 
ma hats at. 36 00 a doz. 

Of case No. 326, one doz. palm 
leaf hats at 2 50 a doz. 

Of case No. 324, one doz. palm 
leaf hats, at 3 00 a doz. 

Of case No. 329, one doz. white 
Ulenwood, at 15 00 a doz. 

Of case No. 159, one doz. black 
Alpme, at 24 00a doz. 

Of case No. 309, one doz. Leg. 
harvest, at 3 25 a doz. 

The samples were shown by the agent, and 
the prices of the different styles named, and a 
memorandum made by the agent of the num- 
ber of each kind purchased. No memorandum 
was made in writing, and signed by either 
party. When the goods were sent, by ex- 
press, as ordered, defendants refused to re- 
ceive them because the one dozen harvest 
-were in some slight particular different from 
the samples shown. Defendants moved for a 
nonsuit because (1) "that the agreement under 
which the plaintiffs seek to recover is within 
the statute of frauds, and void; (2) that the 
order for the goods constitutes one entire con- 
tract, and the plaintiffs have failed to fiilfiU, 
on their part, to deliver the harvest hats of 
the description ordered; that, by reason of 
said failure, the defendants had a light to 
refuse to receive any of the goods sent." The 
court nonsuited plaintiffs on the last ground. 

Daniel Wood, for appellants. Boweu & Pitts, 
for respondents. 

EAKL, 0. The judge at the circuit regard- 
ed this as an entire contract of sale, and not 
severable; and if he was right in this, he 
properly nonsuited the plaintiffs upon that 
ground. If it was an entire contract, within 
the meaning of the law, the plaintilJIs could re- 
cover only by showing entire performance, by 
a full delivery of all the articles purchased. 
But it is not necessary, in this case, to deter- 
mine whether this was an entire or a severa- 
ble contract, because the defendants also mov- 
ed for a nonsuit upon the ground that the 
contract of sale was void tmder the statute of 
frauds. Although the judge did not jslafce the 
nonsuit upon this ground, it may be consider- 
ed here. He nonsuited the plaintiffs, and even 
if he gave a wrong reason for it, and placed 
it upon the wrong ground, the nonsuit may be 
upheld upon any ground appearing in the 
case. Curtis v. Hubbard, 1 Hill, 336; Simar 



v. Canaday, 53 N. Y. 298; Deland v. Richard- 
son, 4 Denio, 95. 

Even if this were a severable contract so far 
as relates to the performance of the same, 
within the meaning of the statute of frauds 
it is an entire contract. The reasons for hold- 
ing it to be such are clearly set forth in Baldey 
V. Parker, 2 B. & 0. 41, and Story, Sales, 
§ 241. This, within the meaning of the stat- 
ute of frauds, is a contract for the sale of 
goods for the price of ?o0 or more, and as 
there was no note or memorandum or pay- 
ment, the question to be determined is, wheth- 
er the goods were accepted and received by 
the buyers so as to satisfy the statute. By 
the terms of the contract, the goods were to 
be delivered to the Merchants' Union Ex- 
press, to be carried to the defendants, and 
they were so delivered. It is well settled that 
when there is a valid contract of sale, a de- 
liveiy to a carrier, according to the terms of 
the contract, vests the title to the property in 
the buyer. It was decided in Rodgers v. 
Phillips, 40 N. Y. 519, that a delivery, accord- 
ing to the contract, to a general carrier, not 
designated or selected by the buyer, does not 
constitute such a delivery and acceptance as 
to answer the statute of frauds. But it has 
been held that when thp goods have been ac- 
cepted by the buyer, so as to answer that 
portion of the statute which requires accept- 
ance, a delivery to a carrier selected by the 
buyer will answer that portion of the statute 
which requires the buyer to receive. Cross v. 
O'Donnell, 44 N. Y. 661. So far as I can dis- 
cover, it has never yet been decided in any 
case that is entitled to respect as authority, 
that a mere carrier designated by the buyer 
can both accept and receive the goods so as 
to answer the statute. Benj. Sales, 124. The 
cases upon this subject are cited and com- 
mented upon, and the principles applicable to 
the question are so fully set forth in the two 
recent cases above referred to that no fur- 
ther citation of authorities or extended discus- 
sions at this time is important. It will be 
found by an examination of the authorities, 
that in most of the cases where a delivery to 
a carrier has been held to satisfy the stat- 
ute of frauds, there had been a prior ac- 
ceptance of the goods by the buyer or his 
agent. A buyer may accept and receive 
through an agent expressly or impliedly ap- 
pointed for that purpose. There is every rea- 
son for holding that a designated carrier may 
receive for the buyer, because he is expressly 
authorized to receive, and the act of receiv- 
ing is a. mere formal act requiring the exer- 
cise of no discretion. But there is no reason 
for holding that the buyer in such case intend- 
ed to clothe the carrier, of whose agents he 
may know nothing, with authority to accept 
the goods, so as to conclude him as to their 
quality, and bind him to take them as a com- 
pliance with a contract of which such agents 
can know nothing. This case furnishes as 
good an illustration as any. The goods were 
boxed; the carrier could know nothing about 
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tliem; and its agents had no right to unpack 
and liandle them. Its sole duty and author- 
ity was to receive and transport them. In 
sneh a case, it would he quite ahsurd to hold 
that the carrier had an implied authority from 
the huyer to accept the goods for him. If the 
buyer does not accept in person, he must do 
it through an authorized agent. Here it is 



not claimed that there was express authority 
conferred upon the carrier to accept, and the 
cii'cumstances are not such that such author- 
ity can he implied. 

Upon this last ground therefore the non- 
suit was proper, and the judgment must be 
affirmed, with costs. 

All concur. 
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RUHL et al. v. CORNER et al. 

(63 Md. 17».) 

Court of Appeals of Maryland. Feb. 12, 1885. 

Before ALVEY, C. J., aad YELLOTT, 

STONE, MILLER, ROBINSON, IRVING, 

and BRYAN, JJ. 

W. Irvine Cross and John K. Cowen, tor 
appellants. Joseph C. France and John Pren- 
tiss Poe, tor appellee. 

IRVING, J. The appellee being a commis- 
sion merchant in Baltimore, between the 
month of August, 1881, and the month of 
January, 1882, received consignments ot flour 
from Oliver Merion, of Minneapolis, Minne- 
sota, for sale upon commission. Upon the 
21st of January, 18W2, Merion shipped to Cor- 
ner & Co., without order, a car-load ot "Cham- 
pion" flour, being one hundred and twenty- 
five barrels, by Milwaukee and St. I'aul Rail- 
road and Baltimore and Ohio Raih-oad via 
Chicago. On the same day he wrote Comer 
& Co. advising of this shipment, and naming 
a price at which Comer, his factor, sliould sell 
the same. No bill of lading was sent to Coir- 
ner & Co.; but at the time ot the shipment a 
shipping receipt was taken from the railroad 
for the flour, and that with a draft on Corner 
& Co. for five hundred dollars was placed in 
hank for tramsmission to Baltimore, but was 
subsequently withdrawn, and was never sent. 
Subsequent to the shipment to Corner & Co., 
Merion received an order for flour from Con- 
rad Ruhl & Son of Baltimore, and decided to 
change the shipment and to send to Ruhl &. 
Son this car of flour on their order. Accord- 
ingly, on the 24th of January, 1882, the rail- 
road having been notified, its agent at Minne- 
apolis telegraphed the Chicago agent to hold 
the car of flour, as Merion wished to change 
the consignment to Ruhl & Son. On the 30th 
of January, the original receipt was surren- 
dered to the railroad agent at Minneapolis, 
and a bill of lading for the flom' was taken 
out to Ruhl & Son. The agent on the 24th 
had taken steps to have the address ot Corner 
& Co. removed from the car, and to have that 
of Ruhl & Son substituted. He telegraphed 
to Chicago directing this cliange to be made, 
but it was neglected, and the fliour came 
through to Baltimore labeled for Corner & 
Co., and was delivered to them; the Balti- 
more agents of the railroad not being advised 
of the change of destination, and Corner & 
Co. as yet, having received no information of 
Merion's change of purpose, and the actual 
consignment, by bill of lading, to Ruhl & 
Son. The proof shows, that on the 24th ot 
January, three days after the shipment 
spoken of, but before Corner knew of it, he 
wrote to Merion advising against further ship- 
ments unless Merion chose to ship a ear of 
"Clematis" flour, without draft, as the mar- 
gins on the flour still on hand were exhaust- 
ed. On the 26th of January, Corner acknowl- 
edged the receipt of the letter telling him of 
the shipment of "Champion," promising it 



should be sold for the best prices, and say- 
ing, "we note you bare not made draft on this 
car, as if in anticipation of our request of the 
24th to se'nd us a car without draft to cover 
the margins on shipments now on hand." 

Corner says in the testimony he sold the 
flour on the 9th of February, although on the 
27th of February he wrote Merion he had re- 
ceived no offers, and does not apprise him of 
a sale until the 4th of March. 

The bill of lading, though issued on the 
30th of January, was dated back to the 21st 
of January to correspond with the actual ship- 
ment. This bill of lading in favor of Ruhl & 
Son, with draft on them for $615, was i>re- 
sented by Merion to the Security Bank of 
Minnesota, and the draft was cashed by the 
bank, which sent both bill of lading and draft 
to the Bank of Commerce in Baltimore, at 
which bank Ruhl & Son paid the draft and 
received in consideration of such payment, 
viz., the bill of lading for the flour. Ascer- 
taining the flour had been received by Cor- 
ner, appellants in the latter part of February, 
or early in March, demandedpayment for tlie 
same; and the Baltimore and Ohio Railroad 
also in March demanded the flour. 

Upon this state of facts the question arises, 
who was entitled to this flour— the appellants, 
or the appelleeV It is coneected that no bill of 
lading or invoice was ever sent to or received 
by Corner; whereas it is equally well estab- 
lished and not denied, that Ruhl & Son did re- 
ceive a uiU ot lading, and did pay a draft on 
them for $615 on it. 

The appellants insist, that although tlie 
flour was originally shipped to Corner & Co., 
it was so shipped without their order, and 
that afterwards, and while it was in the pow- 
er of the shipper to do so, the consignment 
was changed, and the flour was sold to Kuhl 
& Sons, to whom a bill of lading and draft 
were sent, and who paid therefor. They claim 
that title never passed from Merion to Cor- 
ner & Co., but that it did pass to Ruhl & 
Son. The appellants further and strongly re- 
lied on the act of 1876, c. 262, in respect to 
bills of lading, and the effect of the posses- 
sion of such bills of lading upon title. But 
the decision of this case does not involve any 
consideration by the court of the effect of the 
act of 1876 or what construction shall be giv- 
en it; for there are well settled principles es- 
tablished and acted upon in very many cases, 
which will control the decision of this case ir- 
respective of any act of assembly. 

It is the well-settled law, that the delivery 
of goods to a common carrier tor one who has 
purchased and who has ordered tbem, is a de- 
livery to the purchaser, though it does not 
amount to an acceptance of tbem. 1 Benja- 
min on Sales, pp. 182 and 195. But it is 
equally well settled, that where goods have 
been shipped to one who has not ordered 
them, title does not ijass to the consignee by 
delivery to the carrier, and the right to change 
the consignment and destination during the 
transportation remains in the shipper; and 
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this is so far tlae manifest reason that there 
is a want of the essential element of mutual 
assent to constitute a contract of sale. So 
that in all cases where goods are shippeJ upon 
the account of, and at the risk of, the shipper, 
this right remains in him. The Francis (Boy- 
er, Master,) 8 Cranch, 418; Mitchel v. Ede, 11 
Adol. & E. 888; Scothorn v. Railway Co., 8 
Exch. 340; 3 Pet. Cond. Rep. U. S. 245, and 
notes; Elliot v. Bradley, 23 Vt. 217; Hodges 
T. Kimball, 49 Iowa, 577; Hutch. Carr. §§ 
134, 337; Blanchard v. Page, 8 Gray, 285; 
and Walter v. Ross, 2 Wash. C. C. 286, Fed. 
Cas. No. 17,122. In this last case of Walter 
V. Ross, the subject was fully considered, and 
Judge Washington says, "the factor has no in- 
terest or property in the goods beyond his 
commissions, and, of course, cannot contro- 
vert the right of his principal. If, Indeed, he 
be a creditor of the shipper, he has a contin- 
gent interest in virtue of his right of lien 
which the possession would give; but for the 
perfection of his right he must acquire and re- 
tain an actual possession of this property- 
constructive possession will not do." 

The same principles are declared in Gros- 
venor v. Phillips, 2 Hill, 147, and in Bank v. 
Jones, 4 N. Y. 500. In Bonner v. Marsh, 10 
Smedes & M. 370; Chafle v. Railroad Co., 59 
Miss. 183; Woodruff v. Railroad Co., 2 Head, 
87. and several other Tennessee cases, the law 
is laid down more stringently, as against the 
factor, than the weight of authority justifies. 
There can he no doubt, upon the weight of 
authority, that if the factor have claims for 
advances against his principal, and it be ex- 
pressly agreed, that goods shall be shipped to 
the factor to pay those advances, then, in 
such cases, the law makes the delivery to the 
carrier a delivery to the consignee, though a 
factor; and the appellee's counsel endeavor 
to bring the appellee within the operation of 
this rule as laid down in Bailey v. Rail- 
road, 40 N. Y. 70, and Straus v. Wessel, 30 
Ohio St. 211. But those cases are not analo- 
gous to the present one. In Bailey's Case it 
^ was decided that title had passed. The court 
said that the plaintiffs in that case "occupied 
the legal position of vendees after having 
paid the purchase money and received deliv- 
ery of the goods." It is true, the court says, 
in addition, that it is not necessary to hold in 
that case that the plaintiffs occupied the posi- 
tion of vendees strictly; but still the decision 
is wholly based on the ground that "the ac- 
tual agreement and transaction proved by two 
members of the tirm, and uncontradicted, pre- 
vailed." It was because of the agreement ex- 
pressly proved that title was held to have 
passed to the consignee on delivery to the 
carrier, aud in that way the shipper's right to 
change consigninent and destination was lost. 
The court say in that case, the goods were 
not sold outright to the consignee at specified 
price, but they were by agreement sent to him 
for sale, and that the proceeds should be ap- 
plied to the payment of the debt; creating 
th re' y the quisi r lation of tiustee, t') whom, 



for the purposes of the trust, the title passed. 
In Straus v. Wessel, 30 Ohio St. 211, the ad- 
vances had been made on the particular lot of 
pork to be shipped, which, by express con- 
tract, was shipped to pay the Indebtedness; 
and It was held, that under these circumstan- 
ces, the delivery to the carrier was a delivery 
to the consignee, who, the court say, in such 
case, is in the position of purchaser, having 
paid for the goods. 

If the present case by the proof, measured 
up in its facts to these last considered cases 
we should think the delivery complete so as 
to pass title unless the act of 1876 interposes 
an insuperable barrier to such a yiew, which 
the necessities of this case do not require us 
to consider. According to the facts of the 
case, which are undisputed, we think it very 
clear that there was no intention in the orig- 
inal shipment to pass the title out of the ship- 
per, which. Judge Church says, in Bailey's 
Case, already considered, is the true test to 
be applied. There was certainly no contract 
that the flour should be shipped to pay thu 
margins or advances on account of the goods 
still in Corner's hands and unsold. The flour 
was shipped without order from Corner & 
Co. The letter advising Corner of the ship- 
ment and naming the price at which he was 
to sell, bears evidence of its being an unsug- 
gested shipment, and that Corner had been 
writing despondingly of flour prospects. Not 
a word was said in the letter about designing 
that shipment to pay former advances; and 
we are warranted in supposing he did not 
know that the margins on the flour still in his 
factor's hands were exhausted; for it does • 
not appear that Corner & Co. ever informed 
him, until he did so by the letter of the 24th 
of January, at which time the flour was on 
its way to Baltimore, and could not be re- 
ceived until some days afterwai'ds. In fact, 
the proof shows that Merlon thought a con- 
siderable balance was due him from Corner 
& Co. on the previous shipments. As al- 
ready stated, when the flour was shipped to 
Corner & Co., a draft for $500 was drawn aud 
put in bank for transmission to Baltimore 
for presentation to Corner & Co., but it also 
appears it was subsequently withdrawn and 
was never sent, because ISIerion had received 
an order from C. Ruhl & Son for flour, and de- 
termined to change the consignment, and send 
this flour to Ruhl it Son instead of to Corner 
& Co. The Chicago railroad agent was tele- 
graphed by the Minneapolis agent to hold the 
flour for this change to be made before Cor- 
ner & Co. sent their letter of the 24th of Jan- 
uary, suggesting there was an exhaustion of 
margins, and if any flour should be shipped, 
that it be shipped without draft. It is clear, 
therefore, there was no mutual assent be- 
tween Merion and Corner & Co. to the flour 
being sent by Jlerion to Corner & Co. to pay 
for previous advances on former orders. 
^^'ithout such assent, of course there was no 
contract. Unfortunately, the carding of tlie 
car, by the neglect of the railroad or of 
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Merion, was not changed, and the flour came 
through to Baltimore, and was delivered to 
Corner & Co., and this complication has pro- 
duced all the trouble. If the flour was Mer- 
lon's when Corner received it, of course Cor- 
ner's liens for previous advances would at 
once attach, and Merlon would have to pay 
them to release the flour; but if, on the other 
hand, Merion had, while the flour was In 
transitu and at his risk, parted with the title, 
and the flour was no longer his, the liens of 
Comer & Co. would not and could not attach. 
We have seen that when the flour was ship- 
ped it was sent to Corner without order, and 
the carrier was Merlon's agent and not Cor- 
ner's; and that nothing afterwards occurred 
to change the relation of the carrier and 
make it the agent of Corner & Co. is clear; 
for the sale to Ruhl & Son was made before 
Comer & Co. had ever made their proposition 
of the 24th of .January. Suppose, instead of 
the flour being received by Corner & Co., it 
had been received by Ruhl & Son, could Cor- 
ner & Co. have maintained replevin or trover 
for the flour? It certainly could not be con- 
tended, upon the proof that they could. If 
not, then Corner & Co. had no title, and Ruhl 
& Son had acquired title and the right to sue 
Comer & Co. If Corner & Co. have been 
misled to their injury, they must look else- 
where for redress. What the law or equity 
would do, if the controversy was between 
Merion and Corner & Co., must not be con- 
sidered to divert the mind from the rights of 
Ruhl & Son. 

The court below erred in granting the de- 
fendant's prayer. It is entirely at variance 
with the law of the case, as we have declared 
it. The first prayer of the plaintift' was cor- 
rect in principle, but it omitted some of the 
facts necessary for the jury to find. It ought 
to have submitted to the jury to find the fact, 
that the original shipment to the defendant 
was without his order, and was sent without 
bill of lading and actual draft on Comer & 
Co., and that before Corner & Co. received 
the flour from the carrier, the sale was made 
to Ruhl & Son. When these elements are in- 



corporated in the prayer, it will be right. 
The second prayer was correctly refused, for 
it submits a question which, under our view, 
the jury had nothing to do with, inasmuch as 
the factor's authority was revoked by the 
sale to Ruhl & Son. It was unnecessary. 
The third prayer was correctly refused, for it 
claims as the measure of damages that which 
belongs to the action of trover, and not to the 
form of action adopted by the plaintifts. In 
the action of assumpsit, in the absence of 
proof of actual sale of the goods to the de- 
fendant the plaintiff can only recover for the 
money had and received from the sale of the 
flour to the use of the plaintiff. The prayer 
was therefore inconsistent with the form of 
action. 

The question raised by the first bill of ex- 
ception-needs no discussion. The proof ten- 
dered was wholly immaterial, and without 
bearing upon the issue. The previous admis- 
sion of irrelevant testimony, without objec- 
tion, did not render its rebuttal competent. 
There was, therefore, no error in its rejection. 

The objection which has been raised by the 
appellee's counsel, that the first and second 
bills of exception are not sufficiently connected, 
by apt language, to entitle the court to look at 
the evidence in the first bill of exception, for 
the purpose of determining upon the correct- 
ness of the court's rulings upon the instruc- 
tions, cannot be maintained. All the evidencei 
was in, and the prayers were not intended to 
be mere abstractions. They were offered 
with reference to the proof, as their form 
shows. The most appropriate language is not 
used fbr connecting the two bills of excep- 
tion, but we regard it as entirely sutticient. 
The case is similar to and covered by Balti- 
more and Ohio Railroad Company vs. State, 
use of Fryer, 30 Md. 47. The language used 
is, "all the testimony being in, the plaintiffs 
offered the following prayers." Reference to 
the testimony recited Is manifestly made. It 
is equivalent to saying "there being no other 
testimony," or "this being all the testimony." 
The intention is too plain to be disregarded. 

Judgment reversed, and new trial awarded. 
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LANE v. CHABWICK. 

(15 N. E. 121, 146 Mass. 68.) 

Supreme Judicial Court of Massachusetts. 
Dukes. Jan. 9, 1888. 

Exceptions from superior court, Dutes 
•county; Hammoncl, Judge. 

Action of replevin by plaintiff, Lane, 
against defendant Chadwick, a common car- 
rier of goods. Trial in the superior court, 
without a jury, where the court found for the 
defendant, and the plaintiff alleged excep- 
tions. The facts are stated in the opinion. 

P. H. Hutchinson and C. G. M. Dunham, 
for plaintiff. H. M. Knowlton, for defend- 
ant. 

MORTON, C. J. To maintain replevin, the 
plaintiff must show that, at the time she 
sued out her writ, she was entitled to the 



immediate and exclusive possession olf the 
goods replevied. Collins v. Evans, 15 Pick. 
63; Wade v. Mason, 12 Gray, 335. The 
goods in suit were delivered to the defend- 
ant, who is a common carrier, by the con- 
signor in Boston, to be transported to the 
plaintiff. They were in two boxes, securely 
nailed up, and were accompanied by an item- 
ized bill. The defendant was Instructed to 
deliver the goods to the plaintiff upon the 
payment of the bill by her in cash. The de- 
livery to the carrier was not a delivery to 
the plaintiff. He was not her agent, but the 
agent of the consignor. Bank v. Bangs, 102 
Mass. 291. Until he delivered the goods to 
her no title or right of possession would pass 
to her, and it is immaterial whether he right- 
fully or wrongfully refused to make the de- 
livery. At the time she replevied the goods, 
she had no title or right of possession. Ex- 
ceptions overruled. 
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HIGGINS V. MURRAY. 
(73 N. Y. 252.) 
Court of Appeals of New York. 1878. 
Action for work and materials. Defendant 
employed plaintifiC to manufacture some cir- 
cus tents, within a specified time, from ma- 
terial furnished by plaintiff. No place of 
delivery or price was specified. Defendant 
afterwards requested plaintiff, by letter, to 
«hip the tents to him at Lewiston. He ship- 
ped them by steamboat, via Portland, C. O.D., 
and they were destroyed by fire on the way. 

CHURCH, C. J. The action is not strictly 
for the sale of the article manufactured, but 
for work, labor, and materials, performed 
and used in its manufacture (Mixer v. How- 
arth, 21 Pick. 205); and hence is not within 
the statute of frauds. It is undisputed that 
the plaintiff performed his contract, and if 
the defendant had refused to take the tents, 
an action upon the agreement would have 
been sustained. Crookshank v. Burrell, 18 
Johns. 58. There is some confusion in the 
authorities as to when the title passes to the 
purchaser in such cases. In Aadrews v. 
Durant, 11 N. Y." 35, Denio, J., lays down the 
rule, that in such a case "the title does not 
pass until the article is finished and deliver 
«d, or at least ready for delivery, and ap- 
proved by such party;" and there are oth- 
er authorities to the same effect. Grippeu 
T. Railroad Co., 40 N. Y. 36; Comfort v. 
Kiersted, 26 Barb. 473. 

It is urged in this case that the title did 
not pass, for two reasons: First. Because 
there was no acceptance; and, second. Be- 
cause the plaintiff shipped the property C. 
O. D., thereby refusing to deliver until the 
value was paid. This last ground was sus- 
tained in Baker v. Bourcicault, 1 Daly, 24, 
where certain cards were ordered to be sent 
to New Orleans, and were sent C. O. D., 
and lost at sea. 

The important question to determine is 
when the liability of the defendant attach- 
ed. If the article had burned during the 
progress of construction, it is clear that no 
action would lie, for the reason that the 
contract was an entirety, and until perform- 
ed, no liability would exist. And this rule 
I apprehend would apply when the contract 
is to make and deliver at a particular place, 
and loss ensues before delivery at the place, 
and for the same reason. But when the con- 
tract is fully performed, both as it respects 
the character of the article, and the delivery 
at the place agreed upon or implied, and 
the defendant is notified, or if a specified 
time is fixed, and the contract is performed 
within that time, upon general principles I 
am unable to perceive wliy the party mak- 
ing such a contract is not liable. One per- 
son agrees to manufacture a wagon for an- 
other in thirty days for $100, and the other 
agi-ees to pay for it. The mechanic performs 
his contract. Is he not entitled to enforce 
the obligation against the other party, and if 
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after such performance the wagon is destroy- 
ed without the fault of the mechanic, is the 
undiscliarged liability canceled? It does not 
depend upon where the technical title is, 
as in the sale of goods. It was upon this 
principle substantially that Adlard v. Booth, 
7 Car. & P. 108, was decided. The ques- 
tion was submitted to the jury whether the 
work of printing books was, completed be- 
fore the fire. Suppose in this case that the 
defendant had refused to accept a delivery 
of the tent, his liability would have been the 
same, although the title was not in him. 
The plaintifiC had a lien upon the article'for 
the value of his labor and materials, which 
was good as long as he retained possession. 
This was in the nature of a pledge or mort- 
gage. Retaining the lien was not incon- 
sistent with his right to enforce the liability 
for which this action was brought. That 
liability was complete when the request to 
ship was made by the defendant, and was 
not affected by complying With the request, 
nor by retaining the lien the same as when 
the request was made. As the article was 
shipped at tlie request of and for the benefit 
of the defendant (assuming that it Was done 
in accordance with the directions), it follows 
that it was at his risk, and could not impair 
the right of the plaintift to recover for the 
amount due him upon the performance of 
Ms contract. 

If the plaintiff had agreed to deliver the 
tent in iJewiston as a part of the contract 
for its manufacture, he could not have re- 
covered anything; but this was not a part 
of the contract. Suppose the tent had reach- 
ed Lewiston in good order and the defendant 
had refused to accept or receive it, his lia- 
bility would be clear and complete. As be- 
fore stated, the point as to who had the title 
is not decisive. It may be admitted that the 
plaintiff retained the title as security for the 
debt, and yet the defendant was liable for 
the debt in a proper personal action. This 
is a case of misfortune where one of the par- 
ties without fault must incur loss, and it 
seems to me very clear that tjie legal right is 
with the plaintiff. A point is made that the 
property was not properly shipped. It was 
directed to the defendant at Lewiston, and 
was forwarded to Portland on a steamer 
running to that place. It does not appear 
but that was the usual mode of shipment to 
Lewiston, and the deviation would impose 
the obligation upon the consignee at the lat- 
ter place to forward the property by a con- 
necting carrier. We cannot presume that 
there was no connecting route, and if we 
could, it is difiicult to see what else the plain- 
tiff could have done. At all events it does 
not appear that the loss was occasioned by 
the defendant's negligence or fault in not 
properly shipping the goods. 

The judgment must be affirmed. 

All concur except ALLEN and MILLER, 
JJ., absent. 

Judgment affirmed. 
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PLEMIXG V. C0MM0XWBALTH.1 

(18 Atl. 622, 130 Pa. St. 138.) 

Supreme Court of Pennsylvania. Nov. 4, 1889. 

Error to court of quarter sessions, Mercer 
county. 

The plaintiff in error, Joseph Fleniing, be- 
iiig a wliolesafe liquor dealer, licensed and 
carrying on business in Allegheny county, 
gold and sent from his place of business, C. 
0. D., to Mercer county, where he had no li- 
cense, liquors ordered by persons in the latter 
county. For this he was, at the court of 
quarter sessions of Mercer county, indicted, 
tried, convicted, and sentenced for selling 
liquor tlierein without a license. He now 
brings error. 

George ISInras, Jr., and William S. Pier, 
for plaintiff in error. Q. W. McBride,J. A. 
Stranahan, and S. H. Miller, for the Com- 
monweiillh. 

GKEEN, J. In the case of Garbracht v. 
Com., 96 Pa. St. 449, which was an indict- 
ment for selling liquor without license, we 
hold that "the place of sale is the point at 
which goods ordered or purchased are set 
apart and delivered to the purcliaser, or to a 
common carrier, who, for the purposes of de- 
livery , represents him. " In that case the or- 
der for the liquor was solicited and obtained 
by the defendant in the county of Mercer, but 
was sent to his principal, who was a liquor 
dealer in the county of Erie. Thn order was 
executed by the principal, who, in the county 
of Erie, at his place of business, separated or 
set apart from his general stock the liquor 
ordered, and delivered it to a common carrier 
to be forwarded ti its destination in Mercer 
county. We deci .ed that this was no viola- 
tion of the law >hibiting sales without li- 
cense, although neither the defendant, who 
was a traveling agent, nor his principal held 
any license for the sale of liquor in Mercer 
county. This decision was not changed in 
tlie least upon a subsequent trial of the same 
defendant on a different state of facts, as re- 
ported in 1 Penny. 471. In tlie case now un- 
der consideration the liquor was sold upon 
oiders sent by mail by the purchasers, living 
in Mercer county, to the defendant, who is a 
whq)(;snle liquor dealer in Allegiienv county. 
The goods were set apart at the defendant's 
place of business in Allegheny county, and 
were there delivered to a common carrier, 
ccmsigned to the purchaser at his address in 
Mercer county, and by the carrier transported 
to Mercer county, and there delivered to the 
purchaser, who paid the expense of trans- 
portation. Upon these facts alone, the de- 
cision of this court in the Case of Garbracht, 
supra, is directly and distinctly applicable, 
and requires us to reverse the judgment of 
the court below, unle.ss there are other facts 
in the case which distinguish it from that of 
Garbracht. 

It is claimed, and it was so held by the 

1 Dissenting opinion of Williams, J., omitted. 



court below, that, because the goods were 
marked "G. O. B.," the sale was not compli'te 
until the delivery was made; and as that took 
place in Mercer county, vyhere the defendant's 
license was inoperative, he was without li-. 
cense as to such sales, and became subject to 
the penalty of the criminal law. The argu- 
ment by which this conclusion was reached 
was simply that the payment of the price was 
a condition precedent to the delivery, and 
hence there was no delivery until payment, 
and no title pasised until delivery. The legal 
and criminal inference was, the sale wiis made 
in Mercer, and not in Allegheny. This rea- 
soning ignores certain facts which require 
consideration. The orders were sent by the 
purchasers, in Mercer, by mail to the seller, 
in Allegheny, and in the orders the purchas- 
ers requested the defendant to send the goois 
C. O. I). The well-known meaning of such 
an order is that the price of tlie goods is to be 
collected by the ciirrier at the time of the de- 
livery. The purchaser, for his own conven- 
ience, requests the seller to send him the 
goods, with authority in the carrier to receive 
the money for them. This method of pay- 
ment is the choice of the purchaser, under, 
such an order; and it is beyond question that, 
so far as the purchaser is concerned, the car- 
rier is his agent'for the receipt and transmis- 
sion of the money. If the seller accedes to 
such a request by the purchaser, he certainly 
authorizes the purchaser to pay the money to 
the carrier, and the purchaser is relieved of 
all liabilities to the seller for the price of the 
goods if he pays tlie price to the carrier. The 
liability for the price is transferred from the 
seller to the carrier; and whether the carrier 
receives the price ornot,at the time of deliv- 
ery, he is liable to the seller for the price if he 
does deliver. Substantially, therefore, if the 
delivery is made by the carrier, and lie clioi'ses 
to give credit to the purchaser for the pay- 
ment of the price, the transaction is complete, 
so far as the seller is concerned, and the pur- 
chaser may hold the goods. Of course, if the 
seller were himself delivering the goods in 
parcels upon condition that on delivery of the 
last parcel the price of the whole should be 
paid, it would be a fraud on the seller if the 
purchaser, after getting all the parcels, should 
refuse to perform the condition upon which 
he obtiiined them, and in such circumstances 
the seller would be entitled to receive the 
goods. This was the case in Henderson v. 
Lauck, 21 Pa. St. 359. The court below, in 
that case, expressly charged that if the seller 
relied on the promise of the purchaser to pay, 
and delivered the goods absolutely, the right 
to the property was changed, although the 
coiiditions were never performed; but if he 
relied, not on the promise, but on actual pay- 
ment at the delivery of the last load, he might 
reclaim the goods if the money was not paid. 
The case at bar is entirely different. So far 
as the seller is concerned, he is satisfied to 
take the responsibility of tlie carrier for the 
price,, in place of that of the seller. He au- 
thorizes the purchaser absolutely to pay the 
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price to tlie currier; and, if lie does so, un- 
doubtedly tlie purchHser is relieved of all re- 
sponsibility for the price, whether tlie carrier 
ever pays it to the seller or not. But the car- 
rier is also autliorized to deliver the goods. 
If he does so, and reueives the price, he is of 
course liable for it to the seller. But he is 
equally liable for the price if he chooses to de- 
liver tlie goods without receiving tlie price. 
It cannot be questioned tlmt the purchaser 
would be liable also; but, as he had received 
the goods from one who was authorized to de- 
liver them, his right to hold them over as 
agsiinst the seller is undoubted. In other 
words, the direction embodied in the letters 
"C. O. D.," placed upon a package committed 
to a carrier, is an order to the carrier to col- 
lect the money for the package at the time of 
its delivery. It is a part of the undertaking 
of the carrier with the consignor, a violation 
of which imposes upon the carrier the obliga- 
tion to pay the price of the article delivered* 
to tlie consignor. We have been referred to 
no autliority, and have been unable to discov- 
er any, for the proposition that in such a case, 
after actual, absolute delivery to the purchas- 
er by the carrier witliout payment of the 
price, the seller could reclaim the goods from 
the purchaser as upon violation of a condition 
precedent. 

If, now, we pause to consider the actual 
contract relation between the seller and pur- 
chaser, where the purcliaser orders the goods 
to be sent to him C. O. D., the matter be- 
comes still more clear. Upon such an order, 
if it is accepted by the seller, it becomes the 
duty of the seller to deliver the goods to the 
carrier, with instruction to the carrier to col- 
lect the price at the time of delivery to the 
purchaser. In such a case it is the duty of 
the purchaser to receive the goods from the 
carrier, and, at the time of receiving them, 
to pay the price to the carrier. Tliis is tlie 
whole of the contract, so far as the seller and 
the purchaser are concerned. It is at once 
apparent that when the seller has delivered 
the goods to the carrier, with the instruc- 
tion to collect the price on delivery to the 
purchaser, he lias performed his whole duty 
underthe contract; lie has nothing more to do. 
If the purchaser fail to perform liis part of 
the contract, the seller's riglit of action is 
complete; and he may recover the price of the 
goods from the purchaser, where the pur- 
chaser takes, or refuses to take, the goods 
from the carrier. Hence it follows that the 
passage of the title to the purchaser is not 
essential to the legal completeness of the con- 
tract of sale. It is, in fact, no more than the 
ordinary case of a contract of sale, wher.ein 
the seller tenders delivery at the time and 
place of delivery agreed upon, but the pur- 
chaser refuses porforraance. In such case it 
is perfectly familiar law that the purchaser 
is legally liable to pay the price of the goods, 
although, in point of fact, he has never had 
them. The order to pay on delivery is 
merely a superadded term of the contract; 
hut it is a term to be performed by the pur- 



chaser, and has no other effect upon the con-- 
tract than any other term affecting the- 
factum of delivery. It must be performed^ 
by the purchaser, just as the obligation to re- 
ceive tlie goods at a particular time or a par^ 
ticular place. Its non-performance is a breach 
by the purchaser, and not by the seller, and 
therefore cannot affect the right of the seller to 
regard the contract of sale as complete, and 
completely perlornied on his part, without 
any regard to the question whether the title to 
tlie goods has passed to the purchaser as upon 
an aitual reception of the goods by him. If 
this be so, the case of the couimonwealtli falls 
to the ground, even upon the most critical 
consideration of tlie contract between the par- 
ties, regarded as a contract for civil purjioses;- 
only. The duties which lie intermediate be- 
tween those of the seller and those' of the- 
purchaser are those only which pertain to, 
and are to be performed by, the carrier. 
These, as we have before seen, are the ordi- 
nary duties of carriage and delivery, with 
the additional duty of receiving the price 
from the purcliaser, and transmitting it to 
the seller. The only decided case to which 
we have been referred which presents the ef- 
fect of an order C. O. D. to a carrier is Hig- 
gins V. Murray, 73 N. Y. 252. There the- 
defendant employed the plaintiff to manu- 
facture for him a set of circus tents. When 
they were tinislied, the plaintiff shipped them 
to the defendant 0. O. D., and they were de- 
stroyed by fire on the route, it was held that 
the defendant, who was the purchaser, should 
bear the loss; that the plaintiff had a lien on 
the tents for the value of his labor and ma- 
terials, and his retaining his lien by shipping- 
them C. O. D. was not inconsistent with, and 
did not affect, his right to enforce the de- 
fendant's liability. In the course of the- 
opinion. Chief Justice Church said: "Sup- 
pose, in this case, that the defendant had re- 
lll^^ed to: accept a ilelivery of the tent, his lia- 
bility would have been the same, although 
the title was not in him. The plaintiff had 
a lien ujion the article for the value of hi» 
labor and materials, which was good as long^ 
as he retained possession. * * * Retain- 
ing the lien was not inconsistent with hi* 
right to enforce the liability for which this; 
action was brought. That liability was com- 
pi te when the request to ship was made by 
the defendant, and was not affected by com- 
plying with the request, nor by retaining the 
lien the same as when the request was made- 
As the article was shipped at the request of, 
and for the benefit of, the defendant, (assum- 
ing that it was done in accordance with the- 
directions,) it follows that it was at his risk, 
and could not impair tlie right of the plain- 
tiff to recover for the amount due him upon- 
the performance of his contract. * * * 
As before stated, the point as to who had the- 
title is not decisive. It may be admitted, 
that the plaintiff retained the title as secu- 
rity for the debt, and yet the defendant was; 
liable for the debt in a proper personal ac- 
tion." It seems to us this reasoning is per- 
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fectly soiinil. Pr.'ictically, >it was ruled tliat 
tlie (effect of Ihe order C. O. B. was simply 
the retention of the seller's 'lien, and that 
such retention of lien is not inconsistent 
with a right of lecovery for the pj'iceof the 
article, tlioiig;h, in point of fact, it is not de- 
livered to tlie purchaser. In other wortte, 
the literal state of the titk is not decisive of 
the question of liability of the purchaser, and 
he mny be coinpeilled to pay for the anticle, 
though he never received it into his actual 
possession. The chief justice propounds the 
very question suggested, heretofore, of a re- 
fusul by the purchaser to accept the articte, 
and holds that liis liability would be tlie 
same, though the title was not in him . 

In Hutchinson on Carriers, at section 389, 
the writer thus states the position aJid duty 
of the carrier: "The carrier who accepts tlie 
goods with such instructions [C. O. D.] un- 
deKte*U.es that they shall not be delivered un- 
less the condition of payment be complied 
with, and becomes tlie agent of ttie shipper 
of the goods to receive such payment. He 
therefore undertakes, in addition to his duties 
as carrier, to collect for the consigii'or the 
price of his goods." And again, in section 
390: "When the goods are so received, tiio 
carrier is lield to a strict compliance with 
such instructions; and, if the goods are de- 
livered without an exaction from the con- 
signee of the amount which the carrier is in- 
structed to collect, he beoi»niiies liable to'ihe 
consignor for it. " This is certai nlv a coirect 
state.ui€nt of the positian and liability of the 
carrier. He becomes subject to an adilfd 
duty, — that of collection; and, if lie fails to 
perform it, he is liable to the seller for the 
price of the goods. We have seiwched in 
vain for any text-writer's statement, or any 
decision, to the effect that in such ease no 
title passes to the purchaser. We f^-el well 
assured none such can be fownd. lint, if 
this be so, the whole theory tliat the title 
does not pass if the money is not paid falls, 
and the true legal status of the parties re- 
sults that the seller has a remedy for the 
price of the goods against the carrier. In 
other words, an order from a seller to a car- 
rier to collect on delivery, accepted by the 
carrier, creates a contract between the seller 
and the carrier, for a breach of which by the 
carrier the seller may recover the price from 
him. So far as the seller and purchaser are 
concerned, the latter is liable, whether he 
takes the goods from the carrier or not, and 
the order itself is a mere provision for the 
retention of the seller's lien. While, if the 
goods are not delivered to tlie purchaser by 
the carrier, the title does not pass, that cir- 
cumstance does not affect the character of the 
transaction as a sale; and the right of the 
seller to recover the price from the purchaser, 
if he refuse to take them, is as complete as 
if he had taken them, and not paid for them. 

Thus far we Iiave regarded the transactions 
between the parties in its aspect as a civil 
contract only; but, when viewed in its as- 
pect as the source of a criminal prosecution, 



the transaction becotnes much more clear of 
doubt. It is manifest thalt, whon the pur- 
chaser ordered the goods to be sent to him 
C. O. D., lie constituted the carrier his agent, 
both to receive the goods f rnin the seller, and 
to transmit the price to the seller. When, 
thnpetore, the goods wi-re delivered to Die 
carrier at Pittsburgh for the pur.pose©f trans- 
portation, the duty of the seller was per- 
formed, as we have already seen, so far as 
he and the purchaser were concerned, and as. 
between them the transaction was complete. 
The duty of transportation devolved upon 
the carrier, and for it he was, in one sense, 
the agent of tine seller, as well as of the pur- 
chaser; but, as it was to be at the exjjense 
of the purchaser, tlie delivery to the carrier 
was a delivery to the purdliaser; and this 
was ruled in "Garbracht's Cas«. The injunc- 
tion to tJie carrier to collect the money on de- 
livery imposed an additiomvl duty on the car- 
rier, whidi the carrier was, of course, bound 
to discharge. This furraTigement was a mat- 
ter of com venience, both to the purchaser and 
tJlie seflter, relative to the payment and trans- 
miiission of tJhe price; but tliat is all. To^con- 
vert this entirely innocent and pmidy civil 
conversation, respecting tlie mode of collect- 
ing tbm -priee of the goods, into a crime, is, 
in our judgment, a grave perversion of the 
criniimal lavv, to which we cann©t a.'isejit. As 
a mutter of course, there is an utter absence 
of any criminal int-ent in the case. The de- 
fendant had a license. The sale was made 
at his place of bu^ne.'«. aJid both the sale 
and delivery were compJeteia within the ter- 
ritory covered by the licentje. If, now, a 
criminal character is to be given to the trans- 
action, it must be done by mesans of a tech- 
nical iufcrenoe that the title did not pass un- 
til the mcuiey was paid; a«id thus tUat the 
place of sale, which in point of fact was in 
Allegheny county, was changed to M'lc r 
county, whej-e no sale was matle. Even 
granting that, in order to conserve the ven- 
dor's lien, such a technical inference would 
be justKied for the purposes of a civil con- 
tract, it by no means follows that the plain 
facts of the case must be clothed with a crim- 
inal consequence on that account. So far as 
the criminal law is^ concerned, it is only an 
actual sale without license that is prohibit- 
ed. But there was no such sale, because all 
the essential facts which constitute the sale 
transpired in Allegheny county, where the 
defendant's license was operative. The car- 
rier, being the agent of the purchaser to re- 
ceive the goods, does receive them from the 
seller in Allegheny county, and the delivery 
to him for the purpose of transportation was 
adelivery to the purchaser. This is the le- 
gal, and certainlv the common, understand- 
ing of a sale. The sliitute, being criminal, 
must be strictly construed; and only those 
acts which are plainly within its meaning, 
according to the common understanding of 
men, can be regjii-ded a" prohibited criminal 
acts. We c .niiot consider, therefore, that a 
mere undertaking on the part of the earner 
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to collect the price of the goods at the time 
of his delivery to the purchaser, though the 
paymfint of the price be a condition of the 
delivery, can suffice to convert the seller's 
delivery to the carrier for transportation and 
collection into a crime. We therefore hold 
that th& sal'es made by the defendant upon 
orders, 0. O. D., received from the piircliasers 
were not in violation of thfe criminal statute 



against sales without license, and the con- 
viction and sentence in the court below must 
be set aside. The judgment of the court of 
quarter sessions is reversed, and the defend- 
ant is discharged from his recognizance up- 
on this indic-tmeiit. 

WILLIAMS, J., dissents. 
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AULTMAX. MILLER & GO. v. CLIFFORD. 

(5G N. W. 593, .55 Minn. 159.) 
Supreme Court of Minnesota. Oct. 27, 1893. 

Appeal from district court. Traverse coun- 
ty; Brown, Judge. 

Action on a contract by Aultman, Miller & 
•Co. against Michael Clifford. Defendant had 
judgment, and from an order granting a new 
trial he appeals. Reversed. 

A. S. Crossfield, for appellant. E. T. 
:Young, for respondent. 

■BUCK, J. The plaintiff brought suit agninst 
the defendant in the d strict court for the sum 
of $110, upon the following described instru- 
ment, viz.: "July 13th, 1891. 'I have this 
day ordered of Aultman, Miller & Co. one 
seven-foot Buckeye binder, for which I agree 
to pay one hundred and forty dollars,— note 
for one hundred and ten dollars, and his old 
McCormick binder; three fall payments, at 
•eight per cent The binder to be delivered 
•on or before July 25th, 1891.' " Before the 
"last-named date the parties substituted a siX' 
foot binder, with bundle carrier, in the place 
•of the seven-foot binder mentioned in the 
■ original order, but upon the same terms. 
The defendant refused to execute the notes, 
•for the reason that the binder was not such 
as plaintiff represented and warranted it to 
be. In the month of December following, 
this action was commenced for the full 
amount of the three notes mentioned in the 
•order. The defendant answered, and alleged 
that at the time of ordering said machine, 
and as part of the terms of the contract of 
said purchase, this plaintiff orally represent- 
ed that he would furnish a binder, to be of 
,good material, well made, light draft, and 
as good as any other machine manufactured 
for the pui-pose of cutting and binding grain, 
and that the binder so to be furnished would 
in fact cut and bind grain as well as any 
other machine manufactured for such pur- 
pose; and that defendant, relying upon such 
representations, was thereby induced to give 
such order. Upon the trial the evidence ful- 
ly sustained the contention of the defend* 
ant, and the Jurj' so found. 

Before submitting the case to the jury, the 
plaintiff asked the court to instruct the 
jury to find a verdict for plaintiff, for the 
reason that the contract of sale in this case 
was in writing, and contained no warranty, 
and that, therefore, no oral warranty could 
:be shown to vary the terms of the written 
■contract. The court denied this motion, and 
the plaintiff excepted. Afterwards the plain- 
tiff moved for a new trial, upon the minutes 
of the court, and it granted a new trial, 
holding that this case is controlled by the 
decisions of this court in the case of Thomp- 
son V. Libby, 34 Minn. 374, 26 N. W. Rep. 
1, and ICessler v. Smith, 42 Minn. 494, 44 N. 
"W. Rep. 794. Nothing in this opinion Is to 
be construed as in any manner trenching ap- 
on the rule or doctrine laid down in those 
<;ases. This was an executory instrument. 



The plaintiff had 12 days in which to fur- 
nish the binder, and the notes were to be 
executed in the future. It does not appear 
that the binder was in existence at the time 
the order was given. The defendant had 
no opportunity to inspect it or test its fitness 
or capability for doing the work for which 
he had ordered it. Now, a party receiving 
an order for a binder for doing a certain 
kind of work ' does not fulfill the conditions 
of the order by furnishing a binder of a 
different kind, and which will not do the 
work of the binder ordered. This is not the 
case of a binder being present at the time 
the order was given, and the peller then- 
warranting the binder to do good work, but 
a case of an executory instrument, incom- 
plete on its face, and not purporting to give 
the whole of the mutual executory engage- 
ments of the parties. The term "three fall 
payments, at eight per cent.," of $110, is 
uncertain and ambiguous. The term "fall," 
when applied to the seasons of the year, is 
defined by Webster to mean "the season 
when the leaves fall from the trees." If the 
word "fall," as used in this order, means 
during the months of September, October, 
and November, then its ambiguity is ap- 
parent, for in such case it would be payable 
in some of tliose months; but whether Sep- 
tember 1st, or the middle of October, or the 
last day of November, there is no legal way 
of determining. The plaintiff might claim 
that the payments would each be due the 1st 
day of September of each year, and the de- 
fendant with equally as much confidence 
claim that they would not be due until the 
last day of November of each year, and this 
ambiguity lead the parties into that very 
litigation which the law seeks to avoid, by 
requiring contracts to be definite and cer- 
tain, or, in other words, complete contracts 
in themselves. If there was no time men- 
tioned at all, then it would be understood 
by the parties to be a cash payment, or that 
delivery and payment were to be concurrent 
acts. In the case of O'Donnell v. Leeman, 43 
Me. 158, an instrument of sale provided 
that the consideration should be one-tliird 
cash down, but >t was silent as to -n'hetf 
the rest should be paid, and it was held to 
be an incomplete instrument, and that no ac- 
tion could be maintained upon it at law or in 
equity. In this case there was not that le- 
gal delivery or acceptance of the property 
which passed tht« title to the defendant 
There was an actual physical delivery of the 
binder to the defendant, and a temporary 
use of it liy him, btit he did not receive any 
substantial benefit from its use, and return- 
ed it to the premiees of the plaintiff, where 
it was left, although plaintiff refused to ac- 
cept it. A delivery of property, so as to 
pass the title to it end make the transaction 
an executed contract, should be a delivery of 
the property correpponding with the order 
or contract, which Is a condition precedent 
to the vesting of th^i title in the vendee. 10 
Amer. & Eng. Enc. J-aw, 104, 105. The writ- 
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ten Instrument or order being Incomplete, 
and not purporting on its face to express 
the whole of the mutual agreement of the 
parties, pai-ol evidence was admissible to 
sliow an oral agreement on the part of 
plaintiff, which constituted a condition on 
which defendant gave the written order, and 
on which performance on his part was to 
depend, as that the binder should be of a 
certain quality. The jury must have found 



tliat the plaintiff did not in this respect com- 
ply with his parol warranty and representa- 
tions, and, if not, then there was not such 
legal delivery and acceptance of the binder 
by defendant as bound him to retain or pay 
for It. Tlie oral evidence respecting the 
parol warranty was properly admitted, and 
the court below erred in granting a new 
trial. For this error the order granting such 
new trial is reversed. 
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HOOVER et al. v. MAHER. 

(53 N. W. 646, 51 Minn. 269.) 

Supreme Court of Minnesota. Nov. 12, 1892. 

Appeal from district court, Big Stone coun 
ty; Brown, .Tudge. 

Action in the district court of Hennepin 
county by Abel Hoover and another, partners 
as Hoover & Gamble, against John Maher to 
recover for goods sold. After issue joined, 
the action was removed to the county of Big 
Stone, on demand for a change of venue, and 
submitted to the court on an agreed state- 
ment of facts. Findings were thereafter 
filed, and judgment ordered for defendant. 
From an order denying a new trial, plaintiffs 
appeal. Affirmed. 

Keith, Evans, Thompson & Fairchild, for 
appellants. A. S. Crossfield. for respondent. 

GILFILLAN, C. J. Action to recover for 
goods sold. The only question is, was there 
an executed, or only an executory, contract 
of sale? The plaintiffs' place of business 
was Miamisburg, Ohio; the defendant's, 
Beardsley, Minn. June 25, 1890, the defend- 
ant telegraphed plaintiffs: "I will take 4,000 
lb. of your standard twine, at 131/4, at Minne- 
apolis, but don't want it shipped tiU about 
July 15th." June 28th plaintiffs wrote de- 
fendant: "Yours of 25th to hand. We are 
loading car to-day for Minneapolis, and will 
put in for you 4,000 lb. of our standard twine 
at 13% c. frt., from Minneapolis. The car 
will arrive at Minneapolis about July 6th. 
If you do not want it shipped out at that 
time, please notify the' Security Warehouse 
Company, Minneapolis, Minn., to hold till you 
want it; otherwise will instruct them to 
ship as soon as car arrives, and, if they do 
not hear from you, they will do so." June 
30th plaintiffs sent a bill for the 4,000 lbs. 
twine with this notation: "In car load to 
Security W. H. Co. Terms, note due Nov. 1, 
'90, with S^ interest after due." June 13th 
defendant wrote the Security Warehouse: 
"Messrs. Hoover & Gamble, of Miamisburg, 
Ohio, are shipping twine to your house for 
me, and I want you to hold*this twine until 
I order it out. It must be held free of charge 
to me; if there is any charge, you must 
make H. & G. stand it." July 9th defend- 
ant wrote plaintiff: "Your letter received, 
with note inclosed for signature. I will at- 
tend to it as soon as twine is received." Up- 
on the telegram of June 25th plaintiff set 
apart from its stock 4,000 lbs. of twine, 
marked it with defendant's name addressed 
to him at Beardsley, sent it in a car load of 
other twine in various parcels tagged and 
addressed to various persons to the Security 
Warehouse Company, Minneapolis, where it 
was received prior to July 10th. July 15th 
the warehouse, with its contents, including 
tlie 4,000 lbs. of twiue, was totally destroyed 
by fire. 

Whether, upon the foregoing correspond- 



ence, the twine was to be delivered by plain- 
tiffs to defendant at Beardsley or at Mmue- 
apolis is immaterial. It is clear it was not 
intended the title should pass to defendant, 
so that he should become liable for the price, 
until a delivery at" one place or the other. 
Merely setting the twine, apart from plain- 
tiffs' general stock, for the purpose of fiUing 
defendant's order, did not pass the title, nor 
shipping It to the Security Warehouse, nor 
the receipt of it b.v the warehouse company, 
for that company was the agent of the 
plaintiffs. And had that company either ten- 
dered delivery to him at Minneapolis, or ship- 
ped it to him from that place, prior to the 
time specified in his order, he would have 
been under no obligation to receive it. \v nen 
one orders goods to be sent him, ana tnereby 
makes the vendor his agent to select and ap- 
propriate the specific articles to the contract, 
the latter must do it in the manner pre- 
scribed. Thus, where the order was to ship 
the article from a specified place to the ven- 
dee, a shipment from another place was held 
not an appropriation of the article to the con- 
tract, so that the title passed. Jones v. 
Schneider, 22 Minn. 279. Of course, the ven- 
dee, when authorizing the vendor to make 
the appropriation, may attach a condition as 
to time, as the defendant did in this case, as 
well as any other condition. The plaintiffs 
did not observe that condition. The defend- 
ant might waive compliance with the condi- 
tion; might take such action as would make 
a constructive delivery, without actually re- 
ceiving the twine from the warehouse com- 
pany, as if he had consented that the com- 
pany should thereafter hold it for him; aud 
plaintiffs claim that he did so by his letter to 
the company of Jvme 30th. "When that let- 
ter is read in connection with the order, and 
plaintiffs' letter of June 28th, it would be do- 
ing violence to it to construe it to be a con- 
sent, as between plaintiffs and defendant, to 
waive the condition of the order as to time, 
and to have tlie warehouse company hold the 
twine thereafter on account of defendant in- 
stead of on account of plaintiffs. Had it 
been written without any suggestion of plain- 
tiffs that might be claimed as its effect. But 
they, for their own convenience, had shipped 
the twine from Miamisburg, so that it would 
arrive at Minneapolis before the time when 
defendant would be ready to receive it ac- 
cording to his order, and, assuming that he 
might waive the matter of time and consent 
to its shipment to him from Minneapolis as 
soon as it arrived there, the plaintiffs wrote 
their letter of June 28th, requesting him, in 
case he did not so consent, to do just what 
he did,— to notify the warehouse company, 
the agent of plaintiffs, to hold it till he should 
want it. Neither party could have under- 
stood that notification to be a consent to re- 
ceive the twine before the time when he 
would have received it had it been shipped 
as directed by the order. Order affirmed. 
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OEANE V. WILSON et al. 

(63 N. W. 506.) 

Supreme Court of Michigan. May 28, 1895. 

Error to circuit court, Bay county; An- 
drew C. Maxwell, Judge. 

Action by Hiram A. Crane against Fitzland 
L. W^ilson and others, as the Wilson Hoop 
Company, for the contract price of goods 
sold. From a judgment for plaintiff, defend- 
ants bring error. Reversed. 

L. E. Joslyn (H. H. Hatch, of counsel), for 
appellants. Pratt, Van Kleecli & Gilbert, for 
appellee. 



LONG, J. Plaintiff and one Hart entered 
into a written contract with the defendants, 
as the Wilson Hoop Company, to "deliver in 
the boom limits of the Bay View Boom Com- 
pany, bejow M. Haggerty's boom," one to 
three hundred thousand feet of elm logs, 12 
inches in diameter and upwards. The logs 
were to be banked at a certain place men- 
tioned in the contract. The contract pro- 
vided that, in consideration of the faithful 
performance of the agreement, the Wilson 
Hoop Company was to pay to Hart & Crane 
!f6.50 per 1,000 feet, as follows: $2.75 when 
the logs were delivered on the bank, and 
$3.75 when the logs were delivered in the 
Bay View boom, rafted In good shape, as 
provided above. The contract provided, as 
to time of delivery, as follows: "The party 
of the first part further agrees to run said 
logs down the boom limits just as early as 
possible in the spring of 1891; if possible, 
before or ahead of the drive." The contract 
was assigned to the plaintiff in this suit. 
He claims to have delivered on the bank 
111,118 feet of contract logs; that, after they 
were scaled, all were rafted that defendants 
furnished chain dogs for; that they were 
run to the Bay View boom, the greater part 
in 1891; that those not run remained in the 
jam the following .winter, and were run the 
next season; that he had received $2.75 per 
1,000, according to the contract, for 111,118 
feet; and that the balance of the contract 
price was still due. This action is brought 
to recover such balance. On the trial, de- 



fendant contended that under the contract 
it was not bound to receive the logs deliver- 
ed after the season of 1891; that the logs 
were for manufactvire into hoops, and must 
be green timber; that the logs remaining over 
the season exposed to the sun were spoiled 
for hoops; and that the contract limited the 
time in which they were to be received to 
the season of 1891. 

The court charged the jury that: "If the 
logs came down, and were delivered to the 
defendants, in the boom company limits be- 
low Haggerty's boom, either in the year 1891 
or 1892, they would be bound to take them. 
• * ♦ They would be bound to pay for 
them, whether they took them or not, if they 
were put down there for them." This raises, 
the only question which we need discuss. 
The contract, in very plain terms, limits the 
time of delivery to the season of 1891. It is 
true that in an agreement which calls for 
delivery by a certain time, and delivery is 
not made by such time, a subsequent deliv- 
ery will be binding, provided tlie party to 
whom the delivery is to be made accepts and 
retains the property, as such acceptance is 
a waiver of the terms of the contract, so far 
as the time is concerned, and is evidence of 
a new contract, fixing a different time; and 
It is true that the plaintiff claimed that the 
defendant did accept delivery at a time later 
than the time mentioned in the contract. 
But this was in dispute between the parties, 
as the defendant contended that it had not 
accepted them. The testimony was conflict- 
ing on this point. The court, however, ex- 
plicitly instructed the jury that the defend- 
ants were bound to take them, even if not 
delivered until the year 1892. It was a ques- 
tion of fact, for the jury to determine, wheth- 
er there was an acceptance of the logs of 
1892. If there was no such acceptance, or 
waiver of the time of delivery, then, under 
the terms of the contract, the plaintiff could 
not insist upon the defendants taking the 
logs of 1892. The court was in error in the 
charge. The parties had reduced their con- 
tract to writing, and must be bound by its 
terms. The judgment must be reversed, and 
a new trial granted. The other justices con- 
curred. 
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WHEELHOUSE v. PARR. 

(6 N. B. 787, 141 Mass. 593.) 

Supreme Judicial Court of Massachusetts. 
Middlesex. May 8, 1886. 

This was an action of contract to recover 
$440.22 for a lot of leather sold to defend- 
ant. Hearing in the superior court, which 
found for the plaintiff, and the defendant 
appealed. The facts appear in the opinion. 

F. W. Qua and F. P. Marble, for plaintiff. 
Wm. H. Anderson, for defendant. 

DBVENS, J. When goods ordered and 
contracted for are not directly delivered to 
the purchaser, but are to be sent to him by 
the vendor, and the vendor delivers them 
to the carrier, to be transported in the mode 
agreed on by the parties, or directed by the 
purchaser; or when no agreement is made, 
or direction given, to De transported in the 
usual mode; or when the purchaser, being 
Informed of the mode of transportation, as- 
sents to it; or when there have been previ- 
ous sales of other goods to the transportation 
of which, in a similar manner, the purchaser 
Jias not objected,— the goods, when deliver- 
ed to the carrier, are at the risk of the pur- 
chaser, and the property is deemed to be 
vested in him subject to the vendor's right 
of stoppage in transitu. This proposition as- 
sumes that proper directions and informa- 
tion are given to the carrier as to forward- 
ing the goods. Whiting v. Farrand, 1 Conn. 
•GO; Quimby v. Carr, 7 Allen, 417; Finn v. 
Clark, 10 Allen, 484; Finn v. Clark, 12 Al- 
len, 522; Downer v. Thompson, 2 Hill, 137; 
Foster v. Rockwell. 104 Mass. 170; Odell 
■V. Railroad, 109 Mass. 50; Wigton v. Bow- 
ley, 130 Mass. 252. 

The defendant had made a purchase of 
leather in November previously to the pur- 
<-hase of that the price of which is in con- 
troversy, under a direction to the plaintiff 
to "ship to care of D. and C. Mclver, ship- 
:ping merchants, Liverpool, as soon as pos- 
sible, for their next steamer to Boston, di- 
-rect." This shipment was made as ordered, 
and on December 16, 1884, the defendant 
sent a further order saying: "As regards 
the shipping of the leather just received, 
you have done everything satisfactory. Ship 
this order in like manner." 

The directions by which the plaintiff was 
to be controlled must be interpreted as re- 
quiring him to forward the goods to D. & 
C. Mclver, to be transported by them by the 
Cunard line, of which they were managers 
and agents. The words "their next steam- 
er" could not have meant any steamer which 
would accept freight from D. & C. Mclver. 
Cases may be readily imagined where these 
iwords would be of the highest importance; 



as if the defendant had an open policy of 
Insurance protecting his goods which might 
be sent by the Cunard line. It might also 
be tiTie that the defendant would not deem 
a policy of insurance necessary when goods 
were sent by a well-established passenger 
line, where greater precautions might prob- 
ably be taken for safety, which he would 
deem necessary when they were sent by a 
purely freighting steamer. The goods were 
actually forwarded to D. & C. Mclver. with 
instructions in conformity with the direc- 
tions of the defendant, and, had the mat- 
ter ended there, so far as any directions to 
D. & C. Mclver Is concerned, the plaintiff 
would be entitled to treat them as delivered 
to the defendant, and to require him to pay 
the purchase money. If, on the other hand, 
while the goods were yet in the hands of the 
carrier, and before transportation of them 
had commenced, the plaintiff changed the 
directions given to him by the defendant, 
or authorized the carrier to transport them 
in a different mode from that directed by 
the defendant, and loss has thereby occur- 
red, he cannot contend that they were de- 
livered to the defendant by him. By con- 
tinuing to exercise dominion over them, and 
by giving a new direction, impliedly with- 
drawing the directions previously given, he 
cannot be allowed to assert that he had 
made a complete delivery by his original act, 
if a loss has occurred by reason of that 
which he has subsequently done or directed. 
The change in the directions given relates 
back to and qualifies the original delivery. 

The plaintiff, in answer to a letter from 
D. & C. Mclver, after the goods had reached 
them, inquiring whether they were to keep 
the goods "for our steamer, 14th Inst., or 
ship by the Glamorgan," ordered them to be 
shipped by the steamer arriving out first, 
presumably the steamer which D. & C. Mc- 
lver believed would be the first to arrive. 
The Glamorgan was not a steamer of any 
line of which D. & C. Mclver were owners 
or agents, and in no way answers the de- 
scription of "their steamer" as applied to D. 
& C. Mclver. By neglecting to limit the 
authority of D. & C. Mclver to send by a 
steamer which could be thus described, and 
by directing them to send by the steamer 
which would first arrive, the plaintiff had 
failed to comply with the orders of the de- 
fendant as to the shipment of goods; and if 
correct directions had originally been given, 
had withdrawn them, and substituted others. 
When, therefore, exercising the authority 
thus given by the plaintiff, D. & C. Jlclver 
send by the Glamorgan, as being, in their 
judgment, the steamer likely to arrive first, 
and a loss occurs, it should not be borne by 
the defendant, whose directions have not 
been followed. Judgment for the defendant. 
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COMSTOOK et al. v. SANGER et al. 

(16 N. W. 872, 51 Mich. 497.) 

Supreme Court of Michigan. Oct. 17, 1883, 

Keatlne & Dielierman and Markham & 
Noves. for aoBellants. Norris & UM, for an- 
iiellee. 

COOLBY, J. Assumpsit to recover the price 
of lumber sold. On August 26, 1881, Mr. 
Chauncy Pettibone, as agent for the defend- 
ants, entered into a contract with the plain 
tiffs, of which they gave him the memoran- 
dum copied in the margin. i The plaintiffs 
commenced making delivery on the contract, 
and prior to October 4, 1881, had delivered 
upwards of 400,000 feet of lumber In Milwau- 
kee: and sufficient in Muskegon to make up a 
total of 759,623 feet. Mr. Pettibone had at- 
tended to the receipt of the lumber at Muske- 
gon, and tally sheets had been given, showing 
the quantity of the several sizes. It will ap- 
pear that only a fraction over 40,000 feet was 
then required to make up 800,000 when, on 
the day last named, a vessel, the R. P. Ma- 
son, was waiting at Muskegon to be loaded. 
But though the whole quantity was so nearly 
supplied, it is shown that of the special sizes 
mentioned in the contract much more than 
40,000 feet had not been delivered. These 
sizes were ot more value than the ordinary 
ran of the lumber, and were not always readi- 
ly obtainable, and much lumber of unusual 
sizes, but not corresponding to the sizes speci- 
fied in the contract, appear to have been deliv- 
ered from time to time, without objection by 
either party, and without any expressed un- 
derstanding respecting them. 

When the R. P. Mason commenced to load, 

'- Muskegon, August 26, 1881. 
Messrs. Sanger, Rockwell & Co., Milwaukee, 
Wis. — Gentlemen: Sold you to-day two cargoes 
of lumber, of about 400,000 feet each, into 
which we will put 100 pes. 8x8-14; 50 pes. 
8x8-16; 40 pes. 8x10-18; 30 pes. 8x10-16; 40 
pes.8xl0-18; 20 pes. 10x10-12; 40 pcs.lOxlO-14; 
CO pes- 10x10-16; 40 pes. 10x10-18; 30 pes. 
1.0x10-20; 30 pes. 10x10-22; 20 pes. 12x12-12; 
20 pes. 12x12-14; 10 pes. 12x12-16; 20 pes. 
12x12-18; 30 pes. 12x12-20; 30 pes. 12x12-22; 
200 pes. 2x12-18; 500 pes. 2x12-22; 500 pes. 
2x12-24; 200 pes. 2x12-20; 400 pes. 2x6-22; 
400 pes. 2x16-26; 200 pes. 2x16-28; 10 pes. 
10x12-12; 10 pes. 10x12-14; 10 pes. 10x12-16; 
10 pes. 10x12-18; 40 pes. 10x12-20; 40 pes. 
10x12-22; 3,500 pes. 2x4-18; 1,000 pes. 2x4-20. 
Should we lie unable to furnish the amount of 
2x12-24 named, we will furnish you same 
amouut cut to other sizes as you may wish. 
Will ship one cargo within 10 days, and the sec- 
ond witliin. 30 days. Lumber to be sound mer- 
chantable lumber, excluding lengths under 10 
feet. Lumber to be inspected and tallied by 
W. MeCuUum. The price of first cargo to be 
$11, delivered to you in Milwaukee, and of the 
second $9.50, on dock here. Terms of sale, 
cash. Provided we are unable to furnish the 
exact number of pieces of lengths above 20, no 
damage shall accrue, but in any event we will 
furnish 75 per cent, of each kind named. 

D. F. Comstoek & Co. 

We are to pay one-half tally on this lot. 

Pettibone. 



then, the situation was this: The whole quan- 
tity was delivered, with the exception of about 
40,000 feet, and the delivei-y of special sizes 
was so far short that if the whole 40,000 
should be of those sizes there would still be a 
large deficiency. It might be expected, there- 
fore, that if defendants proposed to insist upon 
literal compliance with the contract, they 
would then decline to receive any lumljer not 
of the special sizes. So far were they from 
doing this, that the R. P. Mason was loaded 
with lumber as it was convenient to take it 
from piles on the dock, and the load swelled 
the total receipts to 934,557 feet. This was 
done under the supervision of Pettibone. who 
appears to have endeavored to obtain what he 
could of the special sizes, but made no protest 
against receiving otlier lumber. The quantity 
of the special sizes then deficient was about 
135,000 feet, according to Pettibone's estimate. 
When the vessel was loaded, Pettibone called 
the attention of the plaintiffs to the tact that 
the quantity taken largely exceeded that which 
defendants had bargained for, and he claimed 
that for the excess over 800,000 feet the de- 
fendants ought not to pay the contract price. 
Plaintiffs, according to their evidence, then 
agreed with him that the price for this excess 
should be nine dollars a thousand feet, while, 
according to his evidence, plaintiffs proposed 
to take nine dollars, and he made no response. 
Pettibone's evidence on the subject is as fol- 
lows: 

"The captain fixed the loading himself. 
After the loading of the R. P. Mason on one 
of t*ie docks, — I can't say whether it was be- 
fore or after I received the tally sheets; I 
should say it was before,— I stated to Mr. 
Comstoek, in substance, that if, in order to 
get in the amount of those special sizes that 
he had contracted to furnish us, there was evi- 
dently a good deal of other length that got in, 
that would swell the total to a great deal more 
than the 800,000 feet, and that we did not 
want them at the same price; that piece stuff 
was lower. Comstoek admitted the fact that 
there would be more than 800,000 in order to 
secure the special sizes that we wished, and 
said that he would allow us half a dollar. 
That was his offer. I made no reply to that. 
I did not accept his proposition. I wouldn't 
swear that at that particular time it was 
spolren of about his furnishing the balance of 
the piece stuff named in the contract." 

Plaintiffs claim that performance on their 
part was completed when the E. P. Mason 
was loaded, and that they were entitled to the 
contract prices for 800,000 feet, anu nine dol- 
lars a thousand for the excess, under their 
agreement with Pettibone. Defendants de- 
nied that they had agreed with Pettibone up- 
on the price for the excess, but insisted upon 
their right to receive the 135,000 feet of spe- 
cial sizes which were deficient. Evidence was 
put in of attempts by plaintiffs to obtain pay- 
ment of the balance due them, according to 
their claims, and by defendants to secure the 
special sizes of lumber; all of which proved 
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ineffectual. It was shown that plaintiffs 
made some effort afterwards to procure the 
special sizes for defendants, without avail; 
but whether this was in rece^nition of a right 
in defendants to receive them, but merely to 
avoid litigation, was made a question. The 
circuit judge submitted the evidence on this 
subject to the jury, expressing his own opin- 
ion, however, tliat neither party was shown 
to have done anytliing after the R. P. Mason 
loaded which would constitute a waiver of 
rights. At the request of the plaintiff he 
gave the following Instructions: 

"If the jury find that when the R. P. Mason 
was loaded it was discovered that her load, 
with what had before that been received tiy 
the defendants, exceeded the 800,000 feet men- 
tioned in the contract by 135,536 feet, as per 
the tally sheets, and that thereupon the agent 
of the defendants, Mr. Pettibone, objected to 
paying the contract price of $9.50 upon such 
excess, as it exceeded the amount contemplat- 
ed by the contract, and it was then and tliere 
agreed between the said Pettibone and plain- 
tiff Chester "W. Comstock, as a compromise 
and adjustment touching the lumljer received 
and agi'eed to be received under the conti-act, 
that such excess of 135,536 feet should be 
charged at nine dollars per thousand only, 
then, although the entire amount' of 935,536 
feet actually received by the defendants, and 
by them appropriated to their own use, was 
not, in every respect, sawed into the particular 
lengths and sizes specified in the contract, the 
defendants will not be allowed to recoup by 
rea; on thereof, but will be held to pay for the 
lumber so received and retained by them." 

"The contract provided that out of the 800,- 
000 feet contracted to be sold a certain por- 
tion should be cut into certain gpecifled sizes 
and lengths, and it was the privilege of the 
defendants to insist upon strict compliance 
therewith or to waive the same. It was their 
privilege, as the lumber was deUvered to them 
from time to time on the dock, to refuse to re- 
ceive any portion that did not satisfy the con- 
tract; and if, with every opportunity afforded 
to inspect the same, and if, when the last 
cargo was loaded, they had full knowledge 
that the entire quantity contemplated by the 
contract would be thereby received, and that 
there was an excess of certain sizes and 
lengths, and a shortage as to other sizes and 
lengths, and they saw fit to accept the same 
In satisfaction of the contract, they cannot re- 
cover on account of such shortage." 

It is contended on the part of the defense 
that there was no evidence in the case which 
warranted submitting to the jury the question 
of compromise as the judge submitted it, and 
no evidence showing any waiver by defend- 
ants of their right to the remainder of the 
special sizes. We think there not only was 
such evidence, but that it was so conclusive 
in Its nature that but one deduction could be 
made from it. 

It is true that in the talk between Pettibone 
and the plaintiffs after the loading of the R. 



P. Mason, the word "compromise," or per- 
haps any equivalent word, is not shown to liave 
been made use of, but what they were speak- 
ing of is seen to have been a delivered sur- 
plus above the contract quantity, and it is 
only in respect to this that there is any allu- 
sion to an open question. The 800,000 feet 
had been delivered and received; it did not in 
all respects comply with the contract, but it 
had nevertheless been taken without, so far 
as appears, any protest or any reservation of a 
right to question afterwards its having been 
received under the contract. A large excess 
had also been received, and Pettibone claimed 
that this had happened because they would not 
otherwise get the special sizes the contract 
called for. For this reason, and also because, 
as he said, there had been a decline in prices, 
he insisted there should be an ■ abatement. 
But it does not appear that any excess was in 
the mind of either party except the existing 
excess over 800,000 feet, nor did Pettibone at 
the time put forward a claim to the special 
sizes not yet delivered. If those special sizes 
were still to be received,, the existing large 
excess would be doubled, and there would be 
the same reason for making a deduction for 
the added excess as for that already had. 
But notliing said by either party at this time 
gives any indication that either of them had 
in mind any increase to take place afterwards 
in the existing excess. 

It appears, then, that the full contract quan- 
tity had been delivered by plaintiffs, and been 
received by defendants under the supervision 
of defendants; and tliough the special sizes 
did not correspond to those specified in the 
contract, there had been no protest against the 
receipt, and no reservation of a right to ob- 
ject afterwards to any of it. When the final 
load was taken, defendants, by their agent, 
did complain that an excess had been thrown 
upon them, in consequence of the practical 
difficulty in reaching the special sizes in any 
other way; and, in respect to this excess, an 
abatement in price was insisted upon as rea- 
sonable. Xo further claim was then made, 
and, so far as the evidence goes, there was 
nothing to then apprise the plaintiffs that de- 
fendants disputed having received any part of 
the 800,000 feet of lumber under the contract. 

But even if defendants had then Insisted, at 
that time, upon a right to frirther delivery of 
special sizeo of lumber, we see no ground on 
which they could have been entitled to it. 
They had alre:irly received the fuU quantity, 
and any difference between what they had a 
fight to demand and what they had actually 
received was waived by the reception without 
protest. This is a i-ule of justice as well as 
law. Parker v. Palmer, 4 Bam. & Aid. 387; 
Chapman v. Morton, 11 Mees. & W. 534; 
Reed v. Randall, 29 N. Y. 358; ilanufacturing 
Co. V. Allen, .j3 X. Y. 515; Barton v. Kane, 
17 M'is. 37; 18 Wis. 264; Watkins v. Paine, 
'u Ga. 50. The contract in law had been 
complied with; and. though the performance 
was not exact, it had been accepted. If the 



WHEN TITL*B PASSES. 



189 



jury had found otherwise, It would have been 
the duty of the court to set aside their verdict 
as unwarranted. As to the excess over 800,- 
OCO feet, it Is of no imporbinee in this case 
whether Pettibone did or did not agree to the 
price the plaintiffs named, as it appears with- 



out dispute the lumber was worth that price; 
and, in the absence of any agreement upon the 
price, the value must govern. This view of 
tbe case disposes of it, and the judgment 
must be affirmed, with costs. 
The other justices concurred. 
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PALMER V. BANFIELD. 

(56 N. W. 1090, 86 Wis. ^1.) 

Supreme Court of Wisconsin. Nov. 28, 1893. 

Appeal from circuit court, Grant county; 
George Clementson, Judge. 

Action by Jolin Palmer, Jr., against Thom- 
as Bantield. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

The other facts fully appear in the follow- 
ing statement by LYON, C. J.: 

This action is to recover the price of a 
reaper and harvester alleged to have been 
sold and delivered by plaintiff to defendant 
in August, 1892, for the agreed price of $110. 
The complaint states the contract to have 
been that defendant should on demand give 
plaintiff for the price of the machine his two 
promissory notes for $35 each,— one payable 
in one year, and the other in two years, from 
the date, 'of sale, with interest. It is fur- 
ther alleged in the complaint that defendant 
took, used, and accepted the machine, and 
that on due demand by plaintiff, made be- 
fore the action was commenced, that de- 
fendant execute such notes, the latter re- 
fused to do so. In his answer defendant de- 
nies that the parties made the agreement al- 
leged in the complaint, and avers that the 
only agreement made in respect to the ma- 
chine (which is referred to in the answer 
as a harvester and binder) was as follows: 
"The defendant was to take and did take 
said binder to try and use in his harvesting 
for the years 1892 and 1893, and that, if 
said harvester and binder did the work satis- 
factorily to this defendant during said two 
; harvests, then, in that event, said defendant 
was to pay said plaintiff the sum of $55 after 
the harvest of 1893, and the further sum of 
$55 in the fall of 1894, and not otherwise." The 
gnswer further alleges that on a fair trial 
of the machine it failed to work satisfactori- 
ly to defendant, and failed to do good work, 
whereupon he immediately returned it to 
plaintiff. The answer also contains a coun- 
terclaim for $25 damages for "trouble and 
expense by reason of said harvester and 
binder failing to work satisfactorily to the 
defendant." The cause was tried before the 
court and jury. Tlie testimony of plaintiff 
tends to prove the allegations of the com- 
plaint, and that of defendant tends to prove 
the allegations of the answer. It appears 
by the testimony that the machine was deliv- 
ered to defendant on a certain Thursday aft- 
ernoon, and was immediately put to work, 
and developed some defects in its construc- 
tion. That defendant used it through Fri- 
day, and discovered other defects going to 
the capacity of the machine and the principle 
upon which it was constructed. The testi- 
mony tends strongly to show, if it does not 
prove conclusively, that as early as Friday 
defendant had discovered all the defects in 
the machine, was dissatisfied with it, and 
had decided to return it. However, he used 
the machine nearly all day on Saturday, and 
until he had finished cutting his grain, and 



then sent it to Cuba City, 1% miles distant, 
where plaintiff had a place of business, iuid 
it was left on a vacant lot formerly occupied 
by plaintiff. The plaintiff never accepted 
return of the machine, and has had nothing 
to do with it since such attempt to return it. 
The court refused to give the following in- 
structions proposed, on behalf of defendant: 
"(1) When machinery is guarantied to At> 
certain work in a satisfactory manner, and 
not to be paid for until satisfactory to the 
purchaser, if it is in good faith unsatisfac- 
tory to him, and he notifies the vendor of 
that fact within a reasonable time, there is 
no sale. (2) If you find that the contract 
was that the binder was to do work to 
the satisfaction of the defendant, and that 
the defendant made an honest effort to make 
said binder do good work, and if the de- 
fendant within a reasonable time returned 
the binder to plaintiff because he was in 
good faith dissatisfied with the binder, then 
your verdict shall be in favor of the defend- 
ant. (3) If the jury find in favor of the de- 
fendant, they may also find such damages, 
if any, that he may have suffered by reason 
of the failure of the binder to do the worls 
agreed that it would do by the contract." 
The court submitted it to the jury to find 
what the contract of the parties was, and 
instructed the jury substantially that, if they 
found it to be as alleged by the plaintiff", 
there was an implied warranty that the ma- 
chine was suitable for the work it was in- 
tended to do; and, if not suitable therefor,, 
defendant had the right to return it to plain- 
tiff within reasonable time after discover- 
ing its defects. But the court further in- 
structed the jury, if they found that defend- 
ant, after "he knew or ought to have known 
from the test he made that this machine 
was an unsatisfactory machine on Thursday 
or Friday, and, after determining that ho 
was not satisfied with it, nevertheless went 
on and worked with It on Saturday, for the 
purpose of completing his harvest, the law 
would consider that an acceptance of the 
machine." Also that .such acceptance would 
foreclose defendant's right to return it, and 
render him liable to pay therefor the agreed 
price. The court further instructed the jury 
that, if they found defendant's version of the 
contract the correct one, he had the right 
to return the machine if not satisfied with it, 
unless he had theretofore accepted it under 
the rule of acceptance above stated; and, 
if he did thus accept it, the right to return 
it was lost. The jury found for plaintiff, 
and assessed his damages at $110 (that be- 
ing the admitted contract price of the ma- 
chine) and Interest thereon from the com- 
mencement of the action. A motion by de- 
fendant for a new trial was denied, and 
judgment entered for plaintiff pursuant to 
the verdict. Defendant appeals from the 
judgment. 

T. L. Cleary, for appellant. Carter & 
Bm-ns, for respondent. 
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LYON, C. J., (after stating the facts.) 
I. There is no claim in this case for dam- 
ages for a breach of warranty; either ex- 
press or implied, on the sale of the reaper 
and harvester in controversy. The question 
of warranty is, therefore, of no significance 
in the case, except as it hears upon the 
right of defendant to retm'u the machine in 
case the sale thereof was absolute, as claim- 
ed by plaintiff. If the jm-y found the con- 
tract to be as claimed by defendant, uuder 
the charge of the court the question of war- 
ranty does not necessarily arise, for the jury 
were instructed that, if they so found, the 
defendant had the right to return the ma- 
chine if not satisfied with it, although It 
may have done such work as would satisfy 
men generally. The right, under such a con- 
tract, to return the property,' may be stated 
a little too broadly in the instructions; but 
no exception was taken thereto, and it stands 
as the law of this case. Certainly the rule 
thus stated allowed the defendant to be dis- 
satisfied with and to return the machine, 
even though there was no breach of any 
warranty In respect thereto, either express 
or implied. Neither is there any controvert- 
ed question of reasonable time in which to 
return the machine Involved in the case. If 
the defendant did not, by his use of the 
machine, destroy the right to return it, it 
otherwise he had such right, it must be 
held as matter of law that he retm-ned it, 
or rather that he effectually offered to re- 
turn it, (which amounts to the same thing,) 
within a reasonable time "after it came to 
his possession. So the question is not wheth- 
er the offer to return was made within a rea- 
sonable time, but whether the defendant 
had any right to return the machine when 
he attempted to do so. If the sale was ab- 
solute, as claimed by plaintiff, and there 
was a breach of an express or implied war- 
ranty of the machine, and if defendant ac- 
cepted the machine after testing it, and dis- 
covering its defects; or if the sale was upon 
condition that, if dissatisfied with the ma- 
chine, the defendant might return it, and if 
defendant, after testing it, fully determined 
that it was unsatisfactory to him, and he 
would return it, and afterwards accepted it, 
—in either case the right to return it was 
lost. The com-t instructed the jury that, if 
defendant ascertained on Thursday or Fri- 
day that the machine did not do good work, 
in the one case; or, in the other case, that 
he then determined he would return it as 
imsatisfactory,— if he used it on Saturday, 
not to test it further, but merely to com- 
plete the cutting of his grain, and without 
any expectation that plaintiff or his agent 
would come there and make the machine 
satisfactory to him, such use was an ac- 
ceptance of the machine as a compliance 
with the contract, and was fatal to his right 
to return It. We think the com-t stated the 
law correctly, and that the testimony jus- 
tified the submission to the jury of the ques- 



tion of acceptance. It should be stated that 
when plaintiff took the machine to defendant 
he had with him an export, who assisted 
in starting it. There is testimony to the 
effect that, without plaintiff's knowledge, 
such expert told defendant's son he would 
retm-n on Friday, and see how the machine 
worked; but he made no promise to go 
there on Satm-day. Plaintiff informed de- 
fendant that he would remain at Cuba City 
(his home being in Galena) uiitil Saturday, 
where he could be notified if the machine 
did not work right. He remained there un- 
til Saturday afternoon, but received no such 
notice. It is very doubtful whether the ex- 
pert had authority to bind plaintiff by his 
promise to return on Friday, the plaintiff 
being present, acting for himself, although 
not in hearing at the time. But, waiving 
that question, the jury might well find from 
the testimony that defendant had no right 
to expect, and did not expect, that either 
plaintiff or the expert would return to de- 
fendant's farm on Friday, or at any other 
time, or that either of them intended or 
promised to have anything further to do 
witli the machine, unless notified that it 
did not work well. 

II. It results from what is said above that 
the first and second instructions proposed 
by defendant are defective, in that they 
ignore the question of acceptance. They 
should have been qualified by adding to each 
a clause to the effect that, if defendant ac- 
cepted the machine in the manner above 
stated,— that is, by using it to finish his 
harvest after he had tested it, and found that 
it would not do good work, or he determined 
that it was unsatisfactory and he would re- 
turn it, — his right to return it was lost; and 
the ■ question whether he did so return or 
offer to return it, or notify plaintiff of his 
dissatisfaction therewith, within a reason- 
able time, would be thereby eliminated from 
the case. The third proposed instruction 
goes expressly upon tie hypothesis that the 
defendant obtain a verdict. The verdict be- 
ing for plaintiff; the instruction becomes in- 
applicable to the case. 

III. On the trial the question was raised 
whether plaintiff owned the cause of action 
for the price of the machine. It was proved 
that he was the agent of the manufacturers 
for the sale thereof, and other like machines, 
under a contract prescribing the terms on 
which alone sales should be made by him, 
and providing that, if sales were made on 
other terms, plaintiff should be charged with 
the machines thus sold as a purchaser. The 
sale of the machine in question was not 
made in accordance with such prescribed 
terms and before this action was commenced 
it was charged to the plaintiff as a purchas- 
er, and he paid the manufactm-er therefor. 
Of course, he thus became the owner of the 
cause of action for the price of the machine. 

rv. Among the several errors assigned, one 
is as follows: "The court erred in conveying 
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to the said jury his opinions on the merits of 
the case by the manner in which he com- 
mented on the case and formuhited his lu- 
structions to the jury." The leiirned couiisel 
for defendant stated in his argument that 
this is the main error on which he relies for 
a reversal of the judgment, and he explain- 
ed in a very interesting manner how an hon- 
est judge may be unconsciously betrayed 
into actions and expressions in the presence 
of the jury very prejudicial to the cause of 
one or the other of the parties. And si>, 
while paying a high and well-deserved trib- 
ute to the integrity, ability, and desire to do 
exact justice in all cases of the judge who 
prrsided at the trial, he argued that this Is 
8 case of unconscious bias on the part of 



the judge against the case of the defendant, 
and sought to prove its existence from the 
record. It is almost, if not entirely, inevita- 
ble that he should fail. This couit can only 
know from the record what the judge said 
and did on the trial. It is sufficient to say 
that the most searching scrutiny of the rec- 
ord not only fails to disclose the existence of 
any such bias, but it fails to raise even a 
suspicion of its existence. We find neither 
error nor Impropriety in any of the remarks 
of the judge on the trial, whieh are referred 
to by counsel in support of his position. 
Neither do we find any error in the rulings 
of the com-t on the trial, or in the charge 
to the jury. The judgment of the circuit 
court must be affirmed. 
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PRATT V. PECK et al. 
(3S N. W. 410, 70 Wis. 620.) 
Supreme Cou'-t of Wisconsin. Jan. 31, 1888. 
Appeal from circuit court, Outagamie coun- 
ty. 

George W. Pratt sued Oscar D. Peck and 
others upon a contract for tlie manufacture 
and sale of lumber. Plaintiff obtained judg- 
ment, and defendants appeal. 

Weisbrod, Harshaw & Nevitt and S. XS. 
Finney, for appellants. Gabe Bouck, for re- 
spondent. 

ORTON, J. The plaintiff was a manufac- 
turer of lumber in the city of Oshkosh, and 
the defendants were manufacturers of sash, 
■doors, and blinds, on the opposite side of the 
street. About the ninth day of August, 1883, 
the defendants bought of the plaintiff 600,000 
feet of plank, partly seasoned and then piled 
tip in the plaintiff's mill-yard, and 400,000 
feet of the same kind of- lumber, to be sawed 
and to be piled up in the plaintiff's yard, in 
the same manner, but in another piace nearer 
the defendant's factory. The terms of the 
bargain were that the defendants should pay 
for said lumber at the rate of $14 per thou- 
sand for shop common, $24 per thousand ror 
third clear, and $34 per thousand for first 
and second clear. For the 600,000 feet then 
piled up, the defendants were to pay the 
plaintiff in 10 days, and for the 400,000 feet, 
to be sawed and so pUed up. In 90 days, and 
if the plaintiff should wish to use the defend- 
ants' paper for the 400,000 feet, before it was 
due, that, he should have it, and the interest 
thereon should be charged back up to the 
time it was due. The 600,000 feet was to be 
hauled at once to the defendants' yaru by 
the plaintiff, and the 400,000 feet was to be 
piled up loosely, so that it could dry, and was 
not to be hauled by the plaintiff until the 
next spring. Both parties agree that this 
was the contract. The plaintiff commenced 
hauling the dry lumber at once, and contin- 
ued to haul until October 14th following, 
when the defendants' factory was burned, 
and had hauled 334,000 feet, and aiterwards, 
by the direction of the defendants, 143,000 
feet was hauled to Gould's mill, in Oshkosh, 
and the balance was burned up in the plain- 
tiff's yard. The defendants paid the plain- 
tiff, by September 1st, $10,000, and after- 
wards the balance was paid for th« dry lum- 
ber. The 400,000 feet was sawed and piled 
up in the place so designated in the plain- 
tiff's yard, and near the defendants' office, 
and marked with the defendants' initials, by 
October 1st, and notice thereof was given to 
the defendants. At the time of the pur- 
chase, the piles of dry lumber were estimated 
and marked, and afterwards exactly meas- 
ured when hauled. On the fifteenth day of 
November, the plaintiff's mill was burned, 
.■ind the largest part of the 400,000 feet. The 
plaiutitf testified, and the jury were author- 
ized to find, that the defendants were fre- 
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quently on the piles of the green lumber 
while it was being sawed, and knew the 
kinds and quality of the lumber, and that 
after the greater part of the green lumber 
was so burned, the defendants tried to have 
the plaintiff let them off from the purchase 
of it, and on his refusal to do so, they au- 
thorized him to sell the remnant for them at 
the best rate he could get, and he did so sell 
it, and credited the defendants with what he 
received therefor. 

This action is brought to recover the bal- 
ance due for the 400,000 feet. The defensfe 
is, that which is not uncommon in such cases 
where the property has been burned, that at 
the time of the burning, the 400,000 feet, or 
any part of it, had not been delivered to the 
defendants, or accepted by them. The case 
has been twice tried, and judgment rendered 
for the plaintiff. The evidence on both trials 
was substantially the same. From tne first 
judgment an appeal was taken to this court 
and the judgment reversed, on the sole 
ground that the jury failed to find, upon the 
only material issue, whether the 400,000 feet 
had been delivered or accepted before the 
fire. 65 Wis. 463, 27 N. W. 180. On the 
last trial, the jury found, in answer to the 
ninth question, that "there was a delivery of 
this 400,000 feet of lumber tendered by the 
plaintitf to the defendants about October 1, 
1883;" and to the tenth question, that "the 
defendants accepted the delivery of that lum- 
ber;" and to the eleventh question, that "it 
was the intention of both parties, and the 
agreement between them, that the title to 
this 400,000 feet of green lumber shall pass 
to the defendants upon the lumber being 
piled and marked by the plaintiff, and notice 
thereof given to the defendants." These 
findings fully supply the defects of the for- 
mer verdict, and answer the requirements of 
the former decision. The two trials of this 
case, and the arguments upon the law upon 
both appeals, have been most ably conducted 
by the very ablest lawyers on both sides, and 
the case is both important and interesting. 
But we cannot but think that the grounds 'of 
the controversy have been somewhat magni- 
fied, and the questions are very technical. 
The law is so well settled in this class of 
cases as to be almost, if not quite, elemen- 
tary. In such a case there is no need of 
stumbling upon the technical terms "deliv- 
ery and acceptance." No question is made 
of tlie kinds, quality, or amount of the lum- 
ber so piled up in the plaintiff's yard, and 
there could not well be any question of that 
kind, for the plaintiff proved that the lum- 
ber, in all respects, was according to the con- 
tract. It is imporlant to know wnat tne con- 
tract was, and how the parties evidently un- 
derstood It to be. It cannot be that this 
lumber was to remain the property of the 
plaintiff until it was hauled to the defend- 
ants' factory, for the whole consideration 
was to be paid within 90 days from the time 
the lumber should be sawed and piled up in 
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the place designated, and the hauling was 
not to be done until the next spring. In the 
mean time the lumber was drying in the 
plaintiff's yard, for the sole benefit of. the 
defendants. If the 90-days credit was to 
commence from the piling of the lumber on 
the place where the defendants wished it to 
be piled, then it follows that then was the 
time the defendants were to own the lumber. 
It is a close question whether the 90 days did 
not commence at the time of the purchase, 
the same as the 10 days for the dry lumber. 
But giving the defendants the benefit of hav- 
ing the 90 days commence at the time the 
green lumber is piled up according to the 
contract, it certainly could not be later than 
that. This is a contract as well as a sale. 
The plaintiff performed it to the fullest ex- 
tent possible on his part when he piled the 
lumber in the place designated, and marlied 
it, and notified the defendants thereof. But 
it is said that the lumber had not been in- 
spected to ascertain the quality and quantity. 
A^^hose fault was it that it was not inspected? 
The plaintiff could not compel the defend- 
ants to inspect it, or to come and expressly 
accept it. Could they delay or refuse to in- 
spect it, and thereby postpone the payment, 
or, by sucli delay or refusal, postpone or de- 
stroy the obligation to pay for it? Most cer- 
tainly not. The lumber was to remain in 
the yard of the plaintiff, piled loosely so as to 
dry, and remain there from October 1st until 
the next spring, for the mere accommoda- 
tion of the defendants. It was drying for 
their benefit. Suppose there had been no 
burning, and after the defendants were noti- 
fied that the lumber was ready for them, 
piled and marlied, and the defendants had 
delayed to expressly accept it, or to pay any 
attention to it, at the expiration of tne 90 
days after that, is there any doubt that the 
plaintiff could have sued the defendants for 
the money and have recovered? So he may 
recover now. The burning could make no 
difference in the liability, if it did in the dis- 
position, of the defendants to pay for it ac- 
cording to the conti'act. The defendants 
placed this practical constraction upon the 
contract (which is entire) when iney esti- 
mated the dry lumber in the pile, and paid 
for it accordingly. Then, as a matter of 
mere contract, without reference to the tech- 
nical questions of delivery and acceptance, 
the plaintiff had fully performed his part of 
the contract, and was therefore entitled to 
the consideration agreed to be paid by the 
defendants. In such, a very clear case we 
shall not place much stress upon the mere 
technical question whether the lumber was 
actually delivered by the plaintiff, or accept- 
ed by the defendants, as in other cases not 
applicable. On the merits of the case, we 
are not asiied to disturb the verdict, but cer- 
Inin errors of the trial court are alleged, 
uhicli, the learned counsel of the appellants 



claim, affected the merits of the case or mis- 
directed the jury. 

We have carefully examined the excep- 
tions, and we cannot find that any of them 
were material to the merits and real justice 
of the case, except, perhaps, that one re- 
lating to the charge of the court, as to the 
effect of the notice to the defendants that 
the lumber was ready for them, piled and 
marked, and the legal effect of the defend- 
ants' delay in expressly accepting or reject- 
ing the same, for an unreasonable time. 
That instruction was as follows: "If the 
lumber was piled, and notice thereof given to 
the defendants, and the defendants did not, 
within a reasonable time after notice, notify 
the plaintiff of their refusal to accept a de- 
livery, an acceptance or delivery may be 
presumed or inferred by the jury, rroiu the 
failure of the defendants to give notice of 
their refusal, and ought to be so inferrea, 
and in that case your answer to question No. 
10 should be 'Yes.' " This "silence and de- 
lay" may be found in some other parts of 
the charge excepted to. To show that this 
instruction is erroneous, the learned counsel 
of the appellants cite the language of Mr. 
Benjamin, in his work on Salea, as follows: 
"The fair deduction from the authorities 
seems to be that this is a question of degree; 
that a long and unreasonable delay would 
afford stringent proof of acceptance, while 
a shorter delay would merely constitute some 
evidence to be taken into consideration with 
the other circumstances of the case." It 
would seem that this authority sanctioned 
the instruction. "Unreasonable delay," and 
refusal to accept "within a reasonable time," 
would seem to be substantially aliRe. Be- 
yond a reasonable time is unreasonable de- 
lay. If the delay is not reasonable, it is un- 
reasonable. The delay is "stringent proof of 
acceptance." This text is sustained by the 
cases cited by counsel. In application to the 
facts of this case, we think the instruction 
was strictly correct. This instruction Is di- 
rectly approved by the decision in the case 
of Mason v. Whitbeck Co., 35 Wis. 167, and 
many other cases in this and other courts. 
The learned counsel of the respondents cites 
many cases to the same effect, to which ref- 
erence may be had. But this case is too 
plain to burden this opinion by the citation 
of many authorities, and it has already oc- 
cupied much space in the reports. The fires 
which burned the defendants' factory and 
the plaintiff's mill and much of this lumber 
were most unfortunate, aud the case is a 
hard one for the defendants; but it must be 
a hard one to one of the parties in any 
event; but this should not press the courts 
into the establishment of unsound legal prin- 
ciples. 

We find no error in the record which ought 
to reverse the judgment. The judgment of 
the circuit court is affirmed. 
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DYER ft al. T. GREAT XORTHERN RY. CO. 

(53 N. W. 714, 51 Minn. 345.) 
Supreme Court of Minnesota. Xov. 21, 1892. 

Appeal from municipal court of St. Paul; 
Twohy, Judge. 

Action by W. J. liyer and others, copart- 
ners as W. J. Dyer & Bros., against the 
Great Northern Railway Company, to recover 
the value of a piano shipped by them over 
defendant's road. The cause was submitted 
for decision to the court upon a stipulation 
of facts, which are set out in the opinion. 
Judgment was ordered fov plaintiffs. Frbm 
an order denying a new trial, defendant ap- 
peals. Reversed. 

M. D. Grover and R. A. Wilkinson, for ap- 
pellant. M. C. Laughlin and Mr. Morrison, 
for respondents. 

COLLINS. J. Plaintiffs were the consign- 
ors, one Colwell the consignee, and defend- 
ant the common carrier, of a piano shipped 
from Minneapolis to Anoka over its line of 
railway. When the instrument was deliver- 
ed to defendant for carriage its agent gave 
the usual bill of lading to plaintiffs, aud this 
was immediately transmitted by them to Col- 
well, the consignee. Soon after its arrival 
at Anoka, and before Colwell had the oppor- 
tunity to remove it from the depot, the piano 
was destroyed by fire. Thereupon Colwell 
made a claim upon defendant for its value, 
producing the bill of lading and an invoice, 
from which it appeared that he had purchas- 
ed the piano from plaintiffs, and had partly 
paid for the same. The fact was that the 
sale to Colwell was conditional, a written 
contract having been made that the title to 
the instrument should remain in plairititts 
until Colwell paid for it in full, and a copy 
of this contract had been duly filed in the of- 
fice of the proper city clerk a few days be- 
fore the fire, in compliance with the provi- 
sions of the statute. Gen. St. 1878, c. 39, §§ 
lu, etc. Defendant had no actualknowledge 



of this, and had not been advised in anjr 
manner as to plaintiffs" claim upon the 
piano, when, in settlement of Colwell's de- 
mand, it paid to him its full value. It is 
thoroughly settled that if no other facts ap- 
pear the consignee, and not the consignor, of 
property delivered to a common carrier mtlst 
hi considered its owner. Benjamin v. Levy, 
39 Minn. 11, 38 N. W. 702. The legal pre- 
sumption is that, upon the delivery of goods, 
to a common carrier, the title thereto vests, 
in the consignee, and this presumption the- 
carrier has a right to rely upon. In the ab- 
sence of express notice from the consignor 
to the contrary. The carrier, therefore, has. 
the right to settle with the consignee in case 
the property is lost, stolen, or destroyed- 
Scammon v. Wells, Fargo & Co., 84 Cal. 311, 
24 Pac. 284; Pennsylvania Co. v. Holderman, 
09 Ind. IS; 2 Am. & Eng. Enc. Law, pp. 810,. 
811, and cases cited in notes. Again, upon 
the stipulated facts, Colwell had a special' 
property in the instrument, and as a speciat 
owner could recover its full value from the 
defendant. Chamberlain v. West, 37 Minn.. 
54, 33 N. W. 114. See, also, Jellett v. Rail- 
way Co., 30 Minn. 265, 15 N. W. 237; Browu 
V. Shaw, 51 Jlinn. 2(J(i, 53 N. W. 633; Mars- 
den V. Cornell, 62 N. Y. 215; Boston & M. It. 
Co. V. Warrior Mower Co., 76 Me. 200; White 
V. Webb, 15 Conn. 305. Counsel for respbnd- 
ents do not take issue upon these proposi- 
tions, but insist that, on the tiling of a copy 
of the conditional contract of sale, as before- 
stated, defendant carrier had notice th.at 
their clients retained title to the property, 
and was bound by such notice. The statute- 
(sections 15, etc., supra), have no applicaticu. 
They were enacted for the benefit aud pro- 
tection of the parties therein mentioued, 
namely, creditors of the vendee, subsequent 
purchasers, and mortgagees in good faith, 
and the well-established rules of law fixing: 
defendant's liability as a common carrier- 
were in no manner affected by the ijrovisioiis 
therein contained. 
Order reversed. 
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NATIONAL BANK OF COMMERCE OP 

BOSTON V. MERCHANTS' NAT. 

BANK OP MEMPHIS. 

(91 U. S. 92.) 

Supreme Court of the United States. Oct., 1875. 

BiTor to tlie circuit court of the United 
States for tlie district of Massachusetts. 

H. W. Paiue and H. O. Hutchins, for plain- 
tiff in error. W. U. Russell, contra. 

Mr. Justice STRONG delivered the opin- 
ion of the court. 

The fundamental question In this case is, 
whether a bill of lading of merchandise de- 
liverable to order, when attached to a time 
draft and forwarded with the draft to an 
agent for collection, without any special in- 
structions, may be surrendered to the draw- 
ee on his acceptance of the draft, or whether 
the agent's duty is to hold the bill of lad- 
ing after the acceptance for the payment. 
It is true, there are other questions growing 
out of portions of the evidence, as well as 
one of the findings of the jury; but they are 
questions of secondary importance. The 
bills of exchange were drawn by cotton-bro- 
kers residing in Memphis, Tenn., on Green 
& Travis, mevchants, residing in Boston. 
They were drawn on account of cotton ship- 
ped by the brokers to Boston, invoices of 
which were sent to Green & Travis; and bills 
of lading were taken by the shippei-.s, mark- 
ed in case of two of the shipments "To or- 
der," aiid in case of the third shipment mark- 
ed "For Green & Travis, Boston, Mass." 
There was an agreement between the ship- 
pers and the drawees that the bill of lading 
should be surrendered on acceptance of the 
bills of exchange; but the existence of this 
agreement was not known by the Bank of 
Memphis when that bank discounted the 
drafts, and took with them the bills of lad- 
ing indorsed by the shippers. We do not 
propose to inquire now whether the agree- 
ment, under these circumstances, ought to 
have any effect upon the decision of the case. 
Conceding that bills of lading are negotiable, 
and that their indorsement and delivery pass 
the title of the shippers to the property 
specified in them, and therefore that the 
plaintiffs, when they discounted the drafts 
and took the indorsed railroad receipts or 
bills of lading, became the owners of the 
cotton, it is still true that they sent the bills 
with the drafts to their correspondents in 
Now York, the Metropolitan Bank, with no 
instructions to hold them after acceptance; 
nnd the Metropolitan Bank transmitted them 
to the defendants in Boston, with no other 
iu.struction than that the bills were sent "for 
collection." What, then, was the duty of 
tlie dWendants? Obviously, it was first to 
obtain the acceptance of the bills of ex- 
[■hauge. But Green & Travis were not 
bound to accept, even though they had or- 
dered the cotton, unless the bills of lad- 
ing were delivered to them "contemporaneous- 



ly with their acceptance. Their agreement 
with their vendors, the shippers, secured 
them against such an obligation. Moreover, 
independent of this agreement, the drafts 
upon their face showed that they had been 
drawn upon the cotton covered by the bills 
of lading. Both the plaintiffs, and their 
agents the defendants, were thus informed 
that the bills were not drawn upon any 
funds of the drawers in the hands of Green 
& Travis, and that they were expetted to 
be paid out of the proceeds of the cotton. 
But how could they be paid out of the pro- 
ceeds of the cotton if the bills of lading 
were withheld? Withholding Jhem, there- 
fore, would defeat alike the expectation and 
the intent of the drawers of the bills. Hence, 
were there nothing more, it would seem that 
a drawer's agent to collect a time bill, with- 
out further instructions, would not be justi- 
fied in refusing to surrender the property 
against which the biH was drawn, after its 
acceptance, and thus disable the acceptor 
from making payment out of the property 
designated for that purpose. 

But it seems to be a natural inference, in- 
deed a necessary implication, from a time 
draft accompanied by a bill of lading in- 
dorsed in blank, that the merchandise (which 
in this case was cotton) specified in the bill 
was sold on credit, to be paid for by the 
accepted draft, or that the draft is a de- 
mand for an advance on the shipment, or 
that the transaction is a consignment to be 
sold by the drawee on account of the ship- 
per. It is difficult to conceive of any other 
meaning the instruments can have. If so, 
in tlie absence of any express arrangement 
to the contrary, the acceptor, if a purchaser, 
is clearly entitled to the possession of the 
goods on his accepting the bill, and thus 
giving the vendor a completed contract for 
payment. This would not be doubted, if, 
instead of an acceptance, he had given a 
promissory note for the goods, payable at the 
expiration of the stipulated credit. In such 
a case, it Is clear that the vendor could not 
retain possession of the subject of the sale 
after receiving the note for the price. The 
idea of a sale on credit is that the vendee 
is to have the thing sold on his assumption 
to pay, and before actual payment. The 
consideration of the sale is the note. But an 
acceptor of a bill of exchange stands in the 
same position as the maker of a promissory 
note. If he has purchased on credit, and 
is denied possession until he shall make pay- 
ment, the transaction ceases to be what it 
was intended, and is converted into a cash 
sale. Everybody understands that a sale 
on credit entitles the purchaser to immediate 
possession of the property sold, unless there 
be a special agreement that it may be re- 
tained by the vendor; and such is the well- 
recognized doctrine of the law. The reason 
for this is, that very often, and with mer- 
chants generally, the thing purchased is 
needed tO' provide means for the deferred 
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payment of the price. Hence it is justly in- 
ferred that the thing is intended to pass at 
once within the control of the purchaser. It 
is admitted that a different arrangement may 
be stipulated for. Even in a credit sale, it may 
be agreed by the parties that the vendor shall 
retain the subject until the expiration of tlie 
credit, as a security for the payment of the 
sum stipulated. But, if so, the agreement is 
special, something superadded to an ordi- 
nary contract of sale on Credit, the existence 
of which is not to be presumed. Therefore, 
in a case where the drawing of a time draft 
against a consignment raises the implica- 
tion that the goods consigned have been 
sold on credit, the agent to whom the draft 
to be accepted and the bill of lading to be 
delivered have been intrusted cannot rea- 
sonably be required to know, without in- 
struction, that the transaction is not what 
it purports to be. He has no right to as- 
sume and act on the assumption that the 
vendee's term of credit must expire before 
he can have the goods, and that he is bound 
to accept the draft, thus making himself ab- 
solutely responsible ' for the sum named 
therein, and relying upon the vendor's en- 
gagement to deliver at a future time. This 
would be treating a sale on credit as a 
mere executory contract to sell at a subse- 
quent date. 

If the inference to be drawn from a time 
draft accompanied by a bill of lading is, not 
that it evidences a credit sale, but a request 
for advances on the credit of the consign- 
ment, the consequence is the same. Perhaps 
it is even more apparent. It plainly is, that 
the acceptance is not asked on the credit of 
the drawer of the draft, but on the faith of 
the consignment. The drawee is not asked 
to accept on the mere assurance that the 
drawer will, at a future day, deliver the 
goods to reimburse the advances: he is ask- 
ed to accept in reliance on a security in hand. 
To refuse to him that security is to deny him 
the basis of his requested acceptance: it is 
remitting him to the personal credit of the 
drawer alone. An agent for collection hav- 
ing the draft and attached bill of lading can- 
not be permitted, by declining to surrender 
the bill of lading on the acceptance of the 
bill, to disappoint the obvious intentions of 
the parties, and deny to the acceptor a sub- 
stantial right which by his contract is as- 
sured to him. The same remarks are ap- 
plicable to the case of an implication that 
the merchandise was shipped to be sold on 
account of the shipper. 

Nor can it make any difference that the 
draft with the bill of lading has been sent 
to an agent (as in this case) "for collection." 
That instruction means simply to rebut the 
inference from the indorsement that the 
agent is the owner of the draft. It indicates 
an agency. Sweeny v. Easter, 1 Wall. 166. 
It does not conflict with the plain inference 
from, the draft and accompanying bill of lad- 
ing that the former was a request for a 



promise to pay at a future time for goods 
sold on credit, or a request to make ad- 
vances on the faith of the described consign- 
ment, or a request to sell on account of the 
shipper. By such a transmission to th? 
agent, he is instructed to collect the money 
mentioned in the drafts, not to collect the 
bill of lading; and the first step in the col- 
lection is procuring acceptance of the draft. 
The agent is, therefore, authorized to do all 
which is necessary to obtaining such .-u'- 
ceptance. If the drawee is not bound to .ac- 
cept without the surrender to him of the 
consigned property or of the bill of lading, 
it is the duty of the agent to make that sur- 
render; and if he fails to perform this duty, 
and in consequence thereof acceptance lie re- 
fused, the drawer and indorsers of the draft 
are discharged. Mason v. Hunt, 1 Doug. 
297. 

The opinions we have suggested are sup- 
ported by other very rational considerations. 
In the absence of special agreement, what 
is the consideration for acceptance of a 
time draft drawn against merchandise con- 
signed? Is it the merchandise'? Or is it 
the promise of the consignor to deliver? If 
the latter, the consignor may be wholly ir- 
responsible. If the bill of lading be to his 
order, he may, after acceptance of the draft, 
indorse it to a stranger, and thus wholly 
withdraw the goods from any possibility of 
their ever coming to the hands of the ac- 
ceptor. Is, then, the acceptance a mere pur- 
chase of the promise of the drawer? If so, 
why are the goods forwarded before the 
time designated for payment? They are as 
much, after shipment, under the control of 
the drawer, as they were before. Why 
incur the expense of storage and of insur- 
ance? And if the draft with the goods or 
with the bill of lading be sent to a bank for 
collection, as in the case before us, can it 
be incumbent upon the bank to take and 
maintain custody of the property sent dur- 
ing the interval between the acceptance and 
the time fixed for payment? (The shipments 
in this case were hundreds of bales of cot- 
ton.) Meanwhile, though it be a twelve- 
month, and no matter what the fluctuations 
in the market value of the goods may be, 
ar,e the goods to be withheld from sale or 
use? Is the drawee to run the risk of fall- 
ing prices, with no ability to sell till the 
draft is due? If the consignment be of 
perishable articles.— such as peaches, fish, 
butter, eggs, &c.,— are they to remain in a 
warehouse until the term of credit shall ex- 
pire? And who is to pay the warehouse 
charges? Certainly not the drawees. If 
they are to be paid by the vendor, or one 
who has succeeded to the place of the ven- 
dor by indorsement of the draft and bill of 
lading, he fails to obtain the price for which 
the goods were sold. 

That the holder of a bill of lading, who 
has become such by indorsement and by dis- 
counting the draft drawn against the con- 
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signed property, succeeds to the situation of 
the shipper, is not to be doubted. He has 
the same right to demand acceptance of the 
accompanying bill, and no more. If the 
shipper cannot require acceptance of the 
draft without surrendering the bill of lading, 
neither can the holder. Bills of lading, 
though transferable by indorsei*ent, are 
only quasi negotiable. 1 Pars. Shipp. 192; 
i!lanchard v. Page, 8 Gray, 297a. The in- 
dorser does not acquire a right to change the 
agreement between the shipper and his ven- 
dee. He cannot impose obligations or deny 
advantages to the drawee of the bill of ex- 
■chauge drawn against the shipment which 
ivcre not in the power of the drawer and 
<-ousignor. But. were this not so in the case 
■we have now in hand, the agents for col- 
lection of the drafts were not informed, ei- 
ther by the drafts themselves or by any in- 
structions they received, or in any other way, 
that the ownership of the drafts and bills of 
lading was not still in the consignors of the 
■cotton. On the contrary, as the drafts were 
sent "for collection," they might well con- 
clude that the collection was to be made for 
1:he drawers of the bills. We do not, therefore, 
perceive any force in the argument pressed 
upon us, that the Bank of Memphis was the 
purchaser of the drafts drawn upon Green 
* Travis, and the holder of the bills of lad- 
ing by indorsement of the shippers. 

It is urged that the bills of lading were con- 
"ttacts collateral to the bills of exchange which 
the bank discounted, and that, when transfer- 
led, they became a security for the principal 
■obligation; namely, the contract evidenced by 
the bills of exchange,— for the whole contract, 
and not a part of it; and that the whole con- 
tact required not only the acceptance, but the 
payment of the bills. The argument assumes 
the very thing to be proved; to wit, that the 
transfer of the bills of lading were made to se- 
cure the payment of the drafts. The opposite 
■of this, as we have seen, is to be inferred from 
the bills of lading and the time drafts drawn 
.-against the consignments, unexplained by ex- 
press stipulations. The bank, when discount- 
ing the drafts, was bound to know that the 
■drawers on their acceptance were entitled to 
the cotton, and, of course, to the evidences of 
title to it. If so, they knew that tlie bills of 
lading could not be a security for the ultimate 
payment of the drafts. Payment of the drafts 
by the drawees was no part of the contract 
when the discounts were made. The bills of 
■exchange were then incomplete. They needed 
acceptance. They were discounted in the ex- 
pectation that they would be accepted, and that 
thus the bank would obtain additional prom- 
isors. Tiio whole purpose of the transfere of 
the bills of lading to the bank may, therefore, 
AveU have been satisfied when the additional 
iiames were secured by acceptance, and when 
the drafts thereby becpme completed bills of 
exchange. We have already seen, that whether 
the drafts and accompanying bills of lading 
evidenced sales on credit, or requests for ad- 



vancements on the cotton consisned, or bail- 
ments to be sold on the consignor's account, the 
drawees were entitled to the possession of the 
cotton before they could be required to ac- 
cept; and that, if they had declined to accept 
because possession was denied to them concur- 
rently with their acceptance, the effect would 
have been to disclTirge the drawers and in- 
dorsers of the dn'fts. The demand of accept- 
ance, coupled with a claim to retain the bills 
of lading, would have been an insufficient de- 
mand. Surely the purpose of putting the bills 
of lading into the hands of the b3nk was to 
secure the completion of the drafts by obtain- 
ing additional names upon them, and not to 
discharge the drawers and indorsers, leaving the 
bank only a resort to the cotton pledged. 

It is said, that, if the plaintiffs were not en- 
titled to retain the bi:is of lading as a security 
for the payment of the drafts after their ac- 
ceptance, their only security for payment was 
the undertaking of the drawees, who were 
without means, and the promise of the accept- 
ors, of whose standing and credit they knew 
nothing. This may be true; though they did 
know that the acceptors "had previously prompt- 
ly met their acceptances, which were numerous, 
and large in amount. But, If they did not 
choose to rely solely on the responsibility of the 
acceptors and drawers, they had it in their poAv- 
er to instnict their agents not to deliver the 
cotton until the drafts were paid. Such in- 
structions are not infrequently given in case of 
time drafts against consignments; and the fact 
that they are given tends to show that in tlie 
commercial community It is imderstood, that, 
without them, agents for collection would be 
obliged to give over the bills of lading on ac- 
ceptance of the draft. Such instructions would 
be wholly unnecessary, if it is the duty of such 
agents to hold the bills of lading as securities 
for the ultimate payment. 

Thus far, we have considered the question- 
without reference to any other authority than 
that of reason. In addition to this, we think 
the decisions of the courts and the language of 
many eminent judges accord with the opinions 
we avow. In the case of Lanfear v. Blossom, 
1 La. Ann. 148, the very point was decided, 
after an elaborate argument both by the coun- 
sel and by the cou-t. It was held tliat "where 
a bill of exchange drawn on a shipment, and 
payable a certain number of days after sight, 
is sold, with the bill of lading appended to it, 
the holder of the bill of exchange cannot, in 
the absence of proof of any local usage to the 
contrary, or of the immment insolvency of the 
drawee, require the latter to accept the bill ot 
e-xchange, except on the delivery of the bill 
of lading; and when, in consequence of tlie 
refusal of the holder to deliver the bill of lad- 
ing, acceptance is refused, and the bill protest- 
ed, the protest will be considered as made with- 
out cause, the drawee not having been in de- 
fault, and the drawer will be discharged." This 
decision is not to be distinguished in its essen- 
tial features from the opinions we have ex- 
pressed. A judgment in the same case to the 
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same effect was given in the commercial court 
of New Orleans bj- Judge Watts, who support- 
ed It by a veiy convmcing opinion. 14 Hunt, 
Mer. Mag. 264. These decisions were made in 
l'-'4:j and 1840. In other courts, also, the ques- 
tion has arisen. What is the duty of a collecting 
bank to which time drafts, with bills of lading 
attached, have been sent for collection? and 
the decisions .have been, that the agent is 
bound to deliver the bills of lading to the ac- 
ceptor on his acceptance. In the. case Wiscon- 
sin Marine & Fire Ins. Co. v. Bank of British 
North America (decided in 18C1) 21 U. C. Q. 
B. 284, where it appeared that the plaintiff, a 
bank at Milwaukee, Wis., had sent to the de- 
fendants, a bank at Toronto, for collection, a 
bill drawn by A. at Milwaukee on B. at Toronto, 
payable forty-five days after date, together with 
a bill of lading, Indorsed by A., for certain 
wheat sent from Milwaukee to Toronto, it was 
held, that, in the absence of any instructions 
to tlie contrary, the defendants were net bound 
to retain the bill of lading nntil payment of the 
draft by B., but were right in giving it up to 
him on obtainuig his acceptance. This case 
was reviewed m 1863 in the court of error and 
appeals, and the judgment affirmed. 2 U. C. 
Err. & App. 282. See, also, Gooodenougli v, 
Banli, 10 U. C. C. P. .51; Clark v. Bank, 13 
<4ranl, Ch. 211. 

There are also muny expressions of opinion 
Iiy the most respectable courts, which, tliough 
not judgments, and therefore not authorities, 
are of weight in determining what are the im- 
plications of such a state of facts as this case 
exhibits. In Shepherd v. Harrison, L. R. 4 Q. 
B., 493, Lord Cockburn said: "The authori- 
ties are equally good to show, when the con- 
signor sends the bUl of lading to an agent in 
this country to be by him handed over to the 
•consignee, and accompanies that with bills of 
exchange to be accepted by the consignee," that 
that "indicates an mtention that the handing 
over of the bill of lading, and the acceptance 
of the bill or bills of exchange, should be con- 
<!urrent parts of one and the same transaction." 
The case subsequently went to the house of 
lords (5 H. L. 133) when Lord Cairns said: 
^Tt they (the drawees) accept the cargo and bill 
of lading, and accept the bill of exchange drawn 
against the cargo, the object of those who ship- 
ped the goods is obtained. They have got the 
1)111 of exchange In return for the cargo; they 
■discount, or use it as they think proper; and 
they are virtually paid for the goods." In 
Coventry v. Gladstone, 4 L. R. Eq. 493, It was 
declared by the vice-chancellor that "the par- 
ties shipping the goods from Calcutta, in the 
absence of any stipulation to the contrary, did 
give their agents in England full authority, if 
they thought fit, to pass over the bill of lading 
to the person who had accepted the bill of ex- 
change" dravra against the goods, and attached 
to the bill of lading; and it was ruled that an 
alleged custom of trade to retain the bill of 
lading vmtil payment of the accompanying draft 
on account of the consignment was exceptional, 
and was not established as being the usual 



course of business. In Schuchardt v. Hall, 39 
Md. 590, which was a case of a time draft, ac- 
companied by a bill of lading, hypothecated by 
the drawer, both for the acceptance and pay- 
ment of the draft, and when the drawers had 
been authorized to draw against the cargo ship- 
ped, it was said by the court: "Under their 
contract with the defendants, the latter were 
authorized to draw only against the cargo of 
wheat to be shipped by the Ocean Belle; and 
they (the drawees) were, therefore, not bound 
to accept without the dellveiy to them of the 
bill of lading." See also the language of the 
judges in Gurney v. Behrend, 3 El. & Bl. 022; 
Bank v. Wright, 48 N. Y. 1; Bank v. Daniels, 
47 N. Y. 631. 

We have been unable to discover a single de- 
■cision of any court holding the opposite doc- 
trines. Those to which we have been referred 
as directly in point determine nothing of the 
kind. Gilbert v. Guignou, L. R. 8 Ch. 16, was 
a contest between two holders of several bills 
of lading of the same shiiament. The question 
was, which had priority ? It was not all wheth- 
er the drawee of i time draft against a con- 
signment has not a right to the bill of lading 
when he accepts. The drawer had accepted 
without requiring the surrender of the first in- 
dorsed bill of lading; and the lord chancellor, 
while suggesting a query whether he might not 
have declined to accept unless the bills of lad- 
ing were at the same time dehvered up to him, 
remarked, "If he was content they should re- 
main in the hands of the holdei', it was ex- 
actly the same thing as if he had previously 
and originally authorized that course of pro- 
ceeding; and that (according to the chancellor's 
view) was actually what had happened in the 
case." Nothing, therefore, was decided respect- 
ing the rights of the holder of a time draft, to 
which a bill of lading Is attached, as against 
the drawee. The contest was wholly inter 
alios. 

Seymour v. Newton, 105 Mass. 272, was the 
case of an acceptance of the draft, without the 
presentation of the bill of lading. In that re- 
spect. It was like Gilbert v. Guignon. No ques- 
tion, however, was made in regard to this. The 
acceptor became insolvent before the arrival of 
the goods; and aU that was decided was, that, 
under the circumstances, the jury would be 
authorized to find that the lien of the shippers 
had not been discharged. It was a case of 
stoppage In transitu. It is true, that, in deliv- 
ering the opinion of the court. Chief Justice 
Chapman said: "The obvious purpose was, 
that there sliould be no delivery to the vendee 
till the draft should be paid." But the remark 
was purely obiter, uncalled for by any thing in 
the case. Neweomb v. Boston & L. R. Corp., 
115 Mass. 230, was also the case of acceptance 
of sight drafts, without requiring the delivery 
of the attached bills of lading: and the contest 
was not between the holder of the drafts and 
the acceptor; it was between the holder of the 
drafts with the bills of ladiag and the carrier. 
We do not perceive that the case has any ap- 
plicability to the question we have now under 
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consideration. True, there, as in the case of 
Seymour v. Newton, it was remarked by the 
judge who delivered the opinion, "The railroad 
receipts were manifestly intended to be held by 
the collecting bank as security for the accept- 
ance and payment of the drafts." Intended by 
whom? Evidently the court meant by, the 
drawees and the bank; for It is immediately 
added, "They continued to be held by the bank 
after the drafts had been accepted by Chandler 
& Co. (the drawees), and until at Chandler & 
Co.'s request they were paid by the plaintiff; 
and the receipts with the drafts still attached 
were indorsed and delivered by Chandler & 
Co. to the plaintiff." In StoUenwerck v. Thach- 
er, 115 Mass. 224 (the only other case cited by 
the defendants in eiTor as in point on this ques- 
tion), there were instructions to the agent to de- 
Uver the bill of lading only on payment of the 
draft; and It was held that the special agent, 
thus instructed, could not bind his principal by 
a delivery of the bill without such payment. 
Nothing was decided that is pertinent to the 
present case. In Bank v. Bayley, Id. 228, where 
the instructions given to the collecting agent 
were, so far as it appears, only that the drafts 
and bills of lading were remitted for collection, 
and where acceptance was refused. Chief Jus- 
tice Gray said: "The drawees of the draft at- 
tached to each of the bills of lading were not 
entitled to the bill of lading, or the property 
described therein, except upon acceptance of the 
draft." It is but just to say, however, that 
this remark, as well as those made by the same 
judge in the other Massachusetts cases cited, 
was aside from the decision of the court. 

After this review of the authorities cited, 
as in point, in the very elaborate argument 
for the defendants in error, we feel justified in 
saying, that. In our opinion, no respectable case 
can be found in which it has been decided that 
when a time draft has been drawn against a 
consignment to order, and has been 'orwarded 
to an agent for collection with the bill of lading 
attached, without any further instructions, the 
agent is not justified in delivering over the bill 
of lading on the acceptance of the draft. 

If tills, however, were doubtful, the doubt 
ought to be resolved favorably to the agent. 
In the case ui hand, the Bank of Commerce, 



having accepted the agency to collect, ^aa- 
bound only to reasonable care and diligence in 
the discharge of its assumed duties. Wanen 
V. Bank, 10 Cush. 582. In a case of doubt, its 
best judgment was all the principal had a right 
to require. If the absence of specific instruc- 
tions left it uncertain what was to be done 
further than to procm'e acceptances of the 
drafts, and to receive payment when they fell 
due, it was the fault of the principal. If the 
consequence was a loss, it would be most un- 
just to cast the loss on the agent. 

Applying what we have said to the instruc- 
tion given by the learned judge of the circuit 
court to the jiny, it is evident that he was in 
error. Without discussing in detail the several 
assignments of error, it is sufficient for the ne- 
cessities of this case to say that it was a mis- 
take to charge the jury, as they were charged, 
that "in the absence of any consent of the' 
owner of a bill of exchange, other than such as 
may be implied from the mere fact of sending 
'for collection' a bill of exchange with a biU 
of lading pasted or attached to a bUl of ex- 
change, the bank so receiving the two papers 
for collection would not be authorized to sep- 
arate the bill of lading from the bill of ex- 
change, and surrender it before the bill of ex- 
change was paid." And again: there was er- 
ror in the following portion of the charge: 
"But if the Metropolitan Bank merely sent to 
the defendant bank the bUls of exchange with 
the bills of lading attached for collection, with 
no other instructions, either expressed or im- 
plied from the past relations of the parties, 
they would not be so justified in surrendering 
(the bills of lading) on acceptance only." The 
Bank of Commerce can be held liable to the 
owners of the drafts for a breach of duty in 
surrendering the bills of lading on acceptance 
of the drafts, only after special instructions to 
retain the bills until payment of the acceptances. 
The drafts were all time drafts. One, it is 
true, was drawn at sight; but, in Massachu- 
setts, such drafts are entitled to grace. 

What we have said renders it unnecessary to 
notice the other assignments of error. 

The judgment of the circuit court is reversed, 
and *he record is remitted with directions to 
award a new ti'ial. 



WHEN TITLE PASSES. 



201 



BAKEK V. CHICAGO, M. & ST. P. RY. CO. 

(67 N. W. 376.) 

Supreme Court of Iowa. May 22, 1896. 

Appeal from district court, Woodbury coun- 
ty; S. M. Ladd, Judge. 

Action for the value of goods shipped over 
defendant's line of road. Judgment for the 
plaintiff, and the defendant appealed. Re- 
versed. 

Taylor, Shull & Famsworth, for appellant 
Lynn & Foley, for appellee. 

GRANGER,, J. 1. The case on appeal pre- 
sents two causes of action, the first being for 
dates, cranberries, and cabbage shipped from 
Sioux City to Hawarden, in Iowa. They were 
consigned to L. M. Lake, who refused to re- 
ceive them, and the company sold thea to 
third parties for two dollars. The petition 
charges a? conversion by the defendant The 
court instructed the jury that the plaintiff 
was entitled to recover the fair and reason- 
able value of the articles less the charges for 
transportation. The value, as alleged, is 
?10.30. The jury aUowed plaintiff $6. There 
is, in argument, as there should be, a con- 
eession that there was a conversion of the 
goods. The court left it to the jury to fix 
the amount, and there is testimony to show 
that the articles were worth from $10 to $12. 
There is no reason why we should disturb the 
finding of the jury, and the judgment in that 
particular will staad aflirmed. 

2. The other cause of action is for a car 
load of apples shipped from Boston, Mass., 
to Yankton, S. D. The apples were purchased 
for plaintiff by one Stickney about November 
21, 1892, and shipped by the National Dis- 
patch & Transfer Company to Chicago, and 
from there to Yankton by the defendant com- 
pany's line of road, reaching there about De- 
cember 4, 1892. After the shipment, the 
plaintiff, through defendant's agent at Sioux 
City, attempted to have the destination of the 
car changed to Sioux City, but it was not 
done. The purchase in Boston was made 
from York & Whitney, and the shipment was 
made by that firm to itself at Yankton. In 
making the purchase Stickney paid, on the 
car load, $100, and for the balance— $324— a 
draft was attached to the bill of lading by 
York & Whitney, and sent to the bank at 
Sioux City for collection. The plaintiff re- 
sided at Sioux City, and at Yankton there 
was no one to receive the apples, and after 
some time they were stored, and afterwards, 
in February, 1893, shipped to Sioux City, at 
the request of plaintiff. On reaching Sioux 
City they were found to be of no value, and 
plaintiff refused to accept them. The court, 
in charging the jury, stated the claims of the 
parties as follows: "The plaintiff claims that 
through his agent, Stickney, he purchased a 
car load of 150 barrels of apples in Boston, 
and paid $100 thereon, that the sellers, York 
& Whitney, as a condition of said sale, told 



plaintiff said apples were plaintiff's, and to 
have said apples shipped as plaintiff might 
wish, and to pay therefor when said apples 
reached their destination; that Stickney, the 
agent of plaintiff, caused said apples to be 
shipped in the name of York & Whitney to 
said York & Whitney at Yankton, S. D., and 
that said apples were so shipped and reached 
said Yankton, and that while there, by rea- 
son of the negligence of defendant, they were 
wasted, and lost by decay. The defendant 
claims that the car of apples was shipped by 
York & Whitney to themselves as consignee 
and that the apples were not to be delivered 
until the balance due thereon was paid for; 
and at the time of the injury, if any, to said 
apples they were the property of York & 
Whitney, and not of plaintiff; and defendant 
further claims that it exercised due diligence 
in the care of said apples." The court pre- 
sented to the jury two questions: ' First, 
whether by the purchase at Boston plaintiff 
became the owner of the apples, before he ob- 
tained tlie bill of lading, by the payment of 
the balance of the purchase price; and, sec- 
ond, if he did, then whether the defendant 
was negligent in caring for the apples at 
Yankton. In expressing the law as to what 
would amount to a transfer of title at Boston, 
so that the plaintiff would be the owner, the 
court said to the jury, in substance, that if 
there was an agreement by which the apples 
were plaintiff's, and there was no condition 
that the bill of lading was not to be delivered 
until the balance of the purchase price was 
paid, they became the property of plaintiff, 
so that he could recover. It then stated as 
follows: "If, however, you find from the 
evidence that 'the plaintiff, through his 
agent, Stickney, purchased the apples from 
York & Whitney in Boston, and paid $100 
thereon, and that nothing was said concern- 
ing the payment of the balance, or that it 
was agreed that the balance should be paid 
upon the delivery of the bill of l&ding to 
plaintiff, and it was arranged that the bill of 
lading should be made out to York & Whit- 
ney, to be turned over to plaintiff upon the 
pajfment of the balance due on the apples, 
then the apples would not become the prop- 
erty of the plaintiff until he received the bill 
of lading. So, too, miless you find that York 
& Whitney at the time of the purchase told 
Stickney that the apples were his, and he had 
accepted them, and that he could ship them 
as he pleased, and the bill of lading was made 
out to York & Whitney as consignees at the 
Instance of Stickney, the property did not 
pass to the plaintiff until he had received the 
bill of lading at Sioux City; and if you find 
under this instruction that the property did 
not pass to plaintiff until he received the bill 
of lading in Sioux City, then he did not be- 
ijome the owner of said property until after 
the injury, if any, occurred, and he could 
not recover the damages, if any, to said ap- 
ples." These rules of law are not ques- 
tioned, and in the light of them we may cjn- 
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sider an assignment of error tliat the court 
€rred in refusing to direct a verdict for the 
defendant because the plaintiff had no owner- 
ship of the property in controversy. It will 
be seen that it is the law of the case that, 
if nothing was said concerning the payment 
of the balance, or that it was agreed that the 
balance should be paid on the delivery of the 
bill of lading to plaintiff, and it was ar 
ranged that the bill of lading should be made 
out to York & Whitney, to be turned over to 
plaintiff upon the payment for the balance of 
the apples, then they would not become the 
property of plaintiff until he received the bill 
of lading. The purchase was made by Stick- 
ney, and his is the only testimony from which 
it can be known what the understanding at 
Boston was. There had been other transac- 
tions between York & "V^hitney and plaintiff, 
but they do not aid the question. Stickney, 
on his 'direct examination, makes some state- 
ments that, disconnected from his cross-ex- 
amination, might leave the conclusion in 
doubt as to the purpose of sending the draft 
for collection with the bill of lading. It will 
be seen that the law as stated makes the ab- 
sence of evidence to show an understanding 
that plaintiff was to have the apples regardless 
of the bill of lading fatal to plaintiff. The 
fact of such a right must be made to ap- 
pear to overcome the legal inference from 
sending the draft for collection with the bill 
of lading. The following Is the statement of 
Stickney on cross-examination: "The last 
time I was in Boston I bought these six cars 
of apples. Did not pay for them at that time 
in full; not the six cars. The car in ques- 
tion was one of the six. The bills of lading 
for the other cars were all forwarded to Mr. 
Baker, I expect. I had possession of the bill 
of lading there. I took it to York & Whitney, 
and gave them possession of it. They sent 
it, with the draft, to the bank here,— the 
draft for the balance of the one car load of 
apples. Mr. Baker couldn't get them until 
he paid that draft. I don't know of any con- 
tract or arrangement between York & Whit- 
ney and myself and Mr. Baker by which Mr. 
Baker could come into possession of that bill 



of lading without paying for the apples. 
There was nothing said about tha"t, that I 
know of." In his direct examination there is 
nothing actually in conflict with these state- 
ments, when carefully considered. He had 
before made purchases, and paid for them, 
and similar shipments had been made except 
as to bills of lading which were sent directly 
to plaintiff. On his direct examination he 
says, after speaking of other shipments: 
"When I bought these cars I suggested to 
him perhaps he had better ship them to his 
own order, not being very well acquainted 
with Mr. Baker, and send the draft with the 
bill of lading." The witness further said on 
his direct examination: "I asked him if I 
paid him one hundred dollars for each car if 
it would be all right; that he would ship the 
apples right through; and he said 'Yes,' it 
would be all right; it didn't make any dif- 
ference about that. I suggested to him, if 
it wasn't all right, whether it was or not, he 
could attach the draft to the bill of lading. 
He had never known Mr. Baker except what 
transactions I had done with him the last 
four or five weeks, and he said that would 
be all right; and I gave him directions where 
to ship each car." This evidence Is without 
practical conflict. There are general state- 
ments seemingly so; but at all times when 
the thought of payment is the controlling one 
there is nothing to indicate that the title wns 
to pass before payment. There is no phase 
of the evidence on whicl^ there can be a re- 
covery under the instructions, and hence the 
court should have directed a verdict for de- 
fendant on this branch of the case. This 
conclusion renders it unnecessary to consider 
the question of negligence or a failure to stop 
the car at Sioux City. As to the latter, how- 
ever, it may be said that the court instructed 
the jury that there was no evidence to show 
that defendant ought to have so stopped the 
car. 

The costs as to the branch of the case we 
affirm are but nominal, and the costs of the 
appeal will be taxed to appellee, and the 
judgment as to the claim for apples will 
stand reversed. 
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FREEMAN v. KRAEMER et al. 

(65 N. W. 455.) 

Supreme Court of Minnesota. Dee. 19, 1895. 

Appeal from municipal court of 'Dul\ith; 
Roger S. Powell, Judge. 

Action by C. F. Freeman, doing business as 
C. F. Freeman & Co., against P. G. Kraemer 
and others, for conversion. From an order 
denying a new trial, after a verdict for plain- 
tiff, defendants appeal. Affirmed. 

L. U. C. Titus, for appellants. Jaques & 
Hudson, for respondent. 



CANTY, J. On November 26, 1894, plain- 
tiff shipped a car load of oats and a car load 
of hay from Roberts, Wis., to one Stevenson, 
a commission merchant at Duluth, Minn. A 
bill of lading or shipping receipt, whichever it 
may be called, was issued by the railway com- 
pany to plaintiff (as C. F. Freeman & Co.) for 
each car. One of these bills of lading, as far 
as here material, reads as follows: "Chicago, 
St. Paul, Minneapolis & Omaha Railway Co. 
No. ear, 12,444. Roberts Station, Nov. 26, 
1894. Received of C. F. Freeman & Co., in 
apparent good condition, marked, Geo. F. Ste- 
venson, Duluth, Minn.: Articles, baled hay, 
weight 20,400, as described above; contents 
and value unknown; to be transported by the 
Chicago, St. Paul, Minneapolis & Omaha Rail- 
way Companj' to the destination named above. 
* * * J. E. Bethel, Agent." The other bill 
of lading is in the same form. A few days 
prior to this, Stevenson wrote plaintiff offering 
$12 per ton for one car of hay, and 31% cents 
per bushel for one car of oats, and the ship- 
ment to him was in response to his offer. Im- 
mediately on shipping the two cars, plaintiff 
■dre>v one draft for the price of the hay, and at- 
tached it to the bill of lading for the car of 
hay, and drew another draft for the price of 
the oats, and attached it to the bill of lading 
for the car of oats. These drafts were drawn 
on Stevenson in favor of plaintiff's banker 
at Roberts, who forwarded them, with the at- 
tached bills of lading, to another banker at 
Duluth, for collection, but the drafts were not 
discounted. These drafts arrived in Duluth 
and were presented to Stevenson for payment 
on November 2Sth, but he refused to pay them, 
giving as an excuse that the cai-s had not yet 
arrived. The cars had arrived on the 27th, 
and on the 28th the railway company, on the 
order of Stevenson, delivered them to defend- 
ants, who claim that they bought the oats and 
hay from Stevenson in good faith, and paid 
him in full for the same. The 29th of Novem- 
ber was a legal holiday, and on the next day 
the Duluth banker attempted to find Steven- 
son, and again demand payment of the drafts 
from him, but he could not be found. There- 
upon the drafts and bills of lading were re- 
turned to plaintiff, who proceeded to Duluth, 
and demanded the oats and hay of defendants, 
who refused to deliver the same to him, and 
(his action was brought for damages for the 



conversion of the same by defendants. On 
the trial the court ordered the jury to return 
a verdict for plaintiff for the value of the prop- 
erty, and from an order denying their motion 
for a new trial defendants appeal. 

We are of the opinion that the order appealed 
froii^ should be affirmed. It clearly and con- 
clUi..<?ly appears from the evidence that the 
sale or contemplated sale from plaintiff to Ste- 
venson was to be a cash transaction. No in- 
dicia of ownership was given to Stevenson. 
On the contrary, the bills of lading were 
forwarded by plaintiff, with the drafts at- 
tached to them, in such a manner as to make 
the intended delivery of the bills to Steven- 
son concurrent with the payment of the 
drafts for the purchase price of the prop- 
erty. From the circumstances, it conclu- 
sively appears that plaintiff did not intend 
to vest the title to the property in Steven- 
son until the goods were paid for. Of course, 
where, on an absolute sale of goods, credit is 
given, so that the delivery and payment of 
the purchase price are not intended to be con- 
current acts, the delivery is absolute, and, in 
the absence of fraud or mistake, there is no 
way of revesting the goods in the vendor, ex- 
cept by the exercise of the right of stoppage in 
transitu. Where it is a conditional sale on 
credit, the title not to pass until paid for, it is 
void as against subsequent purchasers in good 
faith for value, unless the proper evidence of 
the transaction is filed of record, pursuant to 
sections 4148 and 4149, Gen. St. 1894. But 
this statute has no application to cash sales. 
National Bank of Commerce v. Chicago, B. & 
N. K. Co., 44 Minn. 231, 46 N. W. 342, 560. 
Where the sale is to be a cash transaction, if 
the vendee gets possession before the purchase 
price is paid, his possession will, at least for a 
short period, be regarded as merely condition- 
al, and of such a character that he cannot vest 
a purchaser from him with title. National 
Bank of Commerce v. Chicago, B. & N. R. Co., 
supra; Benj. Sales (6th Ed., Am. notes) p. 
282. See, also. Emery v. Bank, 25 Ohio St. 
300; Bank v. Kelly. 57 N. Y. 34; Bank v. 
Daniels, 47 N. Y. 631; Bank v. Jones, 4 N. Y. 
497, — which are cases similar in principle to 
this. 

2. Appellants contend that plaintiff had con- 
ferred indicia of ownership on Stevenson, and 
that this gave Stevenson power to vest title by 
estoppel in appellants. In view of the au- 
thorities just cited, it is hardly necessary to 
say that merely shipping the goods addressed 
to the consignee, while retaining the bills of 
lading, confers no indicia of ownership on the 
consignee. 

3. It is also contended that the instruments 
delivered to plaintiff by the railway company 
in this instance were not bills of lading, but 
what counsel terms mere "shipping receipts," 
and that the retention by the consignor of 
these receipts was not a retention of the in- 
dicia of ownership, but that the same passed to 
the consignee. Whether, if counsel's premises 
were correct, his conclusion would be, we need 
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not consider. These Instruments consist each 
of a receipt for the goods, and an agreement 
to transport them to a certain place, and, in 
our opinion, are bills of lading. See Eailway 
Co. V. Johnston (Neb.) 63 N. W. 144. 

4. There is nothing m the point that plain- 
tiff failed to establish his ownership or right 
to possession of the property. He must have 
been in possession of the property when he 
shipped it. It is true that it appears from the 
evidence that, in answer to Stevenson's first 



inquiry for hay, plaintiff stated that he had nO' 
hay, but that another party at Roberts had 
some, which he was going to press. In re- 
sponse to Stevenson's second Inquiry for hay 
and oats both, plaintiff shipped the two cars, 
but never in any manner claimed to be acting 
for said third party (whose name is nowhere 
disclosed), nor for any one but himself, in 
making such shipment. 

This disposes of the case, and the order ap- 
pealed from is affirmed. 
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FIFTH NAT. BANK OP CHICAGO v. 
BAYLEY. 

(115 Mass. 228.) 

Supreme Judicial Court of Massachusetts. 
Suffoll£. June 18, 1874. 

Replevin for four hundred barrels of flour. 
In the superior court judgment was ordered 
for the plaintiff on agreed facts in substance 
B.S follows, and the defendant appealed to 
this court: 

On June 5 and 6, 1871, R. H. Sage owned 
and shipped at Chicago for Boston five hun- 
dred barrels of flour by bills of lading where- 
by the flour was deliverable to his own or- 
der. On the same days he made drafts in 
favor of I. G. Lombard, the plaintiff's ca'sh- 
ier, upon E. Williams & Co., Boston, one for 
$1,800, and the other for $1,000, and attached 
the bills of lading thereto, and indorsed on 
each bill of lading, "Deliver the within to the 
order of "e. Williams & Co. R. H. Sage," 
and delivered the bills of lading to the plain- 
tiff as collateral cecurity for the payment of 
the said sums which the plaintiff advanced 
him thereupon. The plaintiff then forward- 
ed all the papers to Boston for coUecton. 

These drafts were duly presented to E. 
Williams & Co., who refused to accept them, 
and they were immediately returned to the 
plaintiff. 

On June 13, when the $1,000 draft wa,s re- 
ceived by the plaintiff in Chicago, Sage de- 
livered to the plaintiff, in exchange for it, a 
draft on Crockett Bros, for $1,000, and for 
the returned bill of lading which was deliv- 
ered up to the transportation company, a 
new original bill of lading, indorsed: "De- 
liver to the order of Crockett Bros. R. H. 
Sage." The plaintiff then forwarded all the 
papers to Boston for collection. 

On June 16th, when the $1,800 draft on E. 
Williams & Co. arrived in Chicago, Sage paid 
tlie plaintiff on account $300, and delivered 
to the plaintiff, in exchange for tlife balance 
of the returned draft, a new draft for $1,.500, 
on Crockett Bros., and for the returned bill 
of lading, which was delivered up to the 
transportation company, a new original bill 
of lading, indorsed: "Deliver to the order of 
■Crockett Brothers. R. H. Sage." The plain- 
tiff then forwarded all the papers to Boston 
lor collection. 



Both lots of flour arrived in Boston, and 
while in the carrier's hands, two iMindred 
barrels were attached by the defendant, a 
deputy sheriff, upon a writ in favor of a 
creditor of Sage, on June 16th, and two Hun- 
dred barrels on June 19th. 

Crockett Bros, refused to accept the drafts, 
which, with the other papers, were then im- 
mediately returned to the plaintiff, who 
again, and after the attachments had been 
made, exchanged the bills of lading for bills 
of lading indorsed to the plaintiff, and upon 
them received from tfie carrier the one hun- 
dred barrels not attached. The plaintiff then 
duly made demand on the defendant for the 
attaclied flour, and the defendant refused to 
deliver it to the plaintiff; and thereupon the 
plaintiff replevied the same in this action. 

E. H. Abbot and L. A. Jones, for plaintiff. 
G. O. Shattuck and O. W. Holmes, Jr., for do- 
fendant. 

GRAY, C. J. This case is governed by 
those of National Bank of Cairo v. Crocker, 
111 Mass. 103, and National Bank of Green 
Bay V. Dearborn, 115 Mass. 219. 

The bills of lading by which the carrier 
undertook to deliver the goods to the shipper 
or his assigns were representatives of the 
property. The delivery of those bills of lad- 
ing to the plaintiff corporation as collateral 
security for the payment of its advances, al- 
though it would not have enabled it to sue 
the carrier upon the contract therein made 
with the slilpper, yet did transfer at least a 
special property in the goods to the plaintiff, 
(for which its discount of the drafts was a 
valuable consideration,) and gave it a right 
of immediate possession sufficient to main- 
tain replevin against the shipper or any one 
attaching the goods as his property. 

The drawees of the draft attached to each 
of those bills of lading were not entitled to 
the bill of lading or the property described 
therein, except upon acceptance of the draft, 
and, having refused to accept it, the order, 
indorsed by the shipper upon the bill of lad- 
ing, for the delivery of the goods to the 
drawees, never took effect. Judgment for 
the plaintiff. 

ENDICOTT and DBVBNS, JJ., absent. 
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KIMBALL et al. v. SAGUIN. 

(53 N. W. 116, 86 Iowa, 180.) 

Supreme Covirt of Iowa. Oct. 7, 1892. 

Appeal from district court, Pottawattamie 
county; H. E. Deemer, Judge. 

Tliis is an action upon a promissory note 
executed by defendant Saguin to defendant 
William Siedentopf or order, by whom it was 
assigned to defendant Farnswortb, by liim to 
the First National Bank of Council Bluffs, and 
by said bank to the plaintiff. Saguin alone 
defends, and alleges that said note, together 
with $1,500 in cash, was given to Siedentopf 
in consideration of a conveyance to defendant 
of certain real estate by said Siedentopf; that 
for the purpose of inducing defendant to make 
said purchase and to pay said money and ex- 
ecute said note, the said Siedentopf made cer- 
tain false and fraudulent representations con- 
cerning the title in himself to said real estate, 
knowing the said representations to be false; 
that, relying upon said false representations as 
true, he, the defendant, was induced to pay 
said money to execute said note to Siedentopf, 
and to receive from him his deed of convey- 
ance for the real estate so purchased; and 
that the title so conveyed to him has wholly 
failed; wherefore he says there is no considera- 
tion for said note. He alleges that neither the 
plaintiffs, nor either of the assignees of said 
note, were bona fide purchasers thereol' for 
value before due without notice, wherefore he 
iisks that said note be fully canceled. Issues 
were joined by reply, the case submitted to a 
jury, and a verdict for defendant Saguin, witli 
certain special findings, returned. Judgment 
was entered upon the verdict and findings in 
favor of defendant Saguin. Plaintiffs appeal. 

Finley Burke, George W. Hewitt, and W. 
H. Ware, for appellants. A. T. & I. N. Flick- 
inger, for appellee. 

GIVEN, J. 1. The conveyance from Sie- 
dentopf to Saguin was with limited covenants, 
as follows: "Do hereby covenant to warrant 
and defend the title to said premises against 
the lawful claims of all persons claiming by, 
through, or under me." The failure of title 
alleged was not by reason of any person claim- 
ing through or under the defendant Siedentopf, 
but because of his having no valid title to 
the property conveyed. There is no allega- 
tion of a breach of the covenant in the deed, 
or of a verbal warranty and breach thereof; 
but the defense is fraud and deceit in knowing- 
ly and fraudulently misrepresenting the title 
held by the grantor. Appellants contend that 
an action or defense for deceit in misreprc- 
.sentation of title will not lie; that the only 
remedy for a failure of title is upon the cove- 
nants in the deed; and that, where these are 
limited, the purchaser takes all risks not cov- 
ered by the limited covenant; and if there be 
no covenant, as in case of a quitclaim deed, 
he takes all risks as to title; that when it is 
intended that the vendor shall answer for the 
title, covenants are inserted in the deed tliat 



define the terms of the contract; that cove- 
nants will not be implied; and that the pur- 
chaser takes the title at his own risk, except 
as it may be warranted by covenants in the 
deed. In considering the question before us 
we must keep in mind the distinction between 
an action for a breach of warranty and an ac- 
tion for fraud and deceit. Appellant cites 
cases wherein the courts have either expressed 
doubts upon the right to maintain an action for 
fraudulent representations as to the grantor's 
title, or the opinion that such an action could 
not be maintained, but an examination of these 
cases shows that the question before us was 
not involved nor determined. In Leonard v. 
Pitney, 5 Wend. 30, Marcy, J., says: "Doubts 
may well be entertained whether an action at 
law will lie for a deceitful and false repre- 
sentation of title in the vendor of real es- 
tate. Such an action has not as yet, I be- 
lieve, been sustained, except, it may be, in 
some of the states where the same tribunal is 
possessed of equitj' jurisdiction as well as the 
powers of a court of common law. There is, 
however, no occasion now to examine that 
question." In Frost v. Raymond, 2 Caines, at 
page 102, the court recognizes the rule "that, 
if there be no covenant of title in a deed, the 
purchaser takes, at his own risk, the good- 
ness of the title." It is said "the parties to 
deeds know that a covenant is required to hold 
the seller to warrant the title, and they regu- 
late their contract accordingly. If there he 
any fraud in the sale the purchaser has his 
remedy. If one sell land, affirming he had a 
good title, when he had no title, an action on 
the case for a deceit will lie." Here the dis- 
tinction between an action on a contract of 
warranty and for a deceit is recognized, and 
the case is authority for the right to maintain 
an action for deceit. In Whitney v. Allaire. 
1 N. Y. 305, it is said that it is a strong argu- 
ment against the action for falsely represent- 
ing the title that no precedent for it has been 
found. l\ is further said: "It is not neces- 
sary in this case to decide whether an action 
will lie for a false and fraudulent representa- 
tion by the veifdor of real estate that he has 
title to the property; for that question seems 
not to have been made on the trial." The 
only case from other states wherein this pre- 
cise question has been determined, that we 
are able to find, is Peabody v. Phelps, 9 Cal. 
213. At page 226, the court states the ques- 
tiqp to be "whether an action for a false and 
fraudulent representation as to the naked fact 
of title in the vendor of real estate can be 
maintained by the purchaser, who has taken 
possession of the premises sold under the con- 
veyances with express covenants." The cove- 
nant in that deed was to warrant and defend 
the title "from me and my heirs and as- 
signs forever." The court says: "The pre- 
cise question does not appear to have been 
directly decided. There are dicta in the Re- 
ports, but we have been unable to find any 
adjudicated case on the exact point." Tlie 
conclusion reached in that case is that the 
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action could not be maintained. We think, 
however, that the reasoning of the learned 
judge shows that the distinction between an 
action for deceit and for breach of warranty 
was lost sight of. While this case was not 
overruled in Wright v. Oarrrllo, 22 Gal. 59G, 
its correctness was questioned. In comment- 
ing upon it the court says: "There are certain 
very strong reasons for contending that a per- 
son obtaining money by false and fraudulent 
representations respecting his title to land 
should be compelled to repay it,— as much so 
as the seller of a horse or other personal prop- 
erty; and the fact that the vendee has neg- 
lected to secure himself by proper covenants 
of warranty should be no defense. The fraud 
may have been perpetrated and falsehood em- 
ployed for the very purpose of inducing the 
vendee to take the conveyance without any or 
with insufficient covenants. That fraud has 
been successful has never been supposed to 
deprive the party defrauded of all remedy. 
The power of a court of equity, as well as of 
law, has heretofore been considered most po- 
tent in such cases; but if such be the law, 
they are powerless in the most aggravated 
cases of deceit. The ruling upon this point 
in Peabody v. Phelps, is clearly in conflict 
with the decision in Alvarez v. Brannan, 7 
Gal. 504, and it should be reinvestigated in 
some case where it can properly be adjudged, 
and upon sufficient argument of the question." 
Ballou V. Lucas, 59 Iowa, 22, 12 N. W. 745, 
was an action in chancery to rescnul a sale 
and conveyance of land on account of fraudu- 
lent representations as to the title. Defend- 
ant insisted that, as the contract of purchase 
called for a quitclaim deed, and plaintiff had 
accepted such a deed, "he has no remedy 
against defendant for the fraudulent repre- 
sentations as to the title of the land." The 
court says: "The position is based upon the 
familiar rule that one who takes lands under 
a quitclaim deed is not to be regarded f^s a 
bona fide purchaser without notice of outstand- 
ing titles and equities. But this doctrine is 
not applicable to this case. It prevails in set- 
tling conflicting titles, and is intended to pro- 
tect equities as against those charged with no- 
tice of their existence. It is never invoked to 
protect a fraudulent grantor, who, by false 
representations, induces a confiding purchaser 
to believe that he acquires a good title under 
a quitclaim deed. * * * It would be a re- 
proach to the law to hold that a vendor who, 
by fraudulent representations, has induced a 
vendee to accept a quitclaim deed for land, 
can wholly escape liability for his fraud." 



Tills case is decisive of the question before us, 
and leads us to the conclusion that the con- 
tention of appellants on this point is not well 
founded. 

2. Appellants complain of certain rulings in 
admitting and rejecting testimony. They of- 
fered to prove that Saguin knew of the de- 
fects in the tax title upon which the convey- 
ance to him was based, and that he could 
purchase the patent title at less than !|>10 per 
lot. They also offered to prove the price al 
which the patent title had been purchased by 
others. This evidence was properly excluded. 
There was no question of damage submitted 
to the jury. The issues submitted were as to 
the alleged fraud, failure of title, and consiJ- 
eration in the note, and whether appellants- 
were purchasers for value before due without 
notice. Saguin was not bound to prevent a 
failure in the consideration of the note by buy- 
ing the patent title, even if such a purchase 
would have prevented it. After the evidence 
was closed and the argument commenced, ap- 
pellants offered to prove by the assistant cash- 
ier of the bank that he had no notice of any 
defenses to the note at the time the bank re- 
ceived it. It was in the discretion of the court 
whether or not to then admit further evidence, 
and there is nothing to show that this discre- 
tion was not properly exercised. Appellants 
complain that they were improperly restrict- 
ed in the cross-examination of the defendant 
Saguin and the witness Plickinger. The rec- 
ord does not justify the complaint. Most of 
the questions were not proper cross-examina- 
tion, and others were immaterial, or subse- 
quently answered. A question put to appel- 
lee in chief was objected to as leading, and 
the objection overruled. The witness was- 
asked what Siedentopf said with reference to 
himself or his grantor's having had actual 
possession of the property. No answer was 
suggested by the question,— only the subject 
upon which Siedentopf's statements were de- 
sired. We discover no errors in the rulings 
admitting and rejecting testimony. 

3. Appellants' further complaint is that the 
court erred in not setting aside the verdict 
and special findings. The verdict and findings 
are in harmony, and have support in the evi- 
dence. The case was fully and fairly submit- 
ted to the jury, and, although we might ar- 
rive at a different conclusion from the evi- 
dence, we may not for that reason disturb the 
verdict. There being evidence to support the 
verdict, and there being no prejudicial errors 
in the submission of the case, the judgment of 
the district court is affirmed. 
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MORSE et al. v. SHAW. 

(12i Mass. 59.) 

Supreme Judicial Court of Massachusetts. 

Hampden. Feb. 8, 1878. 

Replevin of wool. At the trial in the su- 
perior court, before Rockwell, J., the jury re- 
turned a verdict for the plaintifEs; and the 
defendant alleged exceptions. 
. G. M. Steams and N. A. Leonard, for plain- 
tiffs. G. F. Hoar, for defendant. 

MORTON, J. The plaintifCis seeK to avoid 
R sale, upon the ground that they were In- 
duced to make it by false and fraudulent rep- 
resentations of the defendant. The burden is 
upon them to show that the defendant know- 
ingly made false representations of matters of 
fact which are susceptible of knowledge. 
Representations which are mere expressions of 
opinion, judgment or estimate, or intended as 
■expressions of belief only, are not sufllcient 
to support the action. They must be state- 
ments of facts susceptible of knowledge, as 
distinguished from matters of mere belief or 
opinion. Safiford v. Grout, 120 Mass. 20; 
Litchfield V. Hutchinson, 117 Mass. 195. 

At the trial of this case, the presiding jus- 
tice stated these principles of law with sub- 
stantial correctness, and the defendant does 
not complain of the rulings in this respect. 
But he contends that the only representations 
proved in the case were expressions of opinion 
or belief as to the defendant's ability to pay 
his debts, and that, therefore, under rules of 
law adopted by the presiding judge, he should 
Jiave instructed the jury, as requested, that 
the evidence would not warrant a verdict for 
the plaintifEs. 

The evidence tended to show that, in .Tanu- 
ary, 1876, the defendant went to the plaintiffs 
to buy wool, and, after some conversation as 
to his business condition and credit, agreed to 
go home and prepare a statement of his af- 
fairs; that, in the February following, he again 
called upon the plaintiffs, took out a memo- 



randum book, apparently read it, and said: 
"I want to tell you how I stand. I could pay 
every dollar of indebtedness of mine, including 
the mo>rtgages on my real estate, and not owe 
on that real estate more than $15,000 to $20,- 
000." It appeared that he had a large and 
valuable real estate. The statement is equiv- 
alent to a representation that he tiad, inde- 
pendently of his real estate, property enough 
to pay all his debts except $20,000. 

Such a representation may be susceptible of 
either of two interpretations. It may be in- 
tended as a willfully false statement of a fact, 
and may be understood as a statement of a 
fact. Or it may be intended as the expres- 
sion of the opinion or estimates which the 
owner has of the value of his property, and 
may be so understood. Suppose, for instance, 
that a man who owns property worth $1,000, 
for the purpose of procuring credit, repre- 
sents that he is worth or that he has property 
worth $100,000. It would be self-evident that 
he intended to misrepresent facts, and such 
misrepresentation would be a fraud. But, if 
the same man should represent that he had 
property worth $1,500, it might well be re- 
garded as an expression of his judgment or 
estimate of value, and therefore not an ac- 
tionable fraud. In such eases, it is for the 
jury to determine whether the representations 
were intended and understood as statements 
of facts, or mere expressions of opinion or 
judgment. In the case at bar, the court could 
not say, as matter of law, that the statements 
made by the defendant as to his property and 
debts were mere expressions of his opinion or 
belief, and not statements of facts. All the 
evidence was before the jury, disclosing the 
circumstances and condition of the defendant 
and his property, and it wa^s properly left to 
them to decide whether the statements proved 
were false and fraudulent representations of 
material facts. 

IJxceptions overruled. 

ENDICOTT and LORD, J.T.. absent. 
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LITCHFIELD v. HUTCHINSON. 

(117 Mass. 195.) 

Supreme Judicial Court of Massachusetts. 
Middlesex. Feb. 1, 1875. 

Tort for deceit in the sale of a horse. The 
declaration alleged that the defendant sold 
plaintiff a horse for $325; that defendant 
falsely represented that the horse was sound 
in every way, to induce plaintiff to buy; that 
the plaintiff, believing that said representa- 
tion was true, was thereby induced to buy 
the horse, but the horse was not sound in ev- 
ery way, but was lame and foundered, and 
lame in the fore legs and shoulders, and was 
unsound and of little value, as defendant well 
knew. Answer a general denial. The covu-t 
allowed a bill of exceptions to the effect that 
there was evidence that the defendant made 
the representations as alleged; that they were 
false, an(i known by defendant to be false; 
that the plaintiff', relying thereon, was In- 
duced to purchase the horse as alleged; and 
that the horse was then In fact lame and un- 
sound. The evidence was conflicting on all 
these points. Plaintiff' paid defendant $325 
for the horse, and there was evidence that he 
was not worth at the time of the sale over 
$100. The defendant testified that he made 
no representations whatever, and that he 
had worked the horse almost every day for 
three weeks, and did not observe any lame- 
ness or that he was unsound. Upon this evi- 
dence the plaintiff' requested the judge to 
charge that, if the defendant made a repre- 
sentation of the soundness of the horse as of 
his own knowledge, he might have known by 
■reasonable inquiry and examination whether 
he was sound or not, and the horse was not 
sound, and If the plaintiff relied on such rep- 
resentations, and was induced thereby to pur- 
chase the horse, and thereby sustained dam- 
age, the defendant was liable. If the de- 
fendant represented that the horse was sound, 
when he was unsound, and the plaintiff was 
thereby Induced to buy the horse, and was 
thereby injured, then the defendant was lia- 
ble. If the defendant knew the horse was 
unsound, and did not make such fact known 
to the plaintiff, but allowed him to purchase 
the same at a fair market price as a sound 
horse, then the defendant was guilty of fraud, 
and was liable. If the defendant had no 
knowledge one way or the other as to the 
soundness of the horse, but represented to the 
plaintiff' that he was sound, and he was in 
fact unsound, it would support the allegation 
that he made to the plaintiff a false allegation 
knowingly. If the defendant made the repre- 
sentations to the plaintiff without any knowl- 
edge, information, or ground of belief, and 
they were in fact false, it would not dift'er 
legally from a representation known by the 
defendant to be false. The judge, instead, 
instructed the jury that if the defendant made 
the representations alleged, as matter of fact 
within his own knowledge, and the represen- 
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tations in any material respect were not true, 
and the defendant knew they were false, or 
he did not honestly believe them to be true, 
and the plaintiff', relying upon them as true, 
was induced to purchase the horse and pay 
therefor, the defendant was liable. But that 
the action could not be maintained by mere- 
ly proving that the defendant had reasonable 
cause to believe the representations were un- 
true; the declaration alleging that they were 
fraudulently made, and that the defendant 
knew them to be false, and that a false repre- 
sentation Is knowingly made when a party, 
for a fraudulent purpose, states what he does 
not believe to be true, even though he may 
have no knowledge on the subject. The jury 
returned a verdict for the defendant, and the 
plaintiff alleged exceptions. 

D. S. Richardson (Gr. F. Richardson, with 
him), for plaintiff. W. S. Gardner, "for de- 
fendant. 

MORTON, J. This is an action of tort. In 
which the plaintiff alleges that he was induced 
to buy a horse of the defendant by represen- 
tations made by him that the horee was sound, 
and that the horse was, in fact, unsound and 
lame, all of which the defendant well knew. 

To sustain such an action it is necessary 
for the plaintiff' to prove that the defendant 
made false representations, which were ma- 
terial, with a view to induce the plaintiff' to 
purchase, and that the plaintiff was thereby 
induced to purchase. But It is not always 
necessary to prove that the defendant knew 
that the facts stated by him were false. If 
he states, as of his own knowledge, material 
facts susceptible of knowledge, which are 
false, it Is a fraud which renders him liable 
to the pai-ty who relies and acts upon the 
statement as true, and it is no defence that he 
believed the facts to be true. The falsity and 
fraud consists in representing that he knows 
the facts to be true, of his own knowledge, 
when he has not such knowledge. Page v. 
Bent, 2 Mete. (Mass.) 371; Stone v. Denny, 
4 Mete. (Mass.) 151; Milliken v. Thomdike, 
103 Mass. 382; Fisher v. Mellen, Id. 503. 

In the case at bar the plaintiff' asked the 
court to instruct the jury "that If the defend- 
ant made a representation of the soundness 
of the horse, as of his own knowledge, and 
the jury are satisfied that he might have 
known by reasonable inquiry and examina- 
tion whether he was sound or not, and the 
horse was not sound as a matter of fact, and 
if the plaintiff relied on such representations, 
and was induced thereby to purchase the 
horse, and thereby sustain damage, then the 
defendant is liable." We ai-e of opinion that 
this instruction should have been given in 
substance. If the defect in the horse was one 
which might have been known by reason- 
able examination, it was a matter susceptible 
of knowledge, and a representation by the de- 
fendant made as of his own knowledge that 
such defect did not exist, would, if false, be 
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a fraud for wliich he would be liable to the 
plaintiff, if made with a view to induce him 
to purchase, and if relied on by him. 

A false representation of this character is 
sufficiently set forth in the declaration to 
constitute a cause of action, without the fur- 
ther allegation that the defendant well knew 
the representations to be false. It is not nec- 
essary that all tho allegations should be prov- 
ed if enough are proved to malce out a cause 
of action. 



The instructions given upon the subject em- 
braced in this prayer required the plaintiff to 
prove, not only that the defendant made the 
false representations alleged, as of his own 
knowledge, but also that the defendant knew 
that they were false, or that he did not hon- 
estly believe them to be true. In this respect 
the instructions were erroneous. 

Exceptions sustained. 

AMES and ENDICOTT, JJ., absent 



AVOIDANCE OF CONTRACT. 



211 



GALLOWAY et al. t. MERCHANTS' BANK 
OF NELIGH et al. 

(60 N. W. 569, 42 Neb. 259.) 

Supreme Court of Nebraska. Oct. 16, 1894. 

Appeal from district court, Antelope coun- 
ty; Allen, Judge. 

Action by William C. Galloway and wife 
and others against the Merchants' Bank of 
Neligh and Henry L. Pratt. Judgment for 
plaintiffs, and defendants appeal. Affirmed. 

W. M. Robertson, for appellants. N. D. 
Jackson, for appellees. 

HARRISON, J. April 30, A. D. 1891, the 
appellees herein filed a petition in the dis- 
trict court of Antelope county alleging in 
substance, after pleading the corporate char- 
acter of appellant and defendant the Mer- 
chants' Bank of Neligh: That on or about 
January 25, 1889, appellees were indebted to 
the bank, and being desirous of effecting a 
loan on some real estate then owned by them, 
and situated in Antelope county, in order to 
pay the debt to the bank, and being solicited 
by the bank to make an application to or 
through it for such loan, made an applica- 
tion in writing, in which all tlie terms and 
conditions of the loan to be made were gen- 
erally stated, except that no mention was 
therein made of the rate of interest which 
should be paid on the money loaned if the 
•loan should be obtained; the contract in re- 
gard to the rate of interest to be paid by 
appellees on any loan effected for them 
being that they were to pay such a rate of 
interest as might be demanded by the party 
with whom the loan was negotiated or effect- 
ed, and no more; the bank not to charge or 
receive any commission or bonus for making 
the loan. It was fmther agreed that the 
president of the bank should go east for the 
purpose of procuring the loan; the appellees 
to pay all the necessary expenses, etc., of 
the jom-ney. Pursuant to this understanding 
a ti'ip was made to New York by the presi- 
dent of the bank, and a loan of $12,000 ne- 
gotiated for appellees with one Henry L. 
Pratt, the rate of interest to be 7 per centum 
per annum. That the appellees executed 
notes for the $12,000, payable to Henry L. 
Pratt or order, with interest at 7 per cent, 
per annum, and a real-estate mortgage to 
secm-e its payment, and executed 10 notes 
of $120 each, payable to Henry L. Pratt or 
order or bearer; whether to order or bearer 
being one of the facts in dispute in. the case, 
the appellees stating that these 10 notes 
were n)ade payable to Hemy L. Pratt or 
order, and altered after delivery, and with- 
out their knowledge, by the erasure of the 
word "order," and insertion of "bearer." 
These 10 notes were payable on the 1st of 
the months of January and July of the five 
years succeeding 1889, ending with January, 
1S04, and were secm'ed by a mortgage on 
real estate in Antelope county, which was 
particularly described in the petition. That 



appellees were Induced to execute the 10 
notes and tlie mortgage securing the same by 
the representations of the officers of the bank 
to the effect that Henry L. Pratt demanded 
9 per cent, interest per annum on the $12,000 
loaned to appellees, but desired it divided 
as above indicated for his convenience, 
which representations were false and tmtrue, 
but were relied upon by appellees, and by 
them taken as true, and believed. That the 
bank retained the 10 notes and the mortgage 
securing them, and 3 of them were paid 
by appellees before they discovered that they 
belonged to the bank, and not to Pratt, 
and had been retained by it as a commission 
or bonus for mn \g the loan, contrary to the 
terms of the agreement between the bank 
and appellees, and the f m-ther fact that Pratt 
had demanded and was to receive only 7 
per cent, on the $12,000 loaned. It is fur- 
ther alleged that they paid a bill of $365, 
claimed by the bank to be the expenses of 
effecting and perfecting the loan. The 
prayer of the petition was for a cancellation 
of the remaining seven notes of $120 each, 
and the mortgage securing them, the quiet- 
ing of title in plaintiffs to the real estate 
covered by the mortgage, and a judgment 
against the bank for the amount of the three- 
notes paid to it. The answer of the bank 
admitted the existence and corporate char- 
acter of the bank, and denied each and every 
other allegation of the petition, except the 
payment of the three notes of $120, and 
stated or admitted they were paid to Pratt. 
The answer filed for Hem-y L. Pratt ad- 
mitted that the bank existed and was incor- 
porated as stated in the petition; further, 
admitted the execution of the notes and 
mortgages as alleged in the petition, and that 
he made the loan of $12,000 to bear interest 
at the rate of 7 per centum per annum, and 
stated that his understanding was and is 
that the 10 notes for $120 each were for the 
sum charged by the bank as a commission 
for negotiating or effecting the loan of $12,000, 
and denied all the other allegations of the 
petition, and, for further answer or cross 
bill, declared upon the 7 notes of $120 each 
as belonging to and being owned by the 
defendant Hemy L. Pratt, and asked for 
foreclosm-e of the mortgage securing them 
for alleged breach of its conditions in regard 
to payment of the notes. The appellees filed 
a reply to these several answers, in which 
all new matter in the answers was denied, 
and the fact of the alteration of the 10 notes 
was pleaded, and it was further alleged 
that Pratt was not the owner of the 7 $120' 
notes, but that they had been delivered to 
him in fraud of appellees' rights, and to 
prevent them from obtaining relief in this 
action, and that Pratt well knew, and was 
informed at the time the notes were de- 
livered to him, all the facts and circum- 
stances attending their execution as pleaded 
in the petition. 
A trial of the issues to the court resulted 
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In the following findings and decree, from 
w];iich the bank and Pratt have appealed to 
this court, to wit: "Be it remembered 
that on this 29th day of June, A. D. 1892, 
this cause came on to be heard before the 
court; the plaintifCs appearing by N. D. 
Jackson, their attorney; the defendants, 
by W. JI. Robertson, their attorney. And 
the evidence was submitted to the court, 
and the court, after hearing the argument 
of counsel, and being fully advised in the 
premises, finds for the plaintiffs, and that 
the allegations contained in the plaintiffs' 
petition are true; that on or about the 
■25th day of January, 1889, the defendant the 
Merchants' Bank of Neligh negotiated for 
the plaintiffs a loan for the sum of $12,000 
from the defendant Henry L. Pratt; that the 
contract between the plaintiffs and the de- 
fendant the Merchants' Bank of Neligh for 
the negotiation of said loan was in writing, 
except the contract as to the rate of inter- 
est to be paid by the plaintiffs; that the de- 
fendant the Merchants' Bank of Neligh 
agreed with the plaintiffs at the time of the 
execution of said contract that the rate of 
interest on said loan would be such rate 
of interest as the said defendant the Mer- 
chants' Bank of Neligh would be enabled to 
negotiate said loan for in the east, and that 
the plaintiffs would not be required to pay 
any other or greater rate of interest than 
that for which the note could be negotiated, 
and that plaintiffs should not be required to 
pay the defendant the Merchants' Bank of 
Neligh any commission fees or charges, ex- 
cept the actual expenses incurred in nego- 
tiating said loan; that the said loan was ne- 
gotiated for the purpose of paying an in- 
debtedness to the said defendant the Mer- 
chants' Bank of Neligh; that at the time of 
the execution of the notes and mortgages 
securing the said loan the defendant the 
Merchants' Bank of Neligh falsely repre- 
sented to the plaintiffs that the rate of in- 
terest demanded by the defendant Henry 
li. Pratt, to whom the said note had been 
negotiated, was 9%, and that the defendant 
Henry L. Pratt desired the plaintifCs to exe- 
cute and deliver to the defendant Henry L. 
Pratt a note for the sum of $12,000, draw- 
ing interest at the rate of 7% per annum, 
payable semiannually, and ten notes for the 
sum of $120 each, representing the remain- 
der of the 9% interest, one payable in six 
months from the date of execution of said 
notes, and one each six months thereafter, 
until said notes were fully paid; that there- 
upon the plaintiffs, relying upon the repre- 
sentation of the defendant the Merchants' 
Bank of Neligh, executed and delivered to 
the defendant the Merchants' Bank of 
Neligh, for the use and benefit of the defend- 
ant Henry L, Pratt, a note for the sum of 
$12,000, drawing interest at the rate of 7% 
per annum, and a mortgage upon the prop- 
erty In Antelope county securing the same, 
and 10 notes of $120 each, payable to Henry 



L. Pratt or bearer, one payable on the 1st 
day of July, 1889, and one each six months 
thereafter, and, to secure the payment of 
said notes, executed and delivered to the 
defendant Merchants' Bank of Neligh, for 
the use and benefit of the defendant 
Henry L. Pratt, a mortgage upon the 
following described real estate, situate 
in Antelope county, Nebraska, to wit, 
block twenty-two {2Z) in the city of Neligh, 
and the said mortgage was filed for rec- 
ord in the office of the county clerk of An- 
telope county, Nebraska, on the 28th day of 
January, 1889, at three o'clock p. m., and 
recorded in Book W of Mortg^jres, at page 
48.S; and that the plaintiffs also paid the 
defendant the Merchants' Bank of Neligh 
about the sum of $305, expenses in negoti- 
ating said loan. The plaintiffs have paid 
the note for $120 which matured on the 1st 
day of July, 1889, and the note for $120 
which matured on the 1st day of January, 
1890, and the note for $120 which matured 
on the 1st day of July, 1890. The court fur- 
ther finds that the defendant the Merchants' 
Bank of Neligh negotiated said loan to the 
defendant Henry L. Pratt at an agreed rate 
of interest, and that the rate charged and 
received by the defendant Henry L. Pratt 
was 7%, and no more; that the defendant 
Mercliants' Bank of Neligh did not deliver 
to the defendant Henry L. Pratt the ten 
promissory notes of $120 each, nor the pro- 
ceeds thereof, but unlawfully, and in fraud 
of the plaintiffs' rights, converted said ten 
notes to their own use and benefit. The 
court further finds that the three notes 
paid aforesaid by plaintiffs were paid 
to the defendant the Merchants' Bank of 
Neligh, believing that said notes belonged 
to the defendant Henry L. Pratt, and be- 
fore the discovery of the fact that the 
defendant the Merchants' Bank of Neligh 
had converted said notes to its own use. 
The court further finds that after the pay- 
ment of the three notes aforesaid the de- 
fendant the Merchants' Bank of Neligh con- 
veyed the remaining seven notes to the de- 
fendant Henry L. Pratt, but that the de- 
fendant Henry L. I'ratt acquired the title 
and possession of said notes with a full 
knowledge of the facts hereinbefore enu- 
merated. The court further finds that no con- 
sideration was ever paid by the defendant 
the Merchants' Bank of Neligh, or received 
by the plaintiffs, for the said ten notes of 
$120 each, and the mortgage securing the 
same, and that said notes and mortgage are 
fraudulent and void, and that the plaintifCs 
are entitled to have the same surrendered to 
them, and the said mortgage canceled, and 
the cloud created thereby upon the title to 
the plaintiffs' property, to wit, block twen- 
ty-two (22) in the city of Neligh, Antelope 
cotmty, Nebraska, removed. It is therefore 
considered, adjudged, and decreed by the 
court that the defendants surrender to the 
plaintiffs the seven notes of $120 each, pay- 
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able as follows: One each on the 1st day 
of the months of January and July, 1891; 
one each on the 1st day of January and 
July, 1892; one each on the 1st day of Jan- 
uary and July, 1893; and the one which 
matures on the 1st day of January, 1894,— 
and that the mortgage given to secure the 
same, to wit, the mortgage executed by the 
plaintiffs, and filed in the office of the coun- 
ty clerk of Antelope county, Nebraska, on 
the 28th day of January, 1889, at three o'clock 
p. m., and recorded in Book W of Mort- 
gages, at page 483, be, and the same hereby 
is, canceled and annulled, and rendered whol- 
ly void and of no force and effect, and that 
the cloud created by the said mortgage upon 
the title of. the plaintiffs be, and the same 
hereby is, removed, and the defendants, and 
each of them, are enjoined and restrained 
from claiming any lien, title, or other interest 
in said property by virtue of said mortgage, 
and that the plaintiffs have and recover from 
the defendant the Merchants' Bank of Ne- 
ligh the sum of $410, with interest thereon at 
the rate of seven per cent per annum from 
this date. To all of which findings the de- 
fendants at the time excepted. And after- 
wards, to wit, on the same day, the said 
cause came on for hearing upon the motion 
of the defendants for a new trial; and the 
court, after hearing the argument of the 
counsel, and being fully advised in the 
premises, overruled said motion. To which 
order, ruling, and judgment of the court the 
defendants then and there duly excepted, 
and forty days are allowed to settle bill of 
exceptions. It is further ordered tliat the 
defendants have and recover from the plain- 
tiffs herein the costs of this action, taxed at 
$6.93. Plaintiffs except to that portion of 
the decree wherein the court finds that the 
notes in controversy were made payable to 
Henry L. Pratt or bearer." 

The main contention of counsel for appel- 
lants in brief filed is that the findings and 
decree were not supported by the evidence. 
We have read and carefully examined all 
the testimony in the case, and deem it un- 
necessary to quote from it at large and com- 
ment upon it here, but a full consideration of 
it leads us to conclude that the determina- 
tion of the district court was sustained by 
the evidence. 

Counsel for appellants furtlier contend 
that appellees shoiUd at least have offered to 
pay what it was reasonably worth to procure 
the loan, before asking to have the commis- 



sion notes and their accompanying mort- 
gage canceled, under the rule that "he who 
seeks equity must do equity." The evi- 
dence shows that they paid the bank $365 
for procuring the loan, or as expenses of 
the trip to New York by the president or 
officers of the bank to negotiate this loan, 
in exact pursuance of the terms of the 
agreement of the parties, as contended by 
appellees; and, having determined that the 
finding of the lower court that the con- 
tract was as alleged or claimed by the appel- 
lees was sustained by the testimony, the 
bank must be held to its terms, and, having 
been paid what it agreed to take according 
to such contract, it has received its whole 
compensation, and it was unnecessary for the 
appellees to offer to pay more before they 
were in a position to ask relief in a court of 
equity. 

Having reached the conclusion that the find- 
ings of fact, as announced by the judge of 
the district com-t, were supported by the 
evidence, we must apply to tflem the rules 
which govern courts of equity in affording 
relief in cases of the nature of the one at 
bar; and we are satisfied that the case was 
one that, by its facts and circumstances, war- 
ranted the remedy granted. The rule has 
been stated in Barnard v. Iron Co. (Tonn.) 
2 S. W. 25, as follows: "It is likewise true 
that where a pai-ty, intentionally or by de- 
sign, misrepi-esents a material fact or pro- 
duces a false impression in order to mislead 
another, or obtain an undue advantage of 
him, in every such case there is a positive 
fraud, in the fullest sense of the term. Nor 
can it be maintained that the evidence of 
the fraudulent representations is to be ex-^ 
eluded, upon the doctrine that all repre- 
sentations are merged in the writings sub- 
sequently executed by the parties. This 
rule has no application when a suit is 
brought to be relieved against a written 
instrument on the ground of fraud. The 
purpose is not to contradict or vary the 
terms of the written agreement, but relief 
is sought upon the ground that by false rep- 
resentations the parties are entrapped into 
an agreement which they would not other- 
wise have made. It is not denying the deed, 
nor its terms, to insist that it is vitiated by 
fraud;" citing Finlay v. King's Lessee, 3 Pet. 
382. See, also. Insurance Co. v. Huyck (Ind^ 
App.) 32 N. E. 580, and citations. The de- 
cree of the district court is affirmed. Af- 
firmed. 
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MAXTED V. FOWLER. 

(53 N. W. 921, 94 Mich. 106.) 

Supreme Court of Michigan. Dec. 22, 1892. 

Error to circuit court, Manistee county; 
J. Byron Judkins, Judge. 

Action by John D. Maxted against Smith 
W. Fowler. Judgment for plaintiff. De- 
fendant appeals. Reversed. 

Cahill & Ostrander, for appellant. Nis- 
kern & Withey, for appellee. 

ilONTGOMERY, J. The plaintiff brought 
an action to recover damages for a breach 
of warranty alleged to have been made by 
defendant on an exchange of property own- 
ed by plaintiff for stock in a mining cor- 
poration transferred to him by the defend- 
ant. On a trial before a jury in the Man- 
istee circuit a judgment was rendered for 
$l,0o7.50. From this judgment defendant 
appeals. 

The plaintiff's testimony tended to show 
that he exchanged property in Manistee, 
valued at $1,800, for mining stock, which, 
at 75 cents per share, amounted to $1,300, 
and $500 in cash; that the defendant ex- 
hibited specimens which he claimed camo 
from the mine of the company, and assur- 
ed plaintiff tliat he (defendant) was going 
to make a rich man of him, and that the 
-stock was then selling for $1 per share, but 
that, as _the company desired to engage 
plaintiff's services, and to have him inter- 
ested, he would let him have the stock at 
7.") cents; that he (defendant) would make 
the stock worth $2 a share inside of six 
months. The mine owned by the corpora- 
tion was not developed, consisted of little 
more than an excavation, and the plaintiff 
testified that he was wholly unacquainted 
with mining property, and of this the de- 
fendant was • advised. The circuit judge 
charged the jury: "If the defendant repre- 
sented to the plaintiff that the stock was 
worth a dollar a share, that he would make 
It worth two dollars a share, and that the 
plaintiff' relied upon and acted upon this 
representation, and turned out his property 
for the $500 and the stock, and if the jury 
also find that the .stock was utterly worth- 
less, the plaintiff' would be entitled to re- 
cover." Defendant's first contention is that 
these representations of value are not such 
as a purchaser has a right to rely upon. He 
invokes the rule that any purchaser must 
expect that the vendor will seek to enhance 
his wares, and must disregard the vendor's 
statements as to value. This is undoubtedly 
the general rule, but it is subject to excep- 
tions. Where the defendant knows that the 
plaintiff is wholly ignorant of the value of 
the property, and knows that he is relying 
upon the defendant's representation, and 
such representation does not take the form 
of a mere expression of opinion, and is in 
the nature of a statement of fact, the rule 



of caveat emptor does not necessarily apply. 
Picard v. McCormick, 11 Mich. 68; Man- 
ning v. Albee, 11 Allen, 520; lifiwton v. 
Kittredge, 30 N. H. 500; Bradley v. Poole, 
98 Mass. 169; .Miller v. Barber, 66 N. Y. 
5.58; Gerhard v. Bates, 20 Eng. Law & Eq. 
129. We think, under the circumstances of 
this case, that the plaintiff' had the right to 
rely upon the defendant's statement that 
the stock was readily selling at a dollar a 
share. This was a statement of fact which 
the testimony shows to be untrue, and it 
cannot be doubted that such a statement 
would have a material influence upon the 
purchaser. In Medbury v. Watson, 6 iletc. 
(Mass.) 259, an action was maintained for 
false and fraudulent representations as to 
the price paid by a third person for the 
property in question. In Manning v. Albee, 
supra, it was said: "In the ease now before 
us the plaintiff offered to show that he was 
induced to part with his goods by the false 
and fraudulent representations of French 
and the defendant, not only as to the value 
of the bonds offered by French to secure the 
note given by him for the goods, but also 
as to the sales of such bonds in the market 
at a certain price, appearing by a publish- 
ed list of sales of stocks and securities, 
which they exhibited to him to have actual- 
ly taken place. This last representation was 
one which the plaintiff is not shown to have 
had equal means of knowing the truth or 
untruth of, and on •whieli he might, with- 
out imputation of negligence, rely, and, up- 
on discovering it to be false and fraudulent, 
maintain an action." In Miller v. Barber, 
a representation that a patent owned by 
the company was of great value, and that 
certain other persons were owners of stock, 
was held to have been such a representation 
as the purchaser had a right to rely upon. 
In Lawton v. Kittredge, a representation 
that certain stock "is good property or in- 
vestment, and is about to make a dividend," 
is held to be a false representation when un- 
true, and where the person taking the stock 
objected to receiving it on account of his 
doubt or ignorance as to its value. In Brad- 
ley V. Poole, representations that a corpo- 
rate property is valuable, and one of the 
best properties in Colorado, when in fact 
the company was a bubble company, raises 
a question of fraud for the jury to pass up- 
on. We think that the representation as 
to the market value of stock of this charac- 
ter is a representation of a fact which bears 
upon the question of the actual value, and 
there was no error in so instructing the 
jury. 

But it is said that, inasmuch as the plain- 
tiff retained this stock, and went into thp 
employ of the company in the effort to make 
the stock valuable and his adventure profit- 
able by developing the mining property, he 
cannot, the adventure failing, recover the 
value of his stock upon the ground that the 
representations upon which he purchased 
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were untrue. Undoubtedly this contention is 
sound if it be intended to be limited to as- 
serting the doctrine that, after thus par- 
ticipating in the management of the corpo- 
ration, andfcolding stocli some months, the 
plaintiff would not be permitted to rescind 
his contract with the defendant; but that 
is not the nature of the present action; it 
is a suit injon the warranty, and, if he has 
shown the warranty, he has a choice of 
remedies, either to rescind the contract or 
to sue and recover damages for the breach. 

2. The defendant offered testimony which 
tended to show that the plaintiff, in con- 
structing a mill which was on the mining 
property, had not done the work well. The 
plaintiff, in rebuttal, was permitted' to call 
a witness, who testified that he was ac- 
quainted with the plaintiff, and had occa- 
sion to linow of his capacity and ability as 
a carpenter and joiner, and, against the ob- 
jection of defendant, was allowed to testi- 
fy that he considered him a first-class man 
in every respect. This was error. Testi- 
mony that the mill in question was not well 
•constructed did not necessarily involve the 
question of plaintiff's capacity or ability as 
a carpenter or millwright. 

One G. Peden testified to having seen the 
plaintiff intoxicated while in Arkansas. The 
plaintiff, in rebuttal, was permitted to in- 
troduce a certificate or recommend purport- 
ing to be signed by Peden, which was intro- 
duced and read to the jury, as follows: 
■"To whom it may concern: Crystal Springs, 
Arkansas, February eighth, 1888. We, the 
•citizens of Crystal Springs, Arkansas, hav- 
ing seen a letter written in Manistee, Michi- 
gan, which states that one S. W. Fowler 
•of Manistee, Michigan, has been circulating 
false reports about Mr. J. D. Maxted, for- 
merly of Manistee, Michigan, and now of 
■Crystal Springs, Arkansas, we will say that, 
if Mr. Maxted has ever been discharged by 
the Accident Ore Mining Company, we can 
see no reason why, unless it was a plan set 
"by one S. W. Fowler to beat him out of his 
vcages, for Mr. Maxted is not a drinking 
man in any sense of the word, and to 
■charge him thus is unjust and untrue. Mr. 
Maxted has shown himself to be a perfect 
gentleman ever since he has been here, and 
has also proved himself capable of doing 
any business intrusted to him; and we, as 
citizens of Crystal Springs, Arkansas, in 
justice to Mr. Maxted, will and do say that 
the charge against him by one S. W. Fowl- 
er is unjust." Signed, among others, by G. 
Peden. This paper was not shown the wit- 
ness Peden on cross-examination, nor was 
lie given any opportunity to explain it when 
it was offered for the purpose of contradict- 
ing his statement that he had seen Maxted 
intoxicated. In addition to the general ob- 
jection that it was immaterial and incompe- 



tent, it was objected that, even if admissi- 
ble, whatever related to the drinking was 
all that should be read to the jury. This 
objection was overruled, and the letter read 
in evidence. On a subsequent motion the 
letter was stricken out because the letter of 
Mr. Fowler, referred to, was not produced. 
It -nould have been difficult to have framed 
an instrument which was better calculated 
to prejudice the defendant's case than wa.'^ 
this. It was clearly not admissible, and we 
cannot say that it did not have its effect in 
prejudicing the jury against the defendant. 
It was a direct attack upon his character 
which was libelous if untrue, introduced 
an issue wholly foreign to the case, and 
which the defendant could not be expected 
to meet, and the fact that it was afterwards 
stricken out is not conclusive that the im- 
pression did not remain with the jury. It is 
incredible that the purpose of plaintiff's 
counsel could have been other than to preju- 
dice the jury. 

One other assignment of error only will 
be referred to. On the subject of damages 
the circuit judge charged the jury: "If it 
[the stock] was entirely worthless, as claim- 
ed here, then, if the plaintiff recovers at all, 
he will recover the whole amount at your 
hands. There can be no recoupment in this 
case of the defendant against the plaintiff 
for any claim raised upon that head. The 
claim cannot be sustained in this suit, for 
in fact there is no basis for it under the evi- 
dence." And again: "In case you find for 
the plaintiff, it will be for the full amount, 
with interest at six per cent. In case you 
find for the defendant, it will be, 'No cause 
of action.' " The proper rule for damages 
would be the difference between the par 
value of the stock as it was represented to 
be and what it was worth in fact, and this 
would have reference to the time when the 
stock was transferred to the plaintiff. We 
think the testimony in the case failed to 
show conclusively that the stock was ab- 
solutely of no value at the time this trans- 
fer was made, and therefore the question 
of its value should have been submitted to 
the jury. For the errors pointed out the 
judgment will be reversed, and a new trial 
ordered. 

The record contains S-L2 pages, includes all 
the orders made in the case and all the testi- 
mony, which was unnecessary; and not only 
this, but the testimony is given precisely 
as it appears in the stenographer's minutes, 
not even omitting the certificate of the ste- 
nographer. This practice . has been often 
condemned. We think a record of 200 pages 
at the most would have fairly presented all 
the questions which we have been called 
upon to consider, and the costs for printing 
will be limited to that number of pages. 
The other justices concurred. 
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piOARD V. Mccormick. 

(11 Mich. 68.) 
Suprenle Court of Michigan. Oct. Term, 1862. 
H, J. Beakes, for plaintiff in error. A. 
Felch, for defendant in error. 

CAMPBELL, J. McCormlck sued Picard 
to recover damages on account of false rep- 
resentations whereby the former was induced 
to purchase of the latter watches and other 
jewelry to a large amount. 

The declaration contains several different 
counts, and, inasmuch as it is claimed that 
all, or some of them, are fatally defective. It 
becomes necessary to refer to them. 

The first count avers the ignorance of plain- 
tiff concerning the value and quality of the 
articles sold, the defendant's knowledge of 
such ignorance,- he himself being a skillful 
dealer in such goods, the application by de- 
fendant to McCormick to induce him to pur- 
chase, the refusal of McCormick to do so ex- 
cept in reliance upon Picard's reijresentatlons, 
and a sale based on fraudulent representations 
of the value of the property, whereby the 
purchaser was damnified. 

The second count is for a breach of warraiitj' 
of value, by which x'lcard knowingly, falsely, 
and fraudulently deceived McCormick. 

The third count is for false representations 
concerning the value and quantity of gold in 
a necklace which Picard, knowing McCor- 
mick's ignorance, induced him to purchase by 
such representations. 

The fourth and fifth counts are framed like 
the first, but upon different representations. 

The principal objection alleged against those 
several counts (which is taken on assignment 
of error, and not by demurrer) goes to the ma- 
teriality of the frauds charged. It is claimed 
that an allegation of value, although false, 
cannot be made the ground of an action. 

It is undoubtedly true that value is usually 
a mere matter of opinion; and that a pur- 
chaser must expect that a vendor will seek to 
enhance his wares, and must disregard his 
statements of their value. But, while this is 
generally the case, yet we are aware of no 
rule which determines arbitrarily that any 
class of fraudulent misrepresentations can be 
exempted from the consequences attached to 
others. Where a purchaser, viithout negli- 
gence, has been induced by the arts of a cheat- 
ing seller to rely upon material statements 
which are knowingly false, and is thereby 
damnified, it can make no difference in what 
respect he has been deceived, if the deceit was 
material, and relied on. It is only because 
statements of value can rarely be supposed to 
have induced a purchase without negligence 
that the authorities liave laid down the prin- 
ciple that they cannot usually avoid a bar- 
gain. But value may frequently be made by 
the parties themselves the principal element in 
a contract, and there are many cases where 
articles possess a standard commercial value, 
in which it is a chief criterion of quality among 



those who are not experts. It is a matter of 
every-day occurrence to find various grades of 
manufactured articles known more generally 
by their prices tlian by any test of their qual- 
ity which can be furnished by t^rdinary in- 
s-pection. Frauds are easily committed by dis- 
honest dealers, by confounding these grades, 
and cannot.be detected in many cases except 
by persons of experience. In the case before 
us the alleged fraud consisted of false state- 
ments by a jeweler to an unslvilled purchaser 
of the value of articles which none but an ex- 
pert could be reasonably supposed to under- 
stand. The dealer knew of the purchaser's ig- 
norance, and deliberately and designedly avail- 
ed himself of it to defraud him. We think 
that it cannot be laid down as a matter of law 
that value is never a material fact, and we 
think the circumstances of this case illustrate 
the impropriety of any such rule. Tliey show 
a plain and aggravated case of cheating. And 
it would be a deserved reproach to the law if 
it exempted any specific fraud from its reme- 
dial action, where a fact is stated and relied 
upon, whatever may be the general difficulty 
of defrauding by means of it. The same rea- 
soning will dispose of the objection that in the 
second count the representations are not set 
out as having been relied upon, or as having 
been made in deliberate breach of confidence. 
If value can be regarded in any case as a ma- 
terial fact, then it may be made the subject 
of a warranty. This count is in the usual 
form for breach of a fraudulent warranty, and 
is therefore good. 

An objection was also made that one of the 
counts averred damages less than $100. This 
objection is not ten'aWe. The counts must al- 
ways be regarded in law as separate claims, 
and, if the aggregate damages alleged in the 
various counts joined exceed $100, the court 
has jurisdiction. 

Upon the trial, one of the witnesses, having 
detailed the false representations made by Pi- 
card to McCormick, concerning the watches, 
one of which was set with diamonds on the 
outside, was asked, "What was said about the 
jewels?" This was objected to because the 
declaration alleged no representation about the 
jewels, but the objection was overruled, and 
the witness swore Picard said if the watch 
was smashed up the diamonds would be worth 
$70. The question was not improper. A 
declaration would be improperly framed and 
needlessly prolix, If it should set out in terms 
the whole of a conversation from which a jury 
would be warranted in finding that fraud had 
been practiced. A pleading should contain al- 
legations of fact, and not of evidence. The 
inference from the evidence is one of fact, and 
not of law. The plaintiff, was entitled, if not 
required, to lay before the jury the whole 
transaction, so that they might determine 
from all the facts what might not be so clear 
from a portion of them. The evidence was 
proper, therefore, as forming a part of the 
ti-ansaction. It was very matea-ial as tend- 
ing to show a resort to circumstantial false- 
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hoods, wliich are, by common experience, 
more dangerous than mere wholesale asser- 
tions. There is no more effectual means of 
deceiving than the assertion of numerous mi- 
nor facts, as evidence of a principal fact, 
which, if ti'ue, they would of necessity estab- 
lish. 

A bill of sale was produced, which the de- 
fendant endeavored to show was meant to 
be in the name of one Jacob Picard, and not 
Isaac Picard; there being some difference of 
opinion among the witnesses whether the In- 
itial used was meant for I or J. And, as 
the sale was charged as made by Isaac Pi- 
card, his counsel asked the court to charge 
the jury that the bill of sale was tne evi- 
dence of the contract, and could not be con- 
tradicted by parol evidence. This the court 
refused, and told the jury that, though the 
contract be In writing. If the defendant had 
been dishonest in the transaction, the plain- 
tiff might disregard the writing, and sue di- 
rectly for the fraud. The charge was cor- 
rect. The fraud is the foundation of the ac- 
tion. Isaac Picaard, who perpetrated it, was 
responsible for it. If employed by some one 
else, it could not exonerate himself, although 
it might possibly render hisi principal liable, 
if guilty, civilly, and possibly as a party to a 
conspiracy. There was, however, notning in 
the case to render such a charge material, 
even if it had been incorrect. The evidence 
showed no contract except with Isaac Picard. 



A simple bill of sale does not embody the 
preliminaries or the essential terms of the con- 
tract in such a way as to exclude parol evi- 
dence. It is designed merely to show the 
transfer of title. If made in the name of J. 
Picard, instead of I. Picard, it was evidently 
a very shallow trick, although defendant 
seems, from his remarks to Kosenfield, to 
have formed the idea that, if he gave a bill 
of sale, there could be no after-concern about 
it. We are not aware of any rule which de- 
termines, in the eye of the law, any invariable 
distinction between the English written signs 
for I and J; but, if such a distinction were 
entirely clear, it would not have the effect 
of discharging a fraudulent contractor who 
resorted" to it at, a device for knavery. 

Exception was also taken to the charge of 
the court upon the circumstances under which 
a vendor becomes liable for misrepresentation. 
We think the rule laid down remarkably 
clear, and entirely correct. We also think 
the distinction between a sale and an ex- 
change of property was properly taken. If 
property is taken at a fixed money price, the 
transfer amounts to a sale, whether the price 
is paid in cash or in goods. The term 
"sale" is comprehensive, and embraces all 
transfers for a price named, whether con- 
fined to that class or not. 

There is no error in the proceedings, and 
the judgment must be affirmed, with costs. 

The other justices concurred. 
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PECK T. JENISON et al. 

(58 N. W. 312, 99 Mich. 326.) 

Supreme Court of Michigan. March 20, 1894. 

Error to circuit court, Kent county; Allen 
C. Adsit, Judge. 

Action by Arthur R. Peck against ..uman 
Jenison and another for tlie price of goods 
sold and delivered. There was judgment 
for defendants, and plaintifE brings error. Af- 
firmed. 

D. B. Corbitt, for appellant. W. W. 
Mitchel, for appellees. 

LONG, J. Plaintiff resides at Syracuse, N. 
Y., and is the manufacturer of a machine 
called the "Peck Autographic Cash Register." 
He has a general agent in this state for the 
sale of the machines, and the general agent 
also has agents taking orders for sales. Some 
time in March, 1893, Mr. Forte, one of these 
subagent.s, called upon the defendants, who 
keep a country store in Ottawa county, and 
procured from them the following order: "A. 
R. Peck, Cortland, N. Y. Please ship to us to 
Jenison, Mich., one Peck's cash register, 
same as sample shown. Cabinet to be oak 
N. 5, three rolls of paper. On fulfillment of 
the above, we agree to pay you forty-five dol- 
lars ($45.00) as follows: Five days after 
shipment you to draw at one dny's sight, de- 
ducting 5 p. c. from purchase price. Register 
to be delivered f. o. b. Cortland, N. Y., in 
good working condition, and equal in eveiy 
respect as sample shown. All paper rolls 
used to be purchased of A. R. Peck, the cost 
not to exceed twenty-five cents' per roll for 
No. 3, and thirty-five cents for No. 5, and in 
quantity not less than four rolls at one time. 
In default of any payment, you or your 
agent may take possession and remove said 
cash register without legal process, and all 
<;laims for damages arising from such re- 
moval are hereby waived. This order is 
given subject to your approval, and it is ex- 
pressly agreed that it shall not be counter- 
manded. Should there be any failures to 
accept such drafts or execute notes for de- 
ferred payments on presentation of same, 
it is agreed that the entire purchase price 
shall at once become due and payable. In 
default of any one acceptance or note, it is 
agreed that aU the remaining acceptances or 
notes shall at once become due and payable, 
notwithstanding anything In the acceptances 
or notes to the contrary. All claims for 
verbal agreements not embodied herein are 
waived. It is expressly agreed that the 
title of said cash register shall not pass until 
paid for in full. Should the register get out 
of order within two years from date sold, you 
to repair the same gratis, the undersigned 
paying the express charges to and from the 
factory. Yours, truly, L. & L. Jenison." The 
machine was left with the defendants, who 



kept it for a time, and then shipped it to the 
plaintiff. This suit was brought to recover 
the value of the machine. The defense set 
up vi'as that the contract or order for the 
machine was obtained by false and fraudu- 
lent representations. The representations 
made by the agent who took the order were 
that the macJiine was the best and cheapest 
cash register that could be bought, that It 
was worth the price, and that it was the on- 
ly one that could be bought on the market 
for that price, and that, if the defendants did 
not find it as he represented, they could re- 
tm-n it. Defendants knew nothing of the 
quality or practical workings flf such ma- 
chines, and told the agent that they would 
take it wholly upon his representations. The 
price was to be $45. The representations 
were made by the authority of the general 
agent in this state for the plaintifE, and he 
testified that he instructed the subagent who 
made the sale to represent to the parties pur- 
chasing that the machine was actually worth 
$45, and that that was the only one which 
could tie bought for that price; and that if 
they would take it and try it, and it was not 
as represented, they might send it back. It 
was shown that a machine of equal value 
was at that time selling in the market for 
$20, and also that this machine was not worth 
to exceed $5. The court directed the jury 
substantially that if they found that these 
representations were made, and defendants 
relied upon them in signing the order, and 
that they were untrue, that the defendants 
had a right to return the machine and rescind 
the contract. The jury returned a verdict for 
defendants. 

It is contended by counsel for plaintiff that 
tlie com-t was in error in these Instructions 
on the grounds: (1) Because the contract 
provided that the order should not be counter- 
manded, and also that "all claims for verbal 
agi-eements not embodied herein are waived." 
It is said that the testimony given, and the 
instructions of the court thereunder, changed 
the terms of the written contract, and there- 
fore the testimony was not admissible, and 
the charge of the court was erroneous. The 
testimony was not offered or received for 
this purpose, and the com-t did not submit 
the question to the jury upon that theory. 
The claim was that the order was procured 
by fraud, and, if so, the defendants would 
have the right to rescind on that ground; but 
it is claimed: (2) That the testimony did not 
tend to establish that fact; that the repre- 
sentations as to the value of the machine 
were but the expression of an opinion; and 
that a vendor has the right to praise his 
goods in order to make a sale, and the state- 
ment of the value is no more than the expres- 
sion of an opinion. This is undoubtedly the 
general rule, but in the present case it ap- 
pears that the defendants knew nothing of 
its value, and signed the order relying wholly 
upon the statement of the agent. It was 
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'the statement of a fact which the agent knew 
to be false. The case falls so squarely with- 
.in the rule laid down in Plcard v. McCormick, 
11 Jlich. 68, and Maxted v. Fowler, 94 Mich. 
J03. i)J N. W. 921, that further suggestions 



are quite unnecessary, 
be affirmed. 



The judgment must 



HOOKER, J., did not sit. The other justices 
concurred. 
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TOTTEN T. BUHHANS. 

(51 N. W. 1119, 91 Mich. 495.) 

Supreme Court of Michigan. May 6, 1892. 

Error to circuit court, Shiawassee county; 
William Newton, Judge. 

Trespass on the case by Franlc M. Totten 
against Daniel Burhans. Verdict and judg- 
ment for plaintiff. Defendant brings error. 
Reversed. 

Watson & Chapman, for appellant. S. F. 
Smith and G. R. LyoUj for appellee. 

MORSE, C. J. The plaintiff commenced 
suit in the circuit court for the county of 
Shiawassee against the defendant in trespass 
on the case, claiming damages for fraud, and 
recovered verdict and judgment for $1,237.50. 
Totten on the 4th day of February, 1889, 
bought out the interest of Burhans in the 
Owosso Cigar & Candy Company, a cop^rt- 
nei'ship doing business at Owosso. Adelbert 
Chase at the time of this purchase w"as a 
partner with Burhans, and after the sale con- 
tinued as a partner of Totten. Chase had 
but little money in the concern, but traveled 
for the firm, and it would seem put his serv- 
ices and experience against the money of 
Totten, as the record shows, from plaintiff's 
testimony, as well as other evidence, that 
he was an equal partner in the profits of the 
business. Tlie declaration alleged the f?aud 
to have consisted in the representations of 
Burhans that the business of said Owosso 
Cigar & Candy Company, for a long time 
prior to said sale of his interest to plaintiff, 
had been "a good, profitable, paying, and re- 
munerative business," and that Burhans and 
Chase had realized, and were then receiving, 
large profits from such business, and that 
said plaintiff could not fail to receive ?2,000 
net profits per year from such business. And 
that certain .accounts and demands belonging 
to said company against divers ]p«rsons, cus- 
tomers of said company, amounting to the 
sum of $7,000, purchased by said plaintiff 
with said business, were good and collecti- 
ble, and actually owing to said firm or com- 
pany; that they would be paid promptly, 
and were all and each of them worth their 
face value, dollar for dollar. The declara- 
tion further alleged the falsity of these rep- 
resentations, and that, by means of the prem- 
ises, the defendant defrauded the plaintiff, 
so that he not only lost the money he paid to 
purchase defendant's interest, to wit, $2,(X)0, 
but was deprived of his good and fair reputa- 
tion as a business man, and was damaged by 
the loss of the accounts not collectible and 
his labor and services for one year. The tes- 
timony shows that Totten paid $2,000 down, 
which was about the value of the Burhans 
interest in the stock on hand, received froih 
Burhans between $6,000 and $7,000 worth of 
accounts, and agreed to and did assume the 
old indebtedness of the firm to about the 



sum of $7,000. After running the business 
about a year, plaintiff sold out to Burhans, 
to whom the firm was indebted for indorse- 
ments, losing his $2,000, and being indebted 
besides In a large sum of money on account 
of the business, which had proven unprofita- 
ble under his management. The court in- 
structed the jury that the only damages that 
the plaintiff could recover would be the dif- 
ference between the accounts turned out to 
him as good, worth dollar for dollar, and 
what they were actually worth, with 6 per 
cent, interest from dat« of commencement of 
suit. Under the declaration in the case, and 
the facts as shown by the plaintiff's own tes- 
timony, the only fraud he could legally com- 
plain of was in relation to these accounts. 
The evidence failed to show that the busi- 
ness was unprofitable before he purchased 
defendant's interest, and the court rightly 
held that he could not recover for injury to 
his business reputation. For his $2,000 he 
received an eqaivalent in the goods on hand. 

It follows, tlierefore, that the evidence in 
the case should have been confined to the 
matter of these accounts, whether they were 
good and collectible, worth a hundred cents 
on the dollar at the time plaintiff purchased 
them, what amount of them were collected 
by the plaintiff, and whether or not the bal- 
ance could have been collected by due dili- 
gence on the part of plaintiff. But the in- 
quiry went outside of this plain issue, 
against the repeated objections of defend- 
ant's counsel. It was error to permit plain- 
tiiiE to show how he conducted the business 
after he purchased Burhans' interest, and 
Burhans' connection with such business, ex- 
cept in so far as the collection of these ac- 
counts was concerned. Also that Burhans 
had his office in the building, and that de- 
fendant counseled with" him in the manage- 
ment of the business. 

The sale of the business back again to 
Burhans, and the details of such transaction, 
had no legitimate place in the case, and no- 
bearing upon any proper issue in it. The 
admission of this testimony, which forms a 
principal part of the record before us, was 
evidently prejudicial to defendant. 

It is claimed that there was no evidence 
tending to show that any of the accounts 
purchased by plaintiff were not good and col- 
lectible, but, as all of the testimony in the- 
case is not returned, we are not able to say 
that the court below erred in not directing a 
verdict for the defendant. The fact that all' 
the testimony, or the substance of it, is not 
returned upon any particular subject, dis- 
poses also of the claim made in this court,— 
the record is silent as to its being made in 
the court below,— that one half of these ac- 
counts belonged to Chase, and that plaintiff 
was allowed to recover the full amount of 
them. There is some testimony tending to 
show that Totten had bought out Chase be- 
fore the resale to Burhans, and also that 
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■Cliase had but a nominal interest in the part- 
nership. There was no error in the charge 
of the circuit judge. 

The rule of law is well settled in this state 
since the case of Holcomb v Noble, 69 Mich. 
396, 37 N. W. 497, that it is immaterial 
whether a false representation is made inno- 
cently or fraudulently, if, by its means, the 
plaintiff is injured. Therefore it made no 
difCerence in this case whether Burhans knew 



that any of these accounts were not good, or 
supposed them to be all good. If, in fact, 
any of them were not good, and plaintiff lost 
money thereby, then there was a legal fraud, 
for which defendant was responsible. And 
if any of tlie accounts so purchased by plaln- 
tifC had been paid, the defendant must malse 
them good. The judgment is reversed, and 
new trial granted, with costs of this court 
to defendant. The other justices concurred. 
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HENRY V. VLIET et al. 
(54 N. W. 122, 36 Nob. 138.) 
Supreme Court of Nebraska. Jan. IS, 1893. 
On rehearing. 

MAXWELL, C. J. This is an action of 
replevin to recover the possession of 60 bar- 
rels of 74 gasolme, 750 cases 100 flash oil, 300 
cases 2-5 150 W. W. oil, of great value. The 
ansvyer of the defendant below (plaintiff In 
"iTor) was a general denial. On the trial 
of the cause the jury returned a verdict in 
favor of the defendants in error for the prop- 
erty in dispute, and "that the defendant is 
indebted to the plaintiffs in the sum of •?757.- 
T:2 for goods not found." Judgment was 
rendered on the verdict. 

The substantial facts in the case are as fol- 
lows: One L. A. Stewart, doing business in 
Omaha as L. A. Stewart & Co., during the 
montlis of April, May, June, and July, 1887, 
seems to have purchased goods from every 
one who would sell to him on credit. He 
seems to have had but little property, and 
less Integrity. Early in July of that year he 
purchased from the plaintiff below four car 
loads of oil, which were to be paid for in cash 
on delivery, or by a secured note or draft ac- 
cepted by some bank. Upon the arrival of 
the property he managed to obtain possession 
of tlie same without either paying the cash 
or giving a secured note. He thei'eupon exe- 
cuted a chattel mortgage on the same, togeth- 
er with other property, to Henry, to secure 
the payment of one note for $5,000, dated 
April 30, 1887, due 90 days from the date 
tliereof ; one note for $5,000, dated Jtme 10, 
1887, due in 90 days from the date thereof; 
one note for $2,500, dated June 25, 18S7, due 
in 90 days from the date thereof; and one 
note for $2,500, dated June 22, 1887, due 90 
days from the date thereof; and also three 
certain drafts drawn by L. A. Stewart & Co. 
on W. R. Stewart, of Des Moines, Iowa, in 
the aggregate sum of $4,957.50. The notes 
described in said mortgage (with the excep- 
tion of one for $2,500, dated June 25, 1887,) 
were renewals of prior indebtedness, $10,000, 
which was first loaned January 2, 1886. The 
bills of exchange secured by said chattel 
mortgage consisted of one draft drawn July 
J9, 1887, upon Will R. Stewart, Jr., of Des 
Moines, Iowa, for $850; one draft for $2,617.- 
50, dated July 20, 1887, upon Will R. St,' wart, 
Jr.; one draft upon W. R. Stewart, Jr., for 
$1,490, dated July 21, 1887.— all of which said 
drafts WGve protested for nonacceptance. 
Said drafts were deposited in the Bank of 
Omaha, of which Andrew Henry was the sole 
owner, and received as cash, and L. A. Stew- 
art & Co. were allowed to draw against them 
as so much cash on deposit. At the time of 
the giving of said mortgage tJiere was in the 
Bank of Omaha to the credit of L. A. Stewart 



& Co. the sum of $274.50. The notes secured' 
by said mortgage were all signed by L. A. 
Stewart & Co. and also by W. R. Stewart,. 
Jr. It had been the custom of W. R. Stew- 
art, Jr., to honor the drafts of L. A. Stewart 
& Co. upon him. It also appears that on July 
20, 1887, W. It. Stewart, Jr., of Des Moines, 
Iowa, accompanied by his attorney, Mr. Dud- 
ley, came to Omaha, and insisted upon L. A. 
Stewart & Co. securing the indebtedness to- 
the Bank of Omaha upon which W. R. Stew- 
art, Jr., was liable as surety. A mortgage 
was thereupon prepared by L. A. Stewart & 
Co. conveying the stock of goods and ac- 
counts of the said L. A. Stewart & Co., in- 
cluding the goods in controversy in this ac- 
tion; and W. R. Morris, attorney for L. A. 
Stewart & Co., W. R. Stewart, Jr., and his 
attorney. Mr. Dudley, on the morning of the 
22d of July, 1887, presented the same to 
Henry, and demanded that, in consideration 
of the entire indebtedness to said Andrew 
Henry being secured, the said Andrew Hemr^ 
should release the said W. R. Stewart, Jr., 
from liability by reason of said notes. The 
mortgage was thereupon received by Henry. 
There is a conflict of testimony on this 
point; the evidence of W. R. Morris and W. 
R. Stewart, Jr., being that said W. R. Stew- 
ai-t, Jr., was absolutely released from his 
liability upon s,aid notes; and the testimony 
of Edward J. Cornish was that Andrew 
Henry agreed, as part consideration of said 
mortgage, not to press W. R. Stewart, Jr., 
upon the notes, or to bring suit or in any 
manner to make claim for payment upon th'- 
notes until the mortgaged property should 
be entirely exhausted; and this we a.e 
(onvinced is the truth in regard to the trans- 
action. W. R. Stewart, Jr., therefore, is still 
liable on those obligations. It is unnecessai-y 
for us to review the various assignments of 
error at length. 

The conceded facts show that the property 
in question was sold for cash on receipt or 
secured notes; that Stewart obtained the 
property without paying for it; that he soon 
afterwards executed the mortgage in ques- 
lion; that Henry knew, or had the means of 
linowing, that the property in question had 
not been paid for, and in no sense is he a 
bona fide purchaser. The same is true of 
AV. R. Stewart, Jr. As against these parties, 
therefore, the owner of the goods had a right 
to reclaim them. Some reflections are made 
upon the plaintiff in error in the defendants 
in error's brief, but there is no groimd for 
such Insinuations, as he seems to have done 
nothing inconsistent with fiiirnesi and integ- 
rity; but the claims of the defendants in error 
fire superior to Ws. It follows that the judg- 
ment is right, and that the opinion in this 
case on the Conner hearing, which is reported 
in 33 Neb. 130, 49 N. W. Rep. 1107, should 
be overruled. The judgment of the district 
court is affirmed. The other judges concur. 
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POTTER et al. v. LEE. 

(53 N. W. 1047, 94 Mich. 140.) 

Supreme Court of Michigan. Dec. 22, 1892. 

Error to circuit court, Wayne county; 
Cornelius J. Rtilly, Judge. 

Action by George N. Potter and others, co- 
partners, as the Pctterfleld Cheese Factory, 
against Gilbert W. Lee, to recover the value 
of cheese sold defendant. From a judgment 
for plaintiffs, defendant appeals. Affirmed. 

Charles W. Casgrain and Charles S. Mc- 
Donald, for appellant. Philip T. Van Zile 
and Frank E. Robson, for appellees. 

LONG, J. PlalntifCs brought assumpsit in 
the Wayne circuit court on the common 
counts. In their bill of particulars they claim- 
ed for the price and value of 169 cheeses, 
weighing 7,253 pounds, at 7% cents per pound, 
amounting to $543.98. Defendant gave notice 
under his tlea of the general issue that the 
plaintiffs falsely and fraudulently represented 
that the cheeses were good and merchantable, 
were not strong, and would not crumble when 
cut; that between 18 and 20 only were made 
during the month of July, and the balance 
were made during August of tliat year, and 
that the entire lot was equal, if not superior, 
to the samples which were exhibited; that he 
(the defendant) relied upoTi such warranty in 
making the purchase; that the same were 
not equal to the samples, and that such rep- 
resentations were false, and the cheeses were 
of an inferior quality; were made from infe- 
rior Ingredients; were strong, and would 
crumble when cut; were unmerchantable, 
and of no value; and that he sustained loss 
thereon, and to his business, etc., which he 
would recoup on tlie trial. The case was tried 
before a jury, and the plaintiffs had verdict 
and judgment for ?5S5.66. Defendant brings 
error. On the trial the plaintiffs produced as 
a witness John Potter, who was the agent 
of the plaintiffs in making the sale to the de- 
fendant. His version of the sale and what 
the contract was is that on the 24th day of 
September, 1890, he called upon the defendant 
at his place of business in Detroit, and en- 
deavored to sell hinr. a quantity of cheese, 
which he had at the Detroit, Grand Haven & 
iiilwaukee depot in Detroit. He did not sell 
them on the first visit to defendant. He called 
upon others, and on the next day made a sale 
to the defendant. He took 15 cheeses as sam- 
ples to defendant's store. Three or four were 
taken into the store, and examined by the de- 
fendant with a trier. Defendant asked what 
he wanted for them, and he said 8 cents. De- 
fendant would not pay that price, and offered 
IVs cents, and the bargain was closed at that 
price. The cheeses were each marked plainly 
on the outside with the date they were made. 
Mr. Potter testified that no representations 
were made as to the cheeses being good and 
marketable, or that those at the depot were 
as good as the samples, but that he stated that 
they were made in July and August. He also 



testified that in selecting he samples he took 
some of July and some of August make, and 
without an effort to select the best. The de- 
fendant testified that he tried three of the 
cheeses with a trier, and found them good. 
He asked how many of the whole lot were 
made in July, and Potter answered 15 or 20, 
and the rest in August. After examining 
the three, he asked Potter if the cheese would 
crumble when cut; if they would, he would 
not give a cent per pound. Potter said other 
merchants at Potterfield had used them witb 
perfect satisfaction. That he then said to 
Potter: " 'If that lot of cheese is as you rep- 
resent it, and will not crumble, and are as- 
good as these three samples, I will take it 
all, and pay you seven and a half cents per 
pound for it.' Potter said hp would take that 
price, and wanted a check for the amount. I 
told him: 'That may be all right; we have 
plenty of money to pay it, but we don't pay 
quite as prompt as that. You are a stranger 
to me, and I have seen only ten boxes of these 
cheese, and I don't know what is in the car. 
If in the course of ten days we find this cheese 
as you represent it, we will pay for them,, 
taking one per cent., which is customary.'' 
Mr. Potter then left for home." The last part 
of this arrangement is substantially agreed to- 
by Mr. Potter. He says that defendant want-, 
ed 1 per cent, oft', or take 30 days to pay It in, 
and he gave him the 30-days time. Nothing^ 
has ever been paid. Defendant took the 
cheeses from the depot, sold some, and says 
that in less than 10 days parties to whom he 
shipped some of them refused to pay, and 
wrote letters rejecting them. He introduced 
testimony tending to show that he attempted 
to make sales; that the cheeses would crumble 
when cut, and come back upon his hands, 
as they were not equal to the sample; and 
that it had injured his business to a great 
extent. He testified further that he wrote a 
letter to the plaintiffs on October 21st, whicli' 
was the first notification he gave them of the 
quality or condition of the cheeses, and the 
first refusal to pay for them. He states in his 
letter that the 15 cheeses shown as samples 
were readily sold, and that no fault was 
found with them; but claim is made that some 
40 were shipped to Jit. Clemens, and all but 
5 or 6 returned; that others were afterwards 
returned by parlies to whom he had shipped 
them. Plaintiffs were asked to take the bal- 
ance away. Much testimony was given which 
it is not necessary to allude to. The errors re- 
lied upon relate principally to the refusal of 
the court to give certain of defendant's re-' 
quests to charge, and to the charge as given. 
Claim is also made that the court was in error 
in refusing to permit the defendant to show 
the loss of profits on resale caused by breach 
of warranty, and the effect such breach had 
upon his business and trade. The court char- 
ged the jury that if they found the defendant 
remained silent for some 26 days after the 
cheeses were purchased, without complaining 
that those delivered were not such in quality- 
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as those purchased, and if they found that 
cheeses were perishable property, defendant 
could not, after that lapse of time, rescind 
his contract; and their verdict must be for 
the plaintiffs for the price the cheeses were 
sold for; and, further, the court directed the 
Jury that the failure to notify the plaintiffs 
must be considered as an acceptance of the 
property at the price agreed upon. 

We need not state the several requests to 
■charge, as, from the view we take of the case, 
the court, under the testimony of the defend- 
xtnt himself, should have directed the verdict 
in favor of the plaintiffs. Defendant admits 
that he said to Mr. Potter, plaintiffs' agent: 
"You are a stranger to me, and I have seen 
only ten boxes of these cheese, and I don't 
linow what is in the car. If in the course of 
ten days we find this cheese as you represent 
it, we will pay for them." The arrangement, 
in effect, was that he was to have 10 days 
to examine the cheeses, and if found as rep- 
resented, he was to pay for them; and, if 
not found as represented, he might return 
them. Potter does not dispute this arrange- 
ment. It is therefore evident, even if a war- 
ranty was made by Potter as to the quality 
of the cheese in the car, and not examined at 
the time by the defendant, that the defend- 
ant did not rely upon it, but preferred to 
make an examination for himself, and was 
to have the 10 days to do it in. If he did 
not make such examination, it was his own 
fault. He says the cheeses were brought to 
his store. He had therefore every oppor- 
tunity to make an examination. He was 
told by Mr. Potter that they were made in 
July and August, but claims that Potter told 
him that only 15 or 20 were made in July, 
and the rest in August. When they were 
l)rought to the store, he could readily see 
what quantity was made in each month 
from the marks upon the boxes. He claims 



that complaint was made of some that he 
sold even before the 10 days elapsed, and 
yet he gave the plaintiffs no notice of these 
facts for 26 days after the purchase, know- 
ing, as it is shown, that the cheeses were 
perishable property. He continued selling 
right along after the 10 days elapsed and 
up to the time he finally refused payment 
It appears that there was no contract of 
warranty upon which he relied, but rather 
an agreement for 10 days' time to examine 
and determine whether or not he would keep 
them. He failed to return them within the 
10 days, and, under the admitted facts, he 
must be considered as having accepted them, 
and cannot be heard to set up the defense 
of warranty and breach. Farrington v. 
Smith, 77 Mich. 550, 43 N. W. 927; Ohilds 
V. O'Donnell, 84 Mich. 533, 47 N. W. 1108; 
Manufacturing Co. v. Bangs (Minn.) 44 N. 
W. 671; Eosenfield v. Swenson (Minn.) 47 
N. W. 718. In Reed v. Randall, 29 N. Y. 
363, the court, in speaking of an article 
found to be unmerchantable, said: "The lat- 
ter [the vendee] is not bound to receive and 
pay for a thing that he has not agreed to 
purchase; but, if the thing purchased is 
found on examination to be unsound, or not 
to answer the order given for it, he must im- 
mediately return it to the vendor, or give 
him notice to take it back, and thereby re- 
scind the contract, or he will be presumed 
to have acquiesced in its quality." In the 
present case the defendant admits that he 
had some of the cheese returned within 10 
days after its purchase, yet he kept on sell- 
ing for 16 days thereafter, without notice 
to the seller. In this view of the case, what- 
ever technical errors may have been com- 
mitted on the trial are of no importance, as 
the right result has been reached. Judg- 
ment is affirmed, with costs. The other jus- 
tices concurred. 
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WILSON T. NEW UNITED STATES CAT- 
TLE-RANCH CO., Limited. 

(20 C. C. A. 244, 73 Fed. 094.) 

Circuit Court of Appeals. Eighth Circuit. 
March 30, 1806. 

In error to the circuit court of the United 
States for the district of Colorado. 

At some time in the early part of 1884 the 
New United States Cattle-Ranch Company. 
Limited, a corporation, and the defendant in 
error herein, agreed to pui-chase of Wmiam J. 
Wilson, the plaintiff in error, the Circle ranch, 
which was located on the Republican river 
and some of its ti-ibutaries in the states of 
NebrasUa, Colorado, and Kansas, and 6,000 
head of cattle grazii:]g thereon, and to pay 
therefor about $300,000 in money and some 
stock of the corporation. By this contract, 
and its various modifications, the plaintiff in 
error covenanted to convey to the vendee a 
good title to 3,000 acres of land, and to de- 
liver to it fi,000 head of cattle. The vendee 
paid $63,850 of tlie purchase price, tooli pos- 
session of the ranch and of some of the cattle, 
and gave a bond and mortgages upon the cat- 
tle and the land to secure the payment of the 
balance of the price. The vendor made a 
bill of sale of the cattle, and a deed of 453.80 
acres of the land to the vendee, and also gave 
to it a bond to convey a good title to the re- 
mainder of the 3,000 acres of land. All these 
papers wer« deposited with a bank in the 
city of Denver, to be delivered to the vendee 
if it paid the balance of the purchase price 
according to their terms, and to be delivered 
to the vendor if the vendee failed so to do. 
It was also agreed that the moneys realized 
from the sales of the cattle meanwhile should 
be applied in part payment of the pm-chase 
price. On the 22d day of July, 1885, the 
vendor entered upon this ranch, took posses- 
sion of the cattle and personal property there- 
on, and in the month of September sold them 
under the chattel mortgage ^ven by the ven- 
dee for a default in the payment of an over- 
due installment of the purchase price. There- 
upon the cattle company brought an action 
against the plaintiff in error in the court be- 
low for $250,000. It alleged in its complaint 
that the plaintiff in error had by false and 
fraudulent representations as to the number 
and character of the cattle, and as to his title 
to the 3,000 acres of land, and as to the quan- 
tity of other land to which he had the right 
of possession, and as to the previous sales 
of cattle from 'this ranch, and as to various 
other matters connected with the transaction, 
induced it to make the contract of purchase 
and the various modifications thereof, and to 
pay that portion of the purchase price which 
it had paid. It also alleged that the plaintiff 
In error had made covenants which he had 
not kept, and warranties which he liad bro- , 
ken. After setting forth tuese various false 
representations, which the defendant in en'or 
averred had induced it to make the coutra<'t 
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of purchase, and the various covenants and 
warranties which it alleged the plaintiff in 
error had made and broken, it closed the state- 
ment of its cause of action with these two al- 
legations: Fu'st, it alleged that it did not as- 
certain until after the 19th day of September, 
1885, on which day the personal property was 
sold under the chattel mortgage, the frauds 
and tricks practiced upon it by the vendor in 
counting and delivering the cattle, and that 
immediately thereafter, on aceoimt of short- 
ages and violations of the agreement, on ac- 
count of the substantial failure of the vendor 
to carry out his contract, on account of the 
entire failurs of said transaction, and on ac- 
count of the deceit and fraud of the defend- 
ant, and the failure of the consideration which 
induced it to enter into the contract, it re- 
nounced the said contract of purchase, and 
demanded repayment of tlie moneys it had 
laid out and ejcpended, which, it alleged, 
amounted to $250,000; second, it alleged that, 
at all times after the making of the contract 
and of the modifications thereof, it had been 
willing and had offered to carry out and per- 
foi"m its part thereof, upon the perfonuance 
hy the plaintiff in error of his promises and 
undertakings contained therei'if, but that he 
had utterly failed and neglected to perform 
the contract on his part, so that the considera- 
tions which induced the plaintiff to enter into 
it had utterly failed, and the objects and pur- 
poses to be attained thereby were completely 
destroyed, and great loss and damage was in- 
flicted upon It by the fraud and deceit of th(> 
defendant, and by his failure to perform his 
contracts and undertakings, and to make good 
his representations and statements. These al- 
legations are followed in the complaint by a 
prayer for $250,000, and interest from Sep- 
tember 19, 1885. Issues w^re joined upon the 
averments of this complaint, and upon their 
trial the jury returned a verdict against the 
plaintiff in error for $50,000. It is the judg- 
ment upon this verdict that is attacked by 
this writ of error. 

Chas. S. Thomas (W. H. Bryant was with 
him on the brief), for plaintiff in error. Chas. 
J. Hughes, Jr. (Tyson S. Dines was with him 
on the Ijrief), for defendant in error. 

Before CALDWELL, SANBORN, and 
THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating tlie 
facts as above, delivered the opinion of the 
court. 

The futile attempt of the defendant in er- 
ror to maintain an action for afflirmance, and 
an action for rescission of its contract of 
pur(?hase, upon the tacts pleaded in its com- 
plaint, has resulted in such inextricable con- 
fusion of the rules of law applicable "to the 
trial of this case that the judgment below 
must be reversed. When a ventJee ascer- 
tains that he has been induced to make a 
contract of purchase by the fraudulent mis- 
representations of his vendor, he has a 
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choice of remedies. He may rescind tlie. con- 
tract, restore what he has received, and re- 
cover hacli what he has paid, or he may af- 
firm the contract, and recover the damages 
he has sustained by the fraud. He cannot, 
however, do both. It is as difficult a feat to 
maintain a cause of action for the considera- 
tion paid for the purchase on the ground of 
rescission, and one for damages for the 
fraud which induced it, and for a breach of 
the contract of purchase itself, in the same 
action, as it is to ride at the same time two 
horses that are traveling in opposite direc- 
tions. Upon a rescission of a contract of 
purchase, the measure of damages is the con- 
sideration paid and the moneys naturally ex- 
pended on account of the purchase before the 
fraud was discovered. Upon an action for 
damages for the deceit and fraud which in- 
duced the purchase, the measure of damages 
is what the vendee has lost. It is the differ- 
ence between that which he had before, and 
that which he had after, the contract of 
purchase was made. Smith v. Bolles, 132 U. 
S. 125, 10 Sup. Ct. 39; Reynolds v. Franklin, 
44 Minn. 30, 46 N. W. 139. Upon an action 
for a breach of the covenants and warran- 
ties contained in the contract of purchase, 
the measure of damages is the difference in 
value between the property actually received, 
and its value as it would have been If the 
warranties and covenants had not been bro- 
ken. The two cause.s of action last men- 
tioned are consistent with each other, and 
may be maintained together; but each of 
them is inconsistent with the cause of ac- 
tion for rescission, and neither of them can 
be maintained at the same time with that 
cause of action. One who has been induced 
by fraud to make a disadvantageous con- 
tract of purchase may affirm the contract, 
and sue for its breach by the vendor, and at 
the same time may recover of him the dam- 
ages which resulted from the fraud which in- 
duced the contract; but he cannot recover for 
a breach of the contract, and for the fraud 
which induced it, and at the same time recov- 
er the consideration which he paid for it. He 
cannot have the benefit of the contract 
which he purchased with the consideration, 
and also have the consideration itself. The 
court below perceived this dilemma, and, in 
opening its charge to the jury, it told them 
that the defendant in error sought to recover 
on either of three grounds: First, on the 
ground of deceit; second, on the ground of a 
breach of express warranties; and, third, on 
the ground of a rescission of the contract,— 
but that they need not consider the latter 
ground, except to ascertain whether or not 
the whole consideration to the plaintiff fail- 
ed on account of the fraudulent acts and 
practices of the defendant. The court then 
attempted to keep these three grounds of re- 
covery distinct, and it charged the jury that, 
if they found that the contract and its mod- 
ifications were indviced by deceit, the de- 
fendant in error might recover the proper 



measure of damages for that fraud, and that 
if they found no deceit, but found that there 
was a breach of express warranties, the de- 
fendant in error might recover damages on 
that ground, and that if there was an entire 
failure of consideration, as there would be in 
case of rescission, the defendant in error 
might recover all its expenditures on account 
of the contract. This attempt, however, prov- 
ed futile. The different measures of dam- 
ages applicable to the three causes of action 
became inextricably confused before the 
charge closed; and the court advised the jury, 
among other things, that if they found that 
through the failure of the plaintiff in error 
to fulfill his warranties, and the retaking 
of the property by the plaintiff in error un- 
der his chattel mortgage, there was an en- 
tire failure of consideration to the vendee, 
they might give to the cattle company a ver- 
dict for the moneys.lt had paid to the ven- 
dor with interest from September 19, 1885, 
and for all the expenses it had paid on ac- 
count of the purchase. In other words, the 
court charged that the jury might give the 
same damages for the breach of the war- 
ranties in the contract that they might have 
given in case of the rescission of the con- 
tract. If we apply this portion of the charge 
of the court to a single warranty, its error 
is apparent. One of the guaranties contain- 
ed in the contract was that there were 6,000 
cattle on the ranch, and that the vendor 
would gather and deliver to the vendee 5,- 
400 cattle of all ages during the season of 
1884. The breach of this guaranty alleged 
in the complaint was that there were not 
more than 3,000 cattle in the herd at the 
time the contract was made, and that the 
vendor did not deliver during the season of 
1884 more than 4,000 cattle of all ages. It is 
obvious that the measure of damages for this 
breach was the difference in value • between 
the herd as it was and as it was warranted 
to be, and not the consideration paid for, nor 
the expenses paid on account of, the con- 
tract. Nor could the fact that the vendor 
some months later seiz.id the cattle then 
upon the ranch, under an alleged default in 
the mortgage given to secure the payment 
of the balance of the purchase money, change 
the measure of damages upon the warranties, 
or substitute for it the measure of recovery 
allowed upon a rescission of the contract. 

The court tell into another error in its 
treatment of the warranties alleged in the 
complaint. It charged the jury as follows: 

"You may take into consideration all the 
facts and circumstances, in determining 
what, if any, warranties defendant made, or 
caused to be made; statements made by the 
defendant, or caused to be made, if any, by 
him, not made as mere matters of opinion or 
belief, but affirmations of existing facts as 
facts, for the pui-pose of assuring the plain- 
tiff or its agents, or both, of the truth of the 
facts affirmed, and inducing the plaintiff to 
make the purchase of the ranch and property 
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in question; and such statements, if any, re- 
lied on by tlie plaintiff and its agents, or ei- 
ther, in maliing said purchase, or entering in- 
to said contract, or acting in respect thereto, 
may authorize you in finding an express war- 
ranty, if you thinl£ It ought to be found from 
the evidence and all the circumstances of the 
case." 

Again, it charged the jury with reference 
to a representation that there were 800 beef 
cattle in the herd, which was made before 
any of the written contracts were signed, as 
follows: 

"The court charges the jury that if they 
find from the evidence that it was represent- 
ed by the said defendant, or his agent, that 
there were in said herd eight hundred beef 
cattle ready for the market, that this was 
a material representation, for the truth of 
which the said defendant was responsible, 
and thatj. if said cattle were not there as 
represented, then the said plaintiff had a 
right to a deduction from the contract price, 
and from the first payment thereon of the 
value of the cattle which were not there 
according to said representation, and the 
said defendant was under obligation to 
make reduction thei-efor; and this although 
there may be no special mention or refer- 
ence in the contract itself to the number of 
the said cattle, for the reason that the said 
plaintiff had a right to rely upon the state- 
ment and declaration and representation 
made by and for the said defendant as to 
their existence and presence in said herd." 

These portions of the charge were erro- 
neous and misleading in the case now be- 
fore us. It may be that some portions of 
them could be sustained in a case in which 
the parties to the sale had not reduced their 
contracts to writing, but they were certain- 
ly not applicable to the case at bar. The 
parties to this suit embodied their agree- 
ment of sale in a written contract, and sign- 
ed it. So careful were they that there 
should be no question what their contracts 
were and what they were not, that they re- 
duced to writing and signed no less than 
five agreements of modification of their orig- 
inal contract. In these various agreements 
the vendor made certain express warranties. 
He guarantied that the herd sold should 
consist of 6,000 cattle which should be well 
graded American stock, free from Texas or 
Spanish pedigree, and should include 30 
full-blood Durham bulls; that he would de- 
liver air these cattle by the close of the 
round-up season of 1885; and that he would 
deliver 5,400 cattle of all ages during the 
season of 1884. But he nowhere in these 
contracts guarantied or agreed that there 
were 800 beef cattle in this herd, or that he 
would deliver any such cattle to the pur- 
chaser. The defendant In error made no 
plea of any mistake in the draft of these 
contracts. It made no demand for any 
change or reformation of any of them. 
From these facts the legal inference irre- 



sistibly follows that all prior representa- 
tions, statements, and declarations made in 
good faith, and all prior oral contracts, 
were merged in these . written agreements, 
and that they contained all the warranties 
and guaranties that the parties to these ne- 
gotiations made. They contained some war- 
ranties. The conclusion is irresistible that 
when they were made the parties selected 
from their oral representations those decla- 
rations, and all those declarations, which 
they agreed to warrant or guaranty, and 
embodied them in these written agreements. 
"Expressio unius est exclusio alterius." In 
the absenc'e of fraud or mistake in reducing 
complete contracts of sale, containing war- 
ranties, to writing, the presumption is con- 
clusive that they contain all the warranties 
that the parties intended to make or did 
make. The supreme court of Minnesota 
states the rule thus: 

"Where the parties have deliberately put 
their engagements into writing, in such 
terms as to import a legal obligation, with- 
out any uncertainty as to the object or ex- 
tent of such engagement, it is conclusively 
presumed that the whole engagement of the 
parties, and the manner and extent of their 
undertaking, was reduced to writing." 
Thompson v. Libby, 34 Minn. 374, 377, 26 
N. W. 1; 1 Greenl. Ev. § 275; Barnes v. 
Railway Co., 12 U. S. App. 1, 7, 4 C. C. A. 
199, and 54 Fed. 87; McMurphy v. Walk- 
er, 20 Minn. 382, 386 (Gil. 334); Harmon v. 
Harmon, 51 Fed. 113, 115. 

The result is that the plaintiff in error 
was not liable for the breach of any guar- 
anties or warranties not found in his writ- 
ten contracts, and it was error for the court 
to instruct the jury that they might find 
that any statements of facts which he made 
to induce, and which did induce, the con- 
tract of sale, were express warranties, for 
whose breach he was liable. Moreover, if 
the plaintiff in error had warranted that 
there were 800 beef cattle in the herd sold, 
and there were in fact no such cattle there, 
the measure of damages for the breach of 
this warranty would not have been the 
value of 800 beef cattle. It is conceded that 
there were more than 800 cattle in the herd, 
and the measure of damages for the breach 
of a contract that 800 of them were beef 
cattle could not be more than the difference 
between the value of 800 beef cattle, and 
the value of 800 of the best cattle found in 
the herd. The defendant in error had a 
written guaranty of the number of the cat- 
tle in the herd, for the breach of which it 
was entitled to recover the difference be- 
tween the value of the number of cattle ac- 
tually there, and the value of the 6,000 cat- 
tle guarantied to be there. If, in addition 
to these damages, it could also recover the 
value of the 800 beef cattle, the plaintiff 
in error would, in effect, be required to fur- 
nish the equivalent of 6,000 cattle guaran- 
tied in his written contract plus 800 beef 
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cattle, or in all 6,800 cattle, and that was 
not the contract. 

There are many other assignments of er- 
ror in this case. Those -which we have no- 
ticed present basic questions that will re- 
turn tor consideration upon the second trial. 
Many of those raised by the other assign- 
ments present minor questions that may not 
arise again, and it would serve no good 
purpose to extend this opinion by noticing 
them. 

The fundamental principles which must 
govern this case are: One who is induced 
to make a disadvantageous contract of pur- 
chase by the fraudulent misrepi'esentations 
of his vendor has a choice of remedies. He 
may, upon the discovery of the fraud, re- 
scind the contract, restore what he has re- 
ceived, and recover what he has paid, or he 
may enforce the contract, and recover tlie 
damages caused by the fraud which in- 
duced him to make it, but he cannot do 
both. If he chooses the latter remedy he 
may recover, for the fraud which induced 



the contract, the difference between the 
value of what he had befor? he made; the 
contract, and the value of what he would 
have had after tue contract was made, if 
it had been duly performed by both parties 
to It. In addition to these damages, if the 
vendor has unlawfully failed to perform his 
part of the contract and to keep his war- 
ranties, the vendee may recover, as dam- 
ages for such breaches, the difference be- 
tween the value of the property actually re- 
ceived, less that portion of the purchase 
price secured to the vendor by the mort- 
gage back upon it, and the value which the 
property would have had, less that portion 
of the purchase price secured to the vendor 
by the mortgage back upon it, if the con- 
tract had been duly performed. A careful 
application of these rules will, we think, 
result in an Impartial trial of this case. 
The judgment below must be reversed, and 
the case must be remanded to the court be- 
low, with directions to grant a new trial, 
and it is so ordered. 
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LUKENS V. AIKEN. 

(34 Atl. 575, 174 Pa. St. 152.) 

Supremo Oourt of Pennsylvania. March 2, 
1896. 

Appeal from court of common pleas, Ches- 
ter county; W. B. Waddell, Judge. 

Action by George W. Lukens against John 
Aiken. There was a judgment for plaintiff, 
and defendant appeals. Affirmed. 

W. S. Harris, for appellant. Thomas W. 
Pierce and George B. Johnson, for appellee. 

WILLIAMS, J. This appeal depends upon 
the correctness of the rule given by the learn- 
ed judge of the court below to the jury upon 
the measure of damages to which the de- 
fendant was entitled. The action was upon 
a note given by the defendant for a balance 
of purchase money due to the plaintiff for 
machinery bought of him. The defense was 
that the purchase of the machinery was in- 
duced by false representations made by the 
plaintiff as to the character, effectiveness, 
and state of repair of the machinery at the 
time of sale. Evidence was given upon the 
trial tending to show that false representa- 
tions were made to the defendant, and that 
tie bad expended some money and lost some 



time in the effort to put the machinery in 
good working condition, with, however, but 
indifferent success. Upon this state of the 
evidence he asked the court to tell the jury 
that he was entitled not only to defeat a re- 
covery upon the note, but also to recover 
back all the purchase money previously paid, 
all the expenses incurred, and compensation 
for all time lost, "without having rescinded 
the contract or returned the machinery. This 
the learned judge declined to do, but instruct- 
ed the jury that one who had been imposed 
upon or misled by false and fraudulent rep- 
resentations must elect which of two courses 
of conduct he would pursue. He had the 
right to rescind the contract, return the arti- 
cles purchased, and demand the return to him- 
self of the purchase money; or he could re- 
tain the property purchased and defend 
against the purchase money, or recover in an 
action for the deceit the difference between 
the value of the goods as represented or war- 
ranted, and their actual value at the time of 
the sale. This was a correct statement of the 
law applicable to the facts alleged by the de- 
fendant, and we see no reason for complaint 
on his part. The assignment of error which 
embodies this ini?truction is overruled, and 
the judgment is affirmed. 
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CORTLAND MANUF'G CO., Limited, v. 

PLATT et al. 

(47 N. W. 330, .83 Midi. 419.) 

Supreme Court of Michigan. Nov. 5, 1890. 

Error to circuit court, Berrien county; 

Tliomas O'Hara, Judge. 

G. M. Valentine and S. Tryon, for appel- 
lants. Geo. S. Clapp, A. Plummer, N. A. 
Hamilton, and L. C. Fyfe, for appellee. 

CHAMPLIN, C. J. Plaintiff brought re- 
plevin for certain -svagons, poles, and seats. 
Tlie defendant George W. Piatt had, prior to 
February 8, 1889, been engaged in the mer- 
cantile business at Benton Harbor, the prin- 
cipal line of his business being hardware. He 
was also interested in the milling business 
at that place. He was assisted in his store 
by his son, Frank H. Piatt, who, during his 
father's absence, or inability to attend to 
business, on account of sickness, exercised 
full control over the business. In 1887, 
George W. Piatt drew money out of his hard- 
ware business to invest in the milling busi- 
ness; and, to meet a bank-note and bills 
maturing on August 7, 1887, he borrowed $3,- 
000 of the Bank of Benton Harbor, and gave 
security, by way of a chattel mortgage, upon 
his stock of hardware. This mortgage was, 
by mutual consent, not placed upon file, and 
in December, 1887, this debt had all been 
paid except $900, for which the bank took 
three notes, of $300, $100, and $500, respec 
tively. On .January 27, 1888, there was due 
on this mortgage the principal sum of $600, 
and on that day, unknown to Piatt, the mort- 
gage was placed on file. On February 2, 
1888, the mortgage was paid in fuU and dis- 
charged. The filing of the mortgage caused 
inquiries to be made by the creditors of 
Piatt, who was then sick; and his son. Prank 
H., without the knowledge of his father, pre- 
pared, and on the 10th day of February, 1888, 
gave to the collecting agency of R. G. Dun 
& Co., a statement of the financial standing 
of George W. Piatt on the 1st day of Janu- 
ary, 1888, as follows: 

Benton Marbor Milling Co $ 4,000 00 

41% acres in city limits, Niles, 

Mich 5,000 00 

House and lot St. Jo., Mich 2,000 00 

One-seventh interest in estate, Niles, 

^Mich 1,000 00 

One-half interest in store, lot, and 

building, Bangor, Mich 500 00 

$12,500 00 
Incumbrance on above 5,000 00 

$ 7,500 00 

Invoice merchandise . . $14,031 27 

Tinners' tools and store 
fixtures 836 00 

Notes 2,165 56 

Accounts receivable . . . 5,353 05 

Freight, boxing, and 
carting on merchan- 
dise, 3 per cent 419 73 

$22,805 61 
Liabilities, sundry acc'ts 7,615 49 15,190 12 

Total assets in excess of liabil- 
ities $22,690 12 



A schedule of liabilities upon merchandise 
accounts was attached. The correctness of 
the statement was sworn to by Prank H. 
Piatt. On May 12, 1888, Dun's agency at- 
tached to such statement of Piatt "an opinion 
of statement" of their own, as follows: 

"May 12, '88. Opinion of statement. 
Should suppose that the only question here 
would be as to the value of the real estate, 
etc. Writer has seen his ledger, which 
shows, as he recollects it, something of this 
sort: Estimated Niles property at $5,000. 
Understand that it Is worth about $4,000." 

Again, on .June 5th, Dun's agency made 
another report, as follows: 

"June 5, '88. In writer's opinion, following 
is a more correct statement: Invoice of mer- 
chandise, $8,000; tinners' tools, etc., $500; 
farmers' notes, $2,105.56; accounts receiva- 
ble, $5,353.05; 3 per cent, for freight, etc.. 
$419.73. Have very good reasons for placin;; 
invoice at $8,000. The tinners' tools are old. 
and more or less out of date, and hardly 
worth $500. The farmers' notes may foot up 
the figures given, but for some reason were 
not discountable at the time of the chattel- 
mortgage difficulty, Feb. 2, 1888. Accounts 
receivable are not worth over fifty cents on 
the dollar, $3,211.83; 3 per cent., boxes, cart- 
age, etc., $240,— total, $14,117.89; liabilities, 
total indebtedness on stock, $7,615.49,— bal- 
ance, $6,501.90; 160 shares in milling com- 
pany, at $25, $4,000; 41 acres, Niles city lim- 
its, $5,000; St. Joseph house and lot, $2,000; 
1/7 interest in house of Piatt estate, $1,000; 
% interest in Bangor house and lot, $500,— 
total, $19,001.90; mortgage incumbrances, $5,- 
000. As to' 160 shares, he first bought 80 
shares, at $25, making $2,000; subsequently 
subscribed for SO more, and hypothecated the 
first 80 to secure the payment of the second 
80, leaving only, say $2,000. The 41 acres 
are not worth $5,000. They are not worth 
more than $2,500. An outside figure is $3,- 
000. The St. Joseph house and lot he recent- 
ly sold for $1,500. 1/7 interest in the Geo. 
Piatt family residence at Niles, Mich., is 
good, but not available. % interest in Ban- 
gor house and lot is not worth more than the 
other half, which recently sold for $350. Re- 
capitulation: Assets, stock, $14,117.89; in- 
debtedness, stock, $7,615.49; balance assets, 
$0,.j01.90; real-estate assets, $7,3.50; real-es- 
tate mortgage, $5,000,— assets in excess of 
liabilities, $8.8.51.90. (Continued.)" 

"June 2, '88. The mortgage was dated 
Aug. 8, '87, but was not filed until Jan. 28th, 
1888. The note to which the mortgage was 
collateral was due Nov. 5th, 1887, so that this 
nominal security was in reality not security 
for the interval from Aug. 8, '87, to January 
28th, 1888. In the mean time Mr. Piatt had 
paid on the claim $2,265.23, so that at the 
hour of filing there was due plus the interest, 
$734.78. In the afternoon of the same day 
$9.25 more was paid. So far as Mr. Piatt 
himself is concerned, we would not have 
doubted his integrity, and did not file the 
mortgage on that account hut tr^ „„*!„;„^*„ 
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liny other creditors, of whose number or ex- 
tent we were not thoroughly Informed. 
Have known Mr. Piatt for some years, and 
have believed him personally to be a man 
with no bad habits nor expensive tastes, 
whose whole time was devoted to his busi- 
ness, and whose desire was to pay all his 
obligations. It is our opinion that one cause 
of his temporary embarrassment at the time 
of our loaning this money was the purchase 
of stocli in the Benton Harbor Milling Com- 
pany, and some other matters tending to 
build up and beneflt this place. The milling 
stock is, we understand, good paying prop- 
erty, but It has taken the cash to pay for 
it." 

■'August 8, '88. Carries me largest stock in 
his line here. Has been heavily involved for 
some time, and came near making an assign- 
ment last winter, but instead executed a chattel 
mortgage ^to the Bank of Benton Harbor, se- 
curing $3,*O0O, which was discharged from rec- 
ord after being nearly paid up, and bank took 
a mortgage on some real estate near Niles. 
Piatt is treasurer of the Benton Harbor Mill- 
ing Co., and owns $4,000 of the stock, which 
is hypothecated for a loan of $2,000. Is said 
to sell on vei-y close margins and below cost on 
many articles, and it is not deemed probable 
that he is making any money. Is said to have 
a nominal sm-plus of 8 to $10,000, but is not re-, 
garded a very safe credit, risk." 

"Jan. 25, '89. Has a large trade, but is reck- 
less in selling. Stock about $7,000. Is hard 
up, but not so much so as at one time. Worth 
about $10,000 above debts. 6-3-1-2." 

With this statement as to Piatt's financial 
standing, and with a rating in Dun's Commer- 
cial Agency of from $5,000 to $10,000 capital 
invested in his business, the plaintiff in this suit 
received a letter from Piatt dated February 3, 
1889, requesting it to quote prices on its car- 
riages, stating that he should probably sell a 
few very fine outfits that season, to which the 
plaintiff replied, imder date of February 10th, 
stating prices, and terms of discount and credit. 
Afterwards the salesman of plaintiff called per- 
sonally upon Mr. Piatt, and on March 7, 1889, 
received his order, upon the terms of 90 days 
net, 5 per cent. 30 days. Two days later, Piatt 
wrote plaintiff requesting it to add to the order 
three spiral-spring carts. Plaintiff commenced 
shipping the goods March 30, 1889, and made 
two more shipments in April, when, before 
the goods were all shipped and on April 29th, 
the defendants wrote plaintiff requesting it to 
cancel order for carts and buggies. It appears 
that, about the same time, defendant Piatt can- 
■celed other ordera which he had made for goods 
frqpi other parties, for the reason that he be- 
-came satisfied that he should not be able to 
pay for them. 

The plaintiff claims that it sold the goods and 
extended the credit to defendant solely upon 
the strength of the rating statement of Piatt, 
and reports received from Dun & Co., above set 
out. It also claims that such statement was 
false and fraudulent, and made for the pm'pose 



of inducing plaintiff to sell to him upon credit, 
.and that, on account of such fraud, it had a 
right to rescind the sale and reclaim the goods. 
Plaintiff also claims that Piatt, at the time he 
purchased the goods of plaintifC, did not intend 
to pay for them. Accordingly the plaintiff sent 
its attorney to Benton Harbor, where he ar- 
rived on May 18, 1889. This was on Satur- 
day. He called at the store, where he found 
Frank H. Piatt, and was infoi-med that George 
W. Piatt was sick. He told Frank H. that he 
had heard that they had been putting some 
mortgages on the property there, and it was 
not looking Just right, and he had come to see 
what there was about it. That Frank H. told 
him they had given some mortgages, and, upon 
further inquiry, he stated to whom and the 
amounts. He was told that the mortgages 
covered the whole stock, including the wagons, 
and he said to Frank that they did not send^ 
the wagons to him to be mortgaged for old 
family debts, but they were sent supposing 
that Piatt would sell them in the course of busi- 
ness, and then pay for them. He replied that 
they should pay their debts; they expected to; 
they should get their money upon their notes 
and accounts, and pay everything in three 
months. He then told him that he did not 
want to make unnecessary trouble; that he did 
not like the looks of things there; and if he 
thought he was going to pay in three months, 
if he could give plaintiff a note payable in six 
months, with an indorser, without interest, it 
would be satisfactory to it. It would give him 
three months' extra time in case he did not get 
around to pay all his debts. Frank said he did 
not want to do that. Further conversation en- 
sued, in which the plaintiff's agent suggested 
that perhaps Piatt could get Mr. Tatman, who 
then held a chattel mortgage as security for 
indorsing defendant's notes, to sign a note with 
Piatt for the debt due plaintiff, and he said he 
would not want to do that. The witness tes- 
tified: "I said to him: 'If you are not willing to 
do that, I have not much faith in your talk 
about paying in three months. With these 
notes here, you cannot expect us to be easy." 
Then I said'to him: 'So we shall have to re- 
claim our goods. These wagons we shall take 
back.' That is what I was here for,— to re- 
claim these wagons if the matter was not sat- 
isfactoiy, so we could get the pay out of It." 
It is claimed by defendants' counsel that this 
was such a recognition of the contract relations 
between the parties as amounted to a ratifica- 
tion of the conti'act of sale. But I do not 
think so. It was a mere effort to get security 
for payment of the debt. Had he taken se- 
cm'ity, or given a valid extension of time of 
payment, it would have been different. A per- 
son defrauded does not lose his right to rescind 
by making an effort to compromise or obtain 
pay for the property, unless he does some act 
which evinces a clear intention -to waive his 
right to rescind. 

For the purpose of showing the falsity of the 
statement made by Frank H. Piatt of his fa- 
ther's financial standing on January 1, 1888, 
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J. H. Breckenricige was intvoduced as a witness 
on the part of the plauililf, and testified that 
hfr had been a book-keeper for l."i oi- 1(> years 
at Joliet and Chicago, 111., and had examined 
the books of account of George W. Piatt with 
F. A. Hobbs. On his direct examination, he 
testified that on January 1, 1888, the books 
showed net assets $13,376.24, and that there 
was a difference between what the books show- 
ed and the statement of $9,313.88. He at- 
tempts to explain the method he pursued to 
reach his conclusion, which fi'om his testimony 
is not very satisfactory. He deducts items 
which the books of George W. Piatt show were 
in the banks at that date, because an examina- 
tion of the books of the banks shows that cer- 
tain checks had been charged up against the ac- 
counts, making a difference of $1,027.44; but 
it was shown that the checks had been used in 
reducing liabilities to that amount. He deducts 
$2,000 from real estate, for the reason that he 
finds from the cash-book the house and lot had 
been sold, and Qie proceeds put into the store, 
and a note given therefor to Jane B. Piatt, 
which he puts with the liabilities. On his 
cross-examination, he admits that the accounts 
receivable, as shown by the books, were $4,- 
926.94, and the bills receivable were $1,925.5(5, 
making a total of $6,852.50; and that in his 
memoranda he only called them $3,426.25; and 
that, counting them at their face, Piatt would 
be worth $3,426.25 more than he had testified 
he was worth the day before. It appears that 
this witness testified from memoranda, and 
that, upon adjournment of court in the evening 
before he was cross-examined, counsel for 
plaintiff furnished defendants' attorney with a 
copy of some figures pui'porting to be those used 
by the witness. The next morning the court 
called upon counsel for defendants to produce 
such memoranda and have them marked as an 
exhibit. They had not been offered in evi- 
dence, and counsel for defendants did not ad- 
mit them to be copies of the memoranda from 
wliicli witness testified. Nevertheless the court 
insisted that they should be marked as an ex- 
hibit, to be printed with the record in case the 
cause should be taken to the suprefeie court, but 
should not be read in evidence or considered in 
evidence upon the trial. The court stated that 
he made "the order in view of Mr. Valentine's 
refusal last evening to admit that these figures 
were furnished by counsel." Exception was 
taken to such ruling. That this was error 
there can be no doubt, but, so far as we can see. 
It was harmless error. The exhibit is returned 
and printed in the record, but is not considered 
by this court. 

Error which was prejudicial was ccmmitted 
upon the examination of the witness F. A. 
Hobbs. He was a book-keeper and coal-deal- 
er, and lived in Benton Harbor. He assisted 
Breckenridge in the examination of the books, 
and, in testifying, made use of memoranda, 
and swore that he could not testify to the exact 
figures without the aid of the memoranda, and 
that he had used it to get at the exact figures 
thi'oughout his direct examination; that all the 



figm'es upon it related to th•:^ examination of 
the books made by him and Breckenrid'ge. 
Counsel for defendants requested the privilege 
of inspecting the paper to enable them to cross- 
examine tlie witness. Counsel for plaintiff re- 
fused, and the court sustained tlie objection. 
Duncan v. Seeley, 34 Mich. 369; People v. Ly- 
ons, 49 JWich. 78, 13 N. W. 36o. 

G. L. Mauchand, a witness produced by the 
defendants, testified that he had been an ac- 
countant since about 1871, and had been em- 
ployed by wholesale dealeis of Chicago, and by 
the auditor of the state of Illinois; that he' had 
examined the boolts of George W. Piatt, with 
a view of ascertaining his assets aiid liabiUties 
on January. 1, 1888, January 1, 1889, and May 
12, 1889. He produced detailed statements 
from which it appears that George W. Piatt's 
net investment on January 1, 1888, was $24,- 
533.68; on January 1, 1889, it was $10,835.82; 
and on May 12, 1889, it was $12,009.58. That 
the net shrinkage in the assets between Janu- 
ary 1, 1888, and May, 1889, was $12,524.10, 
and he gave the items by which he accounted 
for such shrinkage. He also testified that 
"G 3%" represented a rating in Dun's Commer- 
cial Agency; tliat the letter "G" is supposed to 
repi'esent the amount of capital invested, and 
stands for from $5,000 to $10,000. "3%'' refers 
to his credit, and means "fair." The state- 
ment and reports accompanying sent out by 
Dun & Co., and received and acted upon by 
plaintiff, afforded, under the testimony in this 
case, no ground whatever for rescinding the 
contract of sale. The last report, dated Jan- 
uary 23, 1889, was that George W. Piatt had a 
large trade, but was reckless; that he had a 
stock of about $7,000; that he was hard up, 
but not so much so as one time,— worth about 
$10,000 above debts. The jury were asked to 
find, and returned that they found, that, in 
making the sale, the plaintiff relied upon the 
R. G. Dun & Co. report in evidence; and they 
further found that George W. Piatt was worth, 
at the time he made the contract for the goods in 
question, $5,000, or more, over and above all his 
liabilities, and that, when he purchased such 
goods, he intended to pay for them. Taking 
the whole of the reports made by Dun & Co., 
the facts therein shown to exist correspond 
with this finding of the jury. There was am- 
ple testimony in the case to justify such find- 
ing, and the court should have charged the jury 
that unless the testimony satisfied them that, 
at the time George W. Piatt purchased the 
goods, he did not intend to pay for them, or un- 
less they wei-e satisfied fi-om the testimony that, 
at the time he purchased the goods, there was 
a substantial difference between the report of 
Dun & Co. as to his financial standing andJiis 
actual financial condition at that time, so great 
as to convince thein it was the intention of 
George W. Piatt to defraud the plaintiff by ob- 
taining such goods upon credit, then their ver- 
dict should be for the defendants. 

This court has not gone so far in any case as 
to hold that traders must report to the mercan- 
tile agencies every variation in their circum- 
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stances. It is only when they are in an insol- 
vent condition, and they are or should be aware 
that they will be obliged to suspend or fail In 
their business, that they ©we it, as a duty to 
creditors, or those they solicit to deal with them 
upon credit, to inform them of their situation, 
or to notify the commercial agencies of tlieir 
change of situation. Purchases not made in 
good faith, while in such straits, may well be 
regarded as fraudulent. But no fraud can be 
predicated upon the fact that a merchant or 
trader malies a representation of his standing 
which is truthful at the time to a commercial 
agency, and thereby obtains credit. If a con- 
siderable time elapses, and no new statements 
are made, and no new representations as to his 
standing, it cannot be said that, if his condition 
has changed, he is guilty of actual fraud, un- 
less he knows, or the circumstances are such 
that he should know, that the credit Is extended 
upon the strength of the original rathig of the 
commercial agency. Fraud is a question of 
fact to be deduced from all the circumstances, 
and a vendor cannot shut his eyes to the sub- 
sequent reports of the commercial agencies 
tending to cast doubt and suspicion upon the 
financial ability and credit of a merchant or trad- 
er, and rely upon a statement by such person 
made a year before. The court correctly in- 
structed the jury, as matter of law, that the 
plaintiff had a right to rely upon such report, 
inasmuch as Piatt himself had made a state- 
ment to R. G. Dun & Co., but that it must be 
presumed that the plaintiff, if it relied at all up- 
on the report, relied upon the report sent by R. 
G. Dun & Co. as a whole, and not upon any 
particular part of it. But the court immediate- 
ly after proceeded, inadvertently, it may be pre- 
sumed, to instruct the jury as follows: "Now, 
then, gentlemen, if Geo. W. Piatt on January 
1, 1888, was worth a material sum less than ap- 
peal's from the representations made by Frank 
to R. G. Dun & Co., and if this plaintiff, when 



shipping the wagons, relied upon such state- 
ment, and shipped them on the strength of such 
statement, and if, when the wagons in ques- 
tion were shipped, Geo. W. Piatt's pecuniaiy af- 
fairs were materially worse than was disclosed 
in the report of R. G. Dun & Co. as a whole, 
this plaintiff had tiie right to rescind the con- 
tract of sale, and to take back all wagons not 
sold to bona tide purchasers, no matter whether^ 
Frank H. Piatt did or did not intend to make 
a false statement to R. G. Dun & Co." Here- 
the statement made by Frank H. Piatt is given 
undue prominence, and the jury are told that 
if plaintiff relied on this statement, instead of 
the report as a whole, as he should have char- 
ged, then the plaintiff could rescind. It is true- 
that this error was modified subsequently by 
including the whole report, as an inducement 
to the sale; but we cannot say that the jm-y 
did not give weight to this portion of the charge, 
more especially as we cannot otherwise con- 
ceive of any b"sis for a general verdict for the 
plaintiff. The special finding above stated re- 
quired that the general ver'dict should have heeu 
rendered for the defendants. It is the only 
one that can be rendered consistent with the 
special findings. This view of the merits ren- 
ders it unnecessary to discuss many of the er- 
rors assigned upon the record. 

The defendants' counsel moved the court that 
judgment be entered for the defendants upon 
the special findings of the jury, which motion 
the court refused, and instead rendered a judg- 
ment for the plaintiff upon tjie general verdict. 
The judgment must be reversed, with costs of 
both courts to defendants, and the cause re- 
manded, with instructions to the trial court to 
vacate and set aside the judgment for plaintiff, 
and to render judgment in favor of defendants, 
to the end that such further proceedings may 
be had therein governing the action of replevin 
as the statute requires. The other justices con- 
curred. 
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CRANE CO. V. COLUMBUS CONST. CO. 

(20 C. C. A. 233, 73 Fed. 984.) 

Circuit Court of Appeals, Seventh Circuit. 
May 4, 1896. 

No. 268. 

In error to the circuit court of tlie United 
States lor the Northern district of Illinois, 
Northern division. 

This was an action by the Columbus Con- 
struction Company against the Crane Company 
to recover for alleged breach of a contract of 
sale. The circuit court sustained demurrers to 
the declaration, and, plaintiff declining to 
amend, judgment was rendered for defendant. 
On appeal to this court, that judgment was re- 
versed, and the cause remanded for further 
proceedings. 3 C. C. A. 216, 52 Fed. 635. 
Afterwards a trial was had before a jury, re- 
sulting in a verdict and judgment lor plaintiff 
in the sum of $48,000, and defendant brings 
the case here on writ of error. 

Edwin Walker and Chas. S. Holt, for plaintiff 
in error. Geo. Hunt and S. S. Gregory, for 
■defendant In error. 

Before WOODS, JENKINS, and SHOW AL- 
TER, Circuit Judges. 

WOODS, Circuit Judge. For the entire con- 
tract between the parties to this appeal, and 
lor ihe construction put upon it by this court 
when the ease was first here, reference is made 
to the opinion in Columbus Const. Co. v. Crane 
Co., 3 C. C. A. 216, 52 Fed. 635, and 9 U. S. 
App. 46. After the case had been remanded, 
further counts, special and common, were added 
to the declaration; but, while the breaches of 
warranty relied upon and the damages claimed 
were stated more specifically and fully, the 
<;haracter of the action was not changed. 

The defendant in error, the Columbus Con- 
struction Company, a corporation of New Jersey, 
on the 5th day of June, 1890, entered into a 
contract with tlie Indiana Natural Gas & Oil 
Company (which was incorporated under the 
laws of Indiana for the purpose of owning 
and operating a pipe line for the transporta- 
tion of natural gas from the gas fields of In- 
diana to Chicago), whereby the Columbus Com- 
pany undertook to construct the proposed line; 
and to that end, on June 20, 1890, it made 
with the Cra'je Company (the plaintiff in error) 
the contract in suit, whereby the latter com- 
pany undertook to purchase, and to cause to 
be delivered to the former, the various quanti- 
ties and sizes of pipe necessary for the comple- 
tion of the line, including 260 miles of 8-inch 
pipe concerning which this controversy has aris- 
en. The substance of the contract, in so far 
as it need be stated here, is that the pipe shall- 
be "8-inch wrought-iron standard line pipe, to 
weigh not less than 27.48 pounds per lineal 
foot," "made from soft iron, free from blisters 
and other imperfections, and guarantied to 
stand a working line pressure of one thousand 
pounds to the square inch when proved and 
tested in lines"; that each spliced joint shall 
weigh the weight of the collar in addition to its 



own requh-ed weight; that each joint of pipe 
shall have eight threads to the inch, and at 
least two Inches of thread on each end, with a 
full uniform taper to the threads both on the 
pipe and In ths collar; and that the vendor 
shall pay to the vendee all damages and ex- 
penses sustained by reason of defects in the 
pipe delivered, up to and mcluding the time 
when the pipe should be tested by the vendee 
under workmg pressure, not in excess of one 
thousand poimds to the square Inch, and proved 
tight in line, which working test should be made 
with reasonable promptness. Deliveries were 
to be made at such places as should be desig- 
nated by the Columbus Company, git the earliest 
practicable dates, in July, August, and Septem- 
ber, and of the 8-inch pipe not less than 37 
miles in July, 123 miles in August, and the 
remainder in September, 1S90, "barring strikes 
and causes beyond control." The Colmnbus 
Company, upon the delivery of each invoice at 
the point by it designated, was to pay "spot 
cash" therefor, including a commission of 2% 
per cent, over the amount of the manufacturer's 
invoice. Shipments were to be by car loads, 
not exceeding five spliced joints, the Crane Com- 
pany paying freight and other charges of trans- 
portation from the mills to the points of desti- 
nation; and it was agreed finally that the pipe 
should not be construed to be accepted, by rea- 
son of any payments made therefor, so as to re- 
lieve the Crane Company from liability on ac- 
count of its defective character, until the same 
had been laid and tested in line, and proved. 

In pursuance of this contract, the Crane Com- 
pany made contracts with different companies 
for the manufacture and shipment of the re- 
quired pipe, and reported the same for approval 
to the Columbus Company. The first shipment, 
amounting to about 12 miles; was delivered, by 
order of the Columbus Company, to the Con- 
sumers' Gas Company, at Chicago, but was not 
used until two years later, when It was shipped 
to Indiana, and mid in line. In addition, by 
November 3, 1890. 8-inch pipe had been deliv- 
ered at different stations along the line, to the 
amount of 95.14 miles, of which 5.7 miles were 
laid in or across the ToUeston Marsh, 1 mile was 
laid at the Kankakee Marsh, and 12.65 miles, 
in double lines of half that length, were laid 
at Deep River. Further deliveries were then 
suspended by agreement or mutual consent, un- 
til more adequate appliances for testing the pipe 
in line could be obtained; the tests made in 
September, 1890, at Deep River, with an air 
pump of a capacity of 110 pounds to the square 
inch, having developed serious leaking at as 
many as 10 per cent, of the joints, and "more 
at the mill end than at the field end." Besides 
conflicting views of the contract liabilities of 
the parties, which were settled only by the de- 
cision of this court referred to, the agents of 
the parties who were present at the tests dif- 
fered in respect to the nature and cause of the 
defects in the joints; it bemg claimed on be- 
half of the plaintiff in error that the pipe was 
all tested at the mills, and. without leaking, 
stood a pressure of 1,000 pounds to the inch, 
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aud tUat the defects developed in line were at- 
tributable to rough and careless handling and 
ainskillful laying o( the pipe. On the contrai-y, 
the representatives of the defendant in error 
asserted a careful and skillful manipulation and 
laying of the pipe, and, in the first instance, 
attributed the defects to the light weight of 
the collars, by reason of which they expanded 
under pressure, but the subsequent employment 
■of heavier collars did not cure the defects; 
and the later co iclusion seems to have been 
reached that the threads on the ends of the 
pipe and in the collars did not have a full and 
uniform taper, the fault being in the thread of 
the collar. During the ensuing October, efforts 
were made, by caulking and otherwise, to tight- 
en the defective joints, and, up to a pressure 
of 200 pounds, were perhaps substantially suc- 
cessful; but, about the 28th of that month, high 
pressure pumps w°re brought into use, which, 
at a pres^re of 400 pounds, reopened some of 
the old leaks, and disclosed many new ones. 
Further attempts were then made, by caulking 
and other means, to remedy the defects, but 
witli unsatisfactory results, until November 
15th, when winte'' set In, and work was stopped. 
On the other hand, while there had been 
delays in the delivery of pipe, the Columbus 
Company had not paid in full for the pipe 
delivered; and on September 29th the short- 
age had risen to $139,900,- but by later pay- 
ments, the last of which, in the sum of $15,- 
000, was made November 26th, the deficiency 
was reduced to $73,800. These shortages 
were the subject of correspondence, and of 
complaint by the Crane Company, in behalf 
of which it is claimed that, while various ex- 
cuses were offered, it was never assigned "as 
the reason for not paying spot cash that the 
pipe was not satisfactory"; that complaint 
was once made by Mr. Yerkes, who, in Oc- 
tober, had succeeded Mr. Hequembourg as 
the representative of the Columbus Company 
in the transaction, that some of the pipe ship- 
ped by the Reading Company had been for- 
warded in a damaged condition, but that, it 
having been found on investigation that some 
of the threads had been jammed in transit, 
the Crane Company offered to have all dam- 
aged pipe put in order, and returned to the 
place of use, at its own expense, and that 
nothing was said at any time about a de- 
ficiency in the weight of the collars, or about 
any defect other than jammed threads; that 
on December 31, 1890, Mr. Yerkes offered in 
writing to accept the proposition for repair- 
ing pipe, and to pay therefor wlien returned 
and further inspected, but upon condition 
that the mills shojld commence delivery of 
pipe, to fill the balance of their contracts, on 
February 1, 1891, and that the contract be 
modified so that, instead of spot cash for all 
pipe deliveired, 50 per cent, of the price 
should be paid on delivery, and the remain- 
der after a test in line, under a pressure of 
1,000 pounds to the square inch; that the 
Crane Company refused to accede to this 
change in the terms of payment, and now 



contends that its proposition to repair the 
damaged threads was thereby in effect re- 
jected by Yerkes. This difference, it seems, 
divided the parties until January 30, 1891, 
when Mr. yerkes telegraphed the Crane Com- 
pany: 

"We are prepared to receive pipe in accord- 
ance with contract, particularly that part 
which provides for a test of 1,000 pounds 
when laid. Although you have not complied 
with terms of your contract, we will receive 
pipe if you commence immediate delivery." 
— ^And, receiving no response, on February 
12, 1890, wrote as follows: 

"On the 30th ult., I telegraphed you from 
New York as follows: 'We are prepared to 
receive pipe in accordance with contract, par- 
ticularly that part which provides for a test 
of one thousand pounds when laid. Al- 
though you have not complied with terms 
of your contract, we will receive pipe if you 
commence immediate delivery.' Up to the 
present time, I understand, you have had no 
pipe delivered this year. I wish to notify 
you that we cannot wait longer for the said 
delivery, and will tlierefore cancel our con- 
tract. In regard to the pipe that has already 
been delivered, we are prepared to make 
some arrangement with you respecting tlie 
repair of same, and adjusting the accounts 
now remaining open. 
"[Signed] Chas. T. Yerkes, 

"Vice Prest., C. C. Co." 
To that letter, the Crane Company on the 
same day responded as follows: 

"Your young rcan brought in yours of even 
date a few minutes ago, and upon its receipt 
it struck me that there was no occasion for 
any reply in view of all that has been said 
and written, but have since concluded that 
we had better make answer, in order that we 
may keep our record straight. Would say 
that we answered yours of January 30th, 
from New York, to the effect that we were 
prepared to go ahead with your pipe line con- 
tract on the conditions of said contract, and 
we are now prepared to do so. But you 
have persistently requested that we go ahead ' 
on the contract upon terms different from 
The contract, and this we have persistently 
refused, and now refuse, to do. We Have 
simply demanded that you carry out your 
part of the contract, and desire now to noti- 
fy you that, if you cancel this contract, you 
do so at your peril, and we will hold you re- 
sponsible for the results. We have not de- 
livered any of the pipe this year, because 
you have not asked us to deliver it, and be- 
cause you have not complied with your part 
of the contract. AVe have been, as we are 
now, awaiting your orders to go on with the 
contract, and will do so when you comply 
with your part of the contract. 
"[Signed] Crane Company, 

"R. T. Crane. Prest." 
In the following March, Mr. Hequembourg 
resumed charge, and reaching the conclusion, 
after some further tests, that the collars fur- 
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nislied by the Crane Company were too 
light, procured heavier collars, at an expense 
for those used upon the Crane Company's 
pipe of $104,000, and proceeded to lay the 
line, usfng the Crane pipe so far as it went; 
the total extra expense alleged to have been 
incurred in making that pipe available being 
the sum of $200,000, most of which the plain- 
tiff in eiTor insists was Incurred by reason 
of the false theory, negligently adopted and 
pursued, that the Crane collars were too 
light. The line was finished and turned over 
to the Indiana company late in 1892. The 
defective taper in the threads of the collars. 
It is asserted by the plaintiff in error, was 
not discovered until just before the trial of 
this case, which was commenced December 
3, 1894, and therefore could not have been 
the grottnd for the rejection of the pipe. The 
suit was commenced May 23, 1891, the decla- 
ration being framed as "of a plea of trespass 
on the case upon promises," and charging, In 
substance, that the pipe was made of imper- 
fect Iron, and was incapable, when tested In 
line, of standing the required pressure, and 
that the threads upon the pipe and in the col- 
lars did not have a uniform taper. The 
plaintiff in error tendered the general issue, 
with hotlce of special matter. The trial re- 
sulted in a verdict and judgment in the sum 
of $48,000 for the defendant In error. Nu- 
merous errors are assigned, but the ques- 
tions to be considered are comijaratively few. 

Evidence of ceiTtaln tests made of the pipe 
in line was admissible to show the quality 
and value of the pipe delivered as compared 
with that contracted for: and if the tests 
were made without notice to the plaintiff in 
error, and not within a reasonable time after 
delivery of the pipe, the value, but not the 
competency, of the testimony, was affected 
by those circumstances. 

ITpon the question whether the pipe was 
handled carefjlly and properly laid, wit- 
nesses who supervised or participated in the 
work were permitted to testify ihat, in their 
opinion, the workmen were skillful, and the 
work well done. It was competent, we 
think, to show that men of experience and 
skill were employed upon the work; and 
doubtless, in such a case, a witness may be 
required to state what defect, if any. he saw 
in the work, or what carelessness or lack of 
skill in the manner of its execution; but the 
general question whether the line or Hues of 
pipe in question had been laid with proper 
slvill and care was not one, we think, to be 
dptermined upon the opinions of witnesses. 
Among the cases cited toaching the point are 
Provision Co. v. Bater. 20 111. App. 376; Rail- 
road Co. v. Clark, 108 111. 113; Morris v. 
Town of East Haven. 41 Conn. 2.'i2; Turn- 
pike Co. v. Coover. 26 Ohio St. .520. 

.\ more serious question has arisen upon 
the admission of testimony to show the cost 
of taking up. repairing, and relaying of pipe 
at Deep River, Tolleston, and Kankakee. 
Proof was made that in 1891 and 1802, after 



the bringing of this suit, the Columbus Com- 
pany, having determined to make use of the 
pipe which had been delivered, took up what 
had been laid, removed the Crane collars, re- 
threaded such pipe as had been bent or 
caulked, put on heavier collars, and relaid 
the pipe where It had been before. The men 
employed In doing this work were at the 
same time engaged In other work, and no 
separate account was kept of the labor and 
expense Incident to the changing of the col- 
lars, and rethreading and relaying of the 
pipe received of the Crane Company. The 
excuse offered is that it could not be done 
with economy. On direct examination, Mr. 
Hequembourg, testifying for his company, 
stated that the cost per foot of taking up and 
relaying the pipe was $1.50 at Tolleston, TS' 
cents at Deep River, and at Kankakee $1. 
The cross-examination showed that these 
were mere estimates, prepared without per- 
sonal knowledge of the facts, from reports 
which were not designed for the purpose, 
and contained no data to enable him to reach 
a definite and just conclusion. These esti- 
mates were clearly incompetent. They were 
mere guesses by a witness Interested to maki^ 
the figures large. He testified that it was 
his "particular business to ascertain what 
was a fair amount to charge the defendant 
for changing the -collars and reconstructing 
the line"; and, that being so, he should have 
kept, or caused to be kept, accurate and dis- 
tinct accounts of the labor and expense as 
the work progressed, and should not have 
been allowed to give to the jury, as the re- 
sult of a calculation the basis of which was 
not shown, the very large sum mentioned, 
and tlien to testify, as he did, that that sum 
Avas the reasonable cost of the several items 
included in the estimate. Such evidence^ 
does not become competent, under ordinary 
circumstances, because better evidence may 
not be at hand. 

Error is also assigned upon the exclusion 
of evidence offered by the plaintiff in error 
for the purpose of showing that useless and 
unreasonable expense had been incurred by 
the defendant In error in its efforts to make 
the pipe conform to the specifications, fulfill 
the conditions, and stand the tests required 
by the contract. The Columbus Company 
was engaged in laying a pipe line, not direct- 
ly for its own use, but for the Indiana Com- 
pany, with which it had made the contract 
of .Tune .5. 1S90. By an act of the Indiana 
legislature approved March 4, 1801, regulat- 
ing the mode of procuring, transporting, and 
using natural gas. the use of more than nat- 
ural pressure or an artificial pressure exceed- 
ing 300 pounds to the square inch was for- 
bidden; and by a decision of the supreme 
court of that state, handed dovV-n .Tune 20, 
1891. the act had been declared constitution- 
al. .Taraieson v. Oil Co., 128 Ind. 555, 28 N. 
E. 70. The defendant in error and the Indi- 
ana Company were joint parties to that suit, 
and, as a result ot the decision, they modi- 
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"fled their contract so as to require tlie pipe 
and collar to be tested at the mill under 
1,000 pounds hydraulic pressure, and, when 
laid, to stand, for 24 conseeutiTe hours, a 
worliing pressure of 400 pounds to the square 
inch, without manifest or material defects, 
or lealvage exceeding 10 per cent, of its total 
storage capacity; the tests to be made in 
five-mile sections, as soon as each section 
should be completed. The plaintiff in error 
■offered to put the contract and the modifica- 
tion in evidence, and aslied the court to give 
to the jury, at the proper time, an instruc- 
tion which, after referring to the Indiana 
statute and other relevant and undisputed 
facts, proceeded as follows: 

"If, therefore, the jury find from the evi- 
dence tliat the pipe delivered to the plaintiff 
by the defendant under its contract, prior to 
the commencement of this action, was of suffi- 
cient structural strength to stand a working 
line pressure of three hundred pounds to the 
square inch, and also that the threading and 
taper conformed to the specifications of the 
contract, so that the line, when constructed, 
was sufficient for the transportation of the 
gas at the pressure of three hundred ponnds, 
as limited by law; and if you further believe 
that, after the commencement of this action, 
the plaintiff unreasonably and unnecessarily 
expended money in the purchase of new coup- 
lers, and in exchanging such new couplers for 
the old, for the alleged purpose of construct- 
ing a line that would stand a pressure of a 
thousand pounds to tht square inch; and if 
you further believe from the evidence that 
such expenditure was unreasonable and un- 
necessary, — then the court instructs you that 
you should not find for the plaintiff as dam- 
ages the amount of money so expended." 

We are of the opinion that the evidence 
should have been admitted and the instruc- 
tion given. By the general rule governing tlie 
measure of damages for a breach of warranty 
in the sale of chattels, the defendant in error, 
having paid the entire purchase price, was en- 
titled to reclaim a sum equal to the difference 
in value between the pipe delivered and pipe 
of the quality warranted; and if, at the time 
of delivery, it remained necessary or desir- 
able, and was practicable, by a reasonable 
expenditure, to bring the pipe up to the re- 
quirements of the contract, it was the privilege 
of the defendant in ei-ror to make the ex- 
penditure necessary for that purpose, and to 
exact reimbursement of the Crane Company, 
Instead of resorting to the proof of compara- 
tive values. But if, as the proposed instruc- 
tion assumes, the pipe met the requirements 
of the modified contract with the Indiana Com- 
pany, and, by reason of the Indiana statute, a 
pipe capable of bearing a pressure of more 
than 30O pounds was not needed, then, mani- 
festly, it was unreasonable to expend time or 
money in an effort to Impart to the pipe a 
■degree of strength which could be of no prac- 
tical utility. Under such circumstances, the 
ordinary rule should prevail, and the recovery 



shov.ld be on the basis of the difference of 
value between the article delivered and that 
which ouglrt to have been deMvered,— to be 
determined by the market prices, or, if that 
should be impracticable, then, probably, by 
the difference in cost of production at the 
mills; certainly not by the cost of repair or 
reconstruction in or along the trenches in 
which the pipe was to be laid, where neces- 
sarily the work would be more difficult and 
expensive than at the mills. The instruc- 
tion asked was hypothetical, leaving to the 
jury to determine whether the facts were as 
supposed, and whether the expenditures in 
question were reasonable, and if the modi- 
fied contract with the Indiana Company had 
been admitted lu evidence, the instruction 
would have been pertinent and proper to be 
given. The statute of Indiana, and the deci- 
sion of the supreme court of that state where- 
by it was declared coLstitutional, were mat- 
ters of judicial cognizance, in respect to which 
formal proof was unnecessary. Among the 
authorities cited touching the measure of dam- 
ages in such cases, besides the texts of Par- 
sons, Sedgwick, Sutherland, and Addison, are 
the following: Marsli v. McPherson, 105 U. 
S. 716; U. S. V. Behan, 110 U. S. 339, 4 Sup. 
Ct. 81; Blacker v. Slown, 114 Ind. 322, -IC N. 
E. 621; Smith v. Dunlap, 12 111. 184; Millei 
V. Mariners' Church, 7 Me. .51; Le Blanche v. 
RailMad Co., 1 C. P. Div. 286; Hamilton v. 
McPherson, 28 N. Y. 72; Frick Co. v. Falk 
<Kan.' Sup.) 32 Pac. 360; Loomer v. Thomas 
(Neb.) 56 N. W. 973; Lake Co. v. Blkins, 34 
Mich. 439; Bradley v. Denton, 3 Wis. 557; 
Dillon V. Anderson, 43 N. Y. 231; Muller v. 
Eno, 14 N. Y. 597; Passinger v. Thorburn, 34 
N. Y. 634; Kmg v. Barnes, 109 N. Y. 267, 10 
N. E. 332; Fisk v. Tank, 12 Wis. 276; Brown, 
V. Bigelow, 10 Allen. 242; Medbury v. Wat- 
son, 6 Mete. (Mass.) 246. 

But the question which is most earnestly dis- 
puted is whether, in respect to the pipe deliv- 
ered and retained, the defendant in error, by 
reason of its refusal, in the letter of February 
12, 1890, to accept further deliveries under the 
contract, is debarred of the right to sue for a 
breach of the warranty of quality. It is in- 
sisted that the refusal to accept more pipe 
was justified by the bad quality of that re- 
ceived, the presumption being under the cir- 
cumstances that further deliveries, coming 
from the same mills, would be of tlie same 
bad quality. That was a question of fact, 
which, if the evidence was sufficient, should 
have been left to the jury; but it is to be ob- 
served that the refusal was not put upon that 
ground, but on the ground that no pipe had 
been delivered recently, though no order or 
request, with a designation of the place for 
such delivery, had been made. On the facts 
as presented in tht briefs, beyond which we 
have not looked, it does not appear that there 
was an adequate excuse for the refusal to ac- 
cept further perf irmance of the contract; but, 
whether there was or not, it was the right of 
the plaintiff in error to have the case submit- 
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ted to the jury upon the hypothesis that noth- 
ing had been done to justify a termination of 
the contract by the defendant in error; and 
on that basis, whether other modes of relief 
were available or not, we think it clear that 
the defendant in error can have no remedy in 
an action upon the contract. It cannot at one 
and the same time repudiate an executory con- 
tract like this in respect to a part of the sub- 
ject-matter, and In respect to other parts in- 
sist upon its enforcement. If the declaration 
had disclosed such a breach or unexcused re- 
pudiation of the contract by the plaintiff, it 
would have been plainly demurrable. Only 
upon the theory that the Crane Company had 
been guilty of a breach or breaches which jus- 
tified the other party in refusing further per- 
formance was the action maintainable as 
brought; and yet from the damages which 
the jury was directed to award the plaintiff, 
on account of the defective quality of the pipe 
delivered, a deduction was authorized of the 
amount of commission which that company 
would have earned if it had been permitted 
to deliver the remainder of the pipe, and a 
further deduction on account of a decline in 
the market price of pipe. If the conduct of 
the Crane Company was such as to justify a 
refusal of the other party to receive further 
deliveries, it was entitled to no profit thereon 
by way of commission or otherwise (U. S. v. 
Behan, 110 U. S. 339, 4 Sup. St. 81); and just 
as if the contract had been terminated by 
agreement, or as if the pipe delivered had been 
the total amount called for by the contract, 
the Columbus Comoany was entitled to re- 
cover undiminished damages, equal to the dif- 
ference in value between the pipe delivered 
and pipe of the stipulated quality. 
^ It is not a case of rescission. That requires 
the placing of both parties in statu quo, and in 
this case would have involved a return, or at 
least a tender back, of the pipe which had 
been received. Neither is it a case of refusal 
to receive particular lots of pipe, offered for 
delivery, because the same was visibly, or, 
upon immediate inspection, was found to be, 
defective. The rejection of such pipe, before 
placing it in line, would not have been an act 
either of rescission or repudiation, but rather 
of enforcement of the contract. Barrie v. 
Earle, 143 Mass. 1, 5, 8 N. E. 639; Norrington 
V. Wright, 115 U. S. 188; 6 Sup. Ct. 12; Pope 
v. Allis, 115 U. S. 863, 6 Sup. Ct. 69. But 
upon the hypothesis of the proposed instruc- 
tion, which, together with the evidence of- 
fered in support of It, ought, as we think, to 
have been submitted to the jury, it is simply 
a case where, under a contract of sale which 
is executory and entiie, the vendee repudiates 
the contract in respect to a part of the goods, 
and in respect to the remainder seeks to en- 
force it,— a proposition which, we believe, is 
supported neither by reason nor precedent. 
The earlier cases touching the general subject, 
both English and American, are collected in 
the notes to Cutter v. Powell, 2 Smith, Lead. 
Cas. U-nS; and while, in some respects, there 



has been a contrariety of ruling, no case lias- 
been cited which is perceived to be inconsist- 
ent with our present conclusion. The case of 
Norrington v. Wright, supra, was not in fact 
a case of rescission, though partially so treat- 
ed. It was a suit by the vendor, seeking dam- 
ages of the vendees on account of their refusal 
to accept consignments of old T rails, which, 
by the contract, were to be shipped 1,000 tons 
per month, to the total number of 5,000 tons.. 
The vendees accepted and paid for 400 tons,, 
received in one consignment, but afterwards, 
learning that the quantities shipped during- 
three months did not correspond with the re- 
quirement of the contract, refuse^ to accept 
or pay for any more. The court held the con- 
tract to be entire, and the specification of the 
quantity to be delivered each month to be 
descriptive of the goods, a departure from 
which through three months "justified the de- 
fendants in rescinding the whole contract, pro- 
vided they distinctly and seasonably assert- 
ed the right of rescission" ; and their retention 
of the 400 tons received in February, it was 
said, "was no waiver of this right, because 
it took place without notice or means of 
knowledge that the stipulated quantity had 
not been shipped in February. The price paid 
by them for that cargo being above the market 
value, the plaintiff suffered no injury by the 
omission of the defendants to return the iron; 
and no reliance was placed on that omission 
in the correspondence between the parties." 
To make that case like this, on the theory of 
rescission, it is necessary to reverse the par- 
ties, and to suppose that the vendees, after- 
receiving and paying for the 400 tons shipped 
in February, had learned at once that no more 
had been shipped during that month, and hav- 
ing on that account refused to receive further 
consignments, even though offered in conform- 
ity with the contract, had brought suit for 
damages for the failure of the vendor to ship 
1,000 tons in February, instead of the 400 tons 
received and retained. If that had been the 
case, it would hardly have been said that the 
keeping of the 400 tons was not a waiver of 
the right of rescission. The case is expressly 
distinguished from Lyon v. Bertram, 20 How. 
149; and the proposition is announced, which 
alone and independantly of the doctrine of 
rescission was sufficient to dispose of the suit, 
that "the plaintiff, denying the defendant's 
right to rescind, and asserting that the con- 
tract was still In force, was bound to show 
such performance on his part as entitled him 
to demand performance on their part, and, 
having failed to do so, cannot maintain this 
action." The principle of that proposition is 
applicable here. Having repudiated the con- 
tract in part, the defendant in error had no 
right to ask its enforcement in another part. 
See Clark v. Steel Works, 3 0. C. A. 600, 53: 
Fed. 494, and 3 U. S. App. 358. In Pope v. 
Allis, 115 U. S. 363, 6 Sup. Ct. 69, the contract 
was for the sale of 500 tons of American iron 
and 300 tons of Scotch iron, Avhich the seller- 
undertook to ship to the buyer. The centre- 
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versy was concerning the American iron alone, 
which, after delivery at Milwaukee, the pur- 
chaser refused to accept, on the ground that it 
was not of the grade called for by the con- 
tract, and, having notified the seller that the 
iron was held subject to his order, brought suit 
to recover the price which had been paid for 
the iron and the freight thereon. The point 
decided was that, the jury having found that 
the iron was not of the quality which the con- 
tract required, "on that ground the defendant 
in error, at the first opportunity, rejected it, as 
he had a right to do." The syllabus couples, 
with the rjght to reject, the right to "rescind 
the sale," but that is taken from the court's 
statement of a general proposition of law in 
respect to sales by sample. When the entire 
subject of a contract of sale is rejected, it 
amounts to a rescission of the contract; but 
when a part of the subject is accepted, and 
another part rejected, because not of the qual- 
ity contracted for, it is not a rescission. In 
Pope v. AUis it does not appear whether or not 
the Scotch iron included in the contract was 
received by the purchaser. If not, then the 
case was, as it seems to have been treated, the 
same as if the American iron alone had been 
the subject of the sale, and the rejection of 
the iron was a rescission; but, if the Scotch 
iron was received and retained, it was not a 
rescission, but simply a rejection of the Ameri- 
can iron, on the grn-.md stated, that "the ven- 
dee cannot be obliged to receive aud pay for a 
thing different from that for which he con- 



tracted"; just a.= the defendant in error here 
was not bound to receive a shipment of pipe 
which was visibly below the contract stand- 
ard, though the test provided for was to be 
made when the pipe was in line. But, un- 
der this contract, the vendor would have had 
the right, within a reasonable time, to fur- 
nish, in lieu of pipe so rejected, other pipe of 
the required quality; while in the case of 
Pope V. Allis such right of substitution was 
not contemplated, and probably did not ex- 
ist. In German Sav. Inst. v. De La Vergne 
Refrigerating Mach. Co., 17 C. C. A. 34, 70 
Fed. 146, the rule that rescission must De total 
is strongly stated, and numerous authorities 
are cited. Many cases have been cited which 
afford little aid to the decision of this one, 
because they grew out of completed deliveries, 
and involved no question of partial or im- 
perfect performance by the party who was 
seeking a remedy upon the contract. In Cher- 
ry Valley Iron Co. v. Florence Iron River Co., 
12 C. C. A. 306, 64 Fed. 569, the contract, 
which was for the sale of a quantity of ore 
to be delivered and paid for monthly, is broad- 
ly distinguished from the present contract by 
the single provision that, if the purchaser 
failed to pay as agreed, the seller should have 
the right to cancel the contract in respect to 
ore not delivered at the time of the default in 
payment. 

The judgment below is reversed, and the 
cause remanded, with instruction to grant a 
new trial. 
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ILLINOIS LEATHER OO. v. FLYNN. 
(65 N. W. 519.) 
Supreme Court of Michigan. Dec. 30, 1895. 

Error to circuit court, Wayne county; Jo- 
sepli W. DonoTan, Judge. 

Replevin by the Illinois Leather Company 
against William H. Flynn, receiver of W. A. 
Bourke & Co. There was a judgment for 
defendant, and plaintiff brings error. Afllrm- 
ed. 

Willis G. Clark, for appellant. Frank D. 
Andrus (John D. Comely, of counsel), for ap- 
pellee. 

MONTGOMERY, J. Defendant was appoint- 
ed receiver of the property covered by a chat- 
tel mortgage given by W. A. Bourke & Co. to 
the City Savings Bank of Detroit. PlaintifC, 
Ijy permission of the court, brought replevin 
against the receiver for 1,001 bales of hair 
ordered of plaintiff February 10, 1895, and 
shipped to Bourke & Co. April 15, 1895. On 
the trial, plaintiffs contended that the goods 
were bought and sold by Bourke & Co., un- 
der circumstances raising a presumption that 
Uiey received the goods, having formed the 
intention of not paying for them, or at least 
under circumstances that show that a man 
of ordinary prudence would have known that 
he could not have continued the business un- 
til the maturity of plaintiff's claim; and the 
•chief contention, as made in this court, is 
that, under such circumstances, a purchase 
IS to be deemed fraudulent in law. We think 
the law is otherwise. It is not the law that, ' 
though a dealer is insolvent, he Is guilty of 
fraud if he continues to purchase goods, if he 
buys in good faith, and in the expectation of 
continuing in the business. He is not bound 



to abandon hope. It is true there is a class 
of cases in which it has been held that, 
where the natural effect of the acts of the 
party is to work a fraud against another, the 
absence at an Intent to defraud is not a 
defense; but it is not a fraud per se for a 
purchaser of goods to fail to make payment, 
nor is it a fraud per se for a dealer to pur- 
chase goods, though insolvent, in the absence 
of any misrepresentation, and with the in- 
tention of paying for them; nor does the fact 
of a subsequent failure make the purchase 
fraudulent by relation. What constitutes 
fraud in such a ease is the purpose of the 
buyer not to pay for the goods. TChis is not 
determined by what purpose some other less 
hopeful of success in his ventures might un- 
der like circumstances have entertained; but, 
to constitute the purchase fraudulent on this 
ground, there must have been an actual in- 
tent on the part of the purchaser to obtain 
the goods without paying for them. Tied. 
Sales, § 107, and cases cited; Morris v. Tal- 
cott, 96 N. Y. 100; Doyle v. Mizner, 40 Mich. 
161; Rdson v. Hudson, 83 Mich. 450, 47 N. 
W. 347. The circuit judge in the present 
case withdrew the question of fact from the 
Jury. An examination .of the testimony sat- 
isfies us that there was no error in this. 
While there was testimony which might be 
consti-ued as showing the insolvency of 
Bourke & Co., as we have pointed out, this 
fact alone, if established, would not have jus- 
tified a verdict for the plaintiff. There was 
no proof of any misrepresentation, nor, as 
we think, was there any testimony tending 
to show a preconceived purpose of obtaining 
these goods, and avoiding payment therefor. 
The judgment will be affirmed. 

McGRATH, C. J., did not sit. The other 
justices concurred. 
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PETERS BOX & LUMBER CO. v. LESH 
et al. 

(20 N. E. 291, 119 Ind. 98.) 

Supreme Court of Indiana. Feb. 21, 1889. 

Appeal from circuit court, Huntington 
county; Henry B. Sayles, Judge. 

Action of replevin against the Peters Box 
& Lumber Company by W. H. and J. A. 
Lesh, to recover certain lumber. Judgment 
for plaintiffs, and defendant appeals. 

A. Zollars, H. Colerick, and W. S. Oppen- 
lieim, for appellant. F. W. Rawles and T. E. 
Ellison, for appellees. 

COFFEY, J. Tbis action was brought by 
the appellees against the appellant in the 
Allen circuit court, to recover certain lumber 
and logs described in the complaint. The 
cause was put at issue by a general denial, 
and the venue was changed to the Hunting- 
ton circuit court. The cause was tried by a 
Jury, who returned a verdict for the appel- 
lees, assessing the value of the property at 
■$270. Motion for a new trial overruled and 
excepted to, and judgment on the verdict. 

The errors assigned in this court are: (1) 
That the Huntington circuit coifrt had no ju- 
risdiction over the cause; (2) that the court 
erred in overruling the motion for a new 
trial. No point is made in the brief of coun- 
sel for the appellant on the first assignment 
of error, and, therefore, the same is waived. 
The evidence on the part of the appellees 
tends to prove that the appellant is a cor-- 
poration carrying on a large saw-mill and 
lumber business at the city of Fort Wayne, 
Ind.; that the appellees, in November, 1883, 
had been and were operating a saw-mill at 
Sidney, Kosciusko county, Ind.; that a man 
calling himself Milliard came to Sidney, and 
represented to the appellees that he was the 
^gent of the appellant, to buy lumber and 
logs for it. The appellant had, before, that, 
to the knowledge of the appellees, bought 
such property in that vicinity, and they sup- 
posed he was such agent. One of the appel- 
lees went with the said Milliard to several 
places, where he bought logs for the appel- 
lant, and they finally sold him, as the agent 
■of appellant, the property in question, for 
$263. By their agreement, it was to be 
measured, put on the cars, the measurement 
to be sent to the appellant and it to imme- 
diately pay the bill by a draft on New York. 
The property was measured, sold, and ship- 
ped on Monday, and Milliard left Fort 
"Wayne on Tuesday. The draft not coming, 
one of the appellees went to Fort Wayne on 
Tuesday, where he met Mr. Papa, the appel- 
lant's president, and asked him to pay for 
said property. Papa denied the authority 
of Milliard to act for the appellant, and, 
after demand, refused to deliver the proper- 
ty, and also refused to say much about the 
contract of appellant with Milliard, or to 
say how much he had been paid for the 
property. The appellant did in fact pay 
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Milliard $125 for the property in controver- 
sy. Immediately after the delivery of the 
property to it by Milliard, the appellant com- 
menced to saw up the logs and mix the lum- 
ber with its own. Up to this point there 
seems to be no disagreement about the facts. 
It is claimed by the appellant that bills of 
lading were made out for the property In 
the name of Milliard, with the consent of 
one of the appellees, but this fact is disputed 
by the appellees, who claim that there was 
nothing made out at the freight office from 
which the property was shipped except a re- 
ceipt for the property. 

The court gave to the jury the following 
instruction: "Should you find from the evi- 
dence that the title and right to possession 
of the property in controversy is in the 
plaintiffs, and if you further find that the 
defendant, in the purchase of said property, 
was in no fault, then you should find the 
value of said property at what you believe 
was its fair market value in the condition 
and place it was situated when the plain- 
tiffs demanded the same of the defendant, 
if such demand were made, exclusive of any 
expenses or labor the defendant may have 
invested in manufacturing the same into 
lumber up to the time said demand was 
made* But if the evidence shows defendant 
knew or ought to have known that Milliard 
was not the real owner, then you should not 
take into consideration any expense or labor 
the defendant put upon said logs and lum- 
ber, but give the plaintiffs a verdict for the 
full value at the time and place it was de- 
manded, and in its condition then." To the 
giving of this Instruction the appellant ex- 
cepted. 

The court had previously instructed the 
jury, substantially, that if Milliard had rep- 
resented himself to the appellees as the 
agent of the appellant, and they, relying on 
such representation, sold him the property 
in controversy as such agent, without any 
intention of vesting the title in him, but in- 
tending to vest it in the appellant, when he 
was in fact not the agent of the appellant, 
such sale was void and vested no title in. 
Milliard, and he could not by a subsequent 
sale vest title to the property in the appel- 
lant. 

This case comes clearly within the law as 
enunciated in the case of Alexander v. 
Swackhamer, 105 Ind. 81, 4 N. E. 433, and 
5 N. E. 908. It is there distinctly decided 
that in a case like this no title passes to 
the fraudulent purchaser, and that such pur- 
chaser cannot by any subsequent sale trans- 
fer title to another, for the reason that he 
has none to transfer. It must be true, then, 
that at the time the appellees demanded pos- 
session of the property of the appellant, at 
Fort Wayne, the title was in them, as well 
as the right to the possession. It was the 
duty of the appellant to surrender to them 
such possession, and upon its failure or re- 
fusal to do so, what were they entitled to 
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recover? It is earnestly contended by the 
learned counsel for the appellant that, as the 
freight from Sidney to Fort Wayne was paid 
by the appellant, the measure of the appel- 
lees' damages was the value of the property 
at Sidney. But it must be remembered that 
the appellant did not purchase the property 
at Sidney. It was purchased at Port Wayne; 
and the appellant must be presumed to have 
taken into consideration the amount he 
would be compelled to pay to obtain pos- 
session of the property, in fixing its value at 
the time of the purchase. It certainly will 
not be contended tliat the appellant could 
refuse to deliver the possession, upon de- 
mand, because it had paid the freight. Nor 
can it be successfully claimed that Milliard, 
the fraudulent purchaser, could claim to 
have the freight refunded to him if he had 
been caught at Fort Wayne, before he had 
disposed of the property. Section 572, Rev. 
St. 1881, provides that in actions to recover 
the possession of personal property judg- 
ment for the plaintiff may be for the deliv- 
ery of the property, or the value thereof in 
case a delivery cannot be had, and for dam- 
ages for the detention thereof. It is not 
denied that at the time of the demand the 
appellant had the property in controversy, 
and that it could have delivered it to the ap- 
pellees. By refusing to do so, we think it 
became liable to the appellees for the value 
of such property at the time and place of 
such demand and refusal, less any addition- 
al value it may have had by reason of labor 
bestowed upon it, in good faith, before such 
demand was made. Mitchell v. Burch, 36 
Ind. 529; Wells, Repl. §§ 549, 563; Gushing 
V. Longfellow, 26 Me. 306. It is claimed 
that in actions for trover the rule is dif- 
ferent, but, as this is an action of replevin, 
we need not, and in fact do not, decide that 
question. 

It is earnestly insisted by the learned coun- 
sel for the appellant that as the appellees 
permitted Milliard to take bills of lading in 
his name, and thus enabled him to sell the 



property to an Innocent purchaser for full 
value, they are now estopped from claiming 
the property in controversy in the hands of 
the appellant. Instructions were given by 
the court, and others asked by the appellant, 
and refused, which fairly raise this ques- 
tion. 

The court instructed the jury that if Mil- 
liard had the bills of lading made out in his 
own name as the consignor, to enable him to 
fraudulently sell the same to the defendant, 
and the plaintiffs knew that the property 
was so shipped, and that Milliard's purpose 
in so shipping said property was that he 
might fraudulently sell the same to the de- 
fendant, then their verdict should be for the 
defendant. ' In the case of Alexander v. 
Swackhamer, supra, this court, by Mitchell, 
J., says: "The appellee was not estopped 
on the ground of negligence in delivering 
the cattle under the circumstances disclosed. 
To constitute an estoppel the party sought 
to be estopped must have designedly done 
some act or made some admission inconsist- 
ent with the claim or defense which he pro- 
poses to set up, and another must have acted 
on such admission with his knowledge and 
consent." If the' appellees acted under the 
belief that Jlilliard was the agent of the 
appellant, and that they were selling the 
property to the appellant, basing such belief 
on the representations made to them by Mil- 
liard, we do not think that they would be 
estopped from claiming their property by 
reason of permitting the bills of lading to 
be made out in the name of the supposed 
agent. The instructions asked by the appel- 
lant ignore this phase of the case, and we 
thinlc the court properly refused to give 
them. We are of the opinion that the in- 
struction given by the court properly stated 
the law applicable to the case as made by 
the evidence. 

We find no error in the record for which 
the judgment should be reversed. Judgment 
affirmed. 

Petition for rehearing overruled. 
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BYRNES V. YOLZ et al. 

(54 N W. 942, 53 Jlinn. 110.) 

Supreme Court of Minnesota. April 27. 1893. 

Appeal from district court, Rice county; 
Buckham, Judge. 

Action by George W. Byrnes, as receiver 
of the estate of Adolph F. Schacht, against 
Jolm Volz and others and Charles Thonet, 
to declare fraudulent a transfer of a note to 
'i nonet by Schacht pending divorce proceed- 
ings against the latter by his wife, and apply 
the proceeds of the note in payment of the 
wife's judgment for divorce and alimony. 
There was judgment in favor of plaintiff, 
and defendant Thonet appeals. Affirmed. 

Thos. H. Quinn, for appellant. H. S. Gip- 
son, for respondent. 

I>ICKINSON, J. . This appeal from a judg- 
ment of the district court brings in question 
the correctness of the legal conclusions of 
that court from the facts found by it. The 
facts as found by the court may be thus 
stated: During the pendency of an action 
for divorce, prosecuted by a Jlrs. Schacht 
against her husband, Adolph F. Schacht, one 
of the defendants in this action, the said 
Schacht Indorsed and transferred to this 
defendant, Thonet, a promissory note for the 
sum of $500, the same being the property of 
Schacht. In consideration thereof Thonet 
agreed to pay certain debts of Schacht, and 
to board the latter for one year, the value of 
which board was fixed at $200. Schacht was 
also indebted to Thonet in the sum of $45, 
which Indebtedness was agreed to be dis- 
charged by this transfer. Thonet knew of 
the pendency of the divorce suit, and this 
note was transferred by Schacht, and was 
received by Thonet, for the purpose and with 
the intent of hindering, delaying, and de- 
frauding the wife as to any alimony which 
might be awarded to her, and to render in- 
effectual any money judgment which she 
might recover in such pending action. Sub- 
sequent to the rendition of judgment in favor 
of the wife, awarding a divorce with alimony, 
and after the return unsatisfied of an ex- 
ecution against Schacht, and the institution 
of proceedings supplementary to execution, 
in which Thonet had been required to appear 
and testify as to property of the judgment 
debtor in his hands, Thonet received payment 
of the amount then due on the note, $425. 
Thereafter he paid out for the defendant 
Schacht, for debts of the latter justly due, 
the sum of $209.50, aside from his own debt 
of $45. Schacht is insolvent, and has no 
property subject to execution. This plaintiff 
was appointed receiver of his property 
in proceedings supplementary to execution. 
The conclusion of the court was that the 
transfer of the note to Thonet was fraud- 
ulent as to the wife of Schacht, and that the 
proceeds of it in his hands were held by him 
subject to her right to enforce payment of 



her iudgment therefrom, and that the plain- 
tiff was entitled to recover from him (Thonet) 
the amount of her judgment, not exceeding 
the amount received by him. Judgment was 
entered to this effect, and Thonet appeals. 

For the pvirposes of this decision we may 
assume that such a transfer of the note 
would not be covered by any statute having 
the effect to avoid the same, unless it bo 
chapter 41, § 18, Gen. St. 1878, which de- 
clares void transfers of real property made, 
as well as bonds or other evidences of debt 
given, with intent to hinder, delay, or defraud 
"creditors or other persons of their lawful 
actions, damages, forfeitures, debts, or 
demands." It is said that the wife of the 
defendant in the pending divorce suit, in 
whose behalf tliis action is prosecuted, was 
not a "creditor;" that she is not within the 
protection of the statute; and that as to her 
the transfer was not voidable. This statute 
is founded upon that of 13 Eliz. c. 5, which 
included in terms "goods and chattels" with 
other property, transfers of which, with the 
specified fraudulent intent, were declared 
void. That statute has been held merely 
declaratory of a rule of the common law, 
and, notwithstand'ng the omission of the 
words "goods and chattels" In our enact- 
ment, the common-law rule, partially ex- 
pressed therein, remains in force. The 
transfer of such property with the fraudulent 
intent specified in the statute is voidable. 
Piper V. Johnston, 12 Minn. 60, 66, (Gil. 27;) 
Blackman v. Wheaton, 13 Minn. 326, (Gil. 
299;) Hicks v. Stone, 13 Mmn. 434, 44(J, (Gil. 
398;) Benton v. Snyder, 22 Minn. 247; Fox 
v. Hills, 1 Conn. 294. The right to call in 
question the validity of such transfers on the 
ground of fraud extends to others than 
"creditors," in the strict sense of that term. 
Among the classes of "other persons" at 
whose Instance such transfers may be avoid- 
ed, because of the intent to defraud them in 
respect to their "lawful actions, damages, 
forfeitures, debts, or demands," Is that of tlie 
wife prosecuting, or about to prosecute, a 
suit for divorce and alimony, when the 
husband, with Intent to render ineffectual 
any recovery by her, transfers his property 
to another not a purchaser in good faith. 
Twyne's'Case, 3 Coke, 80, 82a; Livermore v. 
Boutelle, 11 Gray, 217; Morrison v. Morrison. 
49 N. H. 69; BaUey v. BaUey, 61 Me. 3P.1: 
Feigley v. Feigley, 7 Md. 537; Bouslough v. 
Bouslough, 68 Pa. St. 495; Draper v. Draper. 
68 111. 17; Tyler v. Tyler, 126 111. 525, 21 N. E. 
Rep. 616; Boog v. Boog, 78 Iowa, 524, 43 
N. W. Rep. 515. But, Irrespective of the fact 
that the statute applies to "other persons" 
besides "creditors," the wife, upon the rendi- 
tion of the judgment in the pending suit,- be- 
came an acttial creditor; and even In this 
view of the case she might avoid the transfer 
made with Intent to defraud her, for a 
transfer made with Intent to defraud even 
subsequent creditors Is voidable. Livermore 
V. Boutelle, supra; Plunkett v. Plunkett, 114 
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iud. 4S4, 16 N. E. Rep. 612, and 17 N. E. Rep. 
562. 

The appellant was an active party with the 
husband in the accomplishment of the fraud- 
ulent purpose. The agreement to board 
Schacht for a year, made with the intent to 
defeat or render ineffectual the claim of the 
wife in the pending action, was a fraud upon 
lier, condemned alike by the common law and 
l)y the statute, and, being a substantial part of 
the colisideration for the transfer of the note, 
that alone rendered the transfer voidable, 
notwithstanding the further consideration 
that juhonet should pay certain debts of 
Schacht, much less in amount, as it seems, 
th:in the value of the property transferred. 
Albee V. Webster, 16 N. H. 362; Morrison 
. . Morrison, supra; Sidensparker v. Sidon- 



sparker, 52 Me. 481, 490; Twyne's Case, supra. 
Thonet, having actively participated in the 
fraud, is not entitled to protection even as 
to the amounts paid by him out of the pro- 
ceeds of the note which he collected. The 
transfer to him Is to be treated as void in its 
entirety, and he is answerable for the pro- 
ceeds of the note, without deduction even on 
account of his own debt. Thompson v. Bick- 
ford, 19 Minn. 17, (Gil. 1.) The case will be 
seen to be distinguishable from one where 
the property of the debtor is appropriated 
wholly in payment of the debts of preferred 
creditors, there being reserved no beneflt tt> 
himself from the transfer. 
Judgment affirmed. 

VANDERBURGH, J., took no part. 
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RIXDSKOPF V. MYERS. 

(57 N. W. 9G7, 87 Wis. 80.) 

Supreme Court of Wisconsin. Jan. 30, 1894. 

Appeal from circuit court, Wood countj'; 
Charles V. Bardeen. .Tudee. 

Action by Elias Rindskopf against Henry 
Myers. There was: judgment for defendant, 
and plaintiff appeals.' Affirmed. 

The other facts fully appear in the fol- 
lowing statement by PINNEY, J.: 

This action was brought by the plaintiff to 
recover the value of the greater portion of a 
stock of goods sold and delivered by Hyman 
Nathan to the plaintiff, and seized a few 
days thereafter under writs of attachment 
in the hands of the defendant, as sheriff of 
Clark county, in favor of Henry Benedict, a 
creditor of Hyman Nathan, on the ground 
that the sale to the plaintiff by Hyman Na- 
than was fraudulent and void as against his 
creditors. The record presents only certain 
alle.sed errors in the instructions of the 
court to the jury, and its refusal to give cer- 
tain othei-s, it being conceded that the evi- 
dence in the case to support a verdict for the 
defendant is sufficient. Facts and circum- 
stances were given in evidence, some of 
which amounted to badges or indicia r" 
fraud, properly calling for instructions on all 
the points hereinafter stated. The court in- 
structed the jury, among other things, that 
"(1) a sale or assignment of all a man's prop- 
erty, when he is largely in debt, naturally ex- 
' cites suspicion of fraud, and is therefore evi- 
dence of fraud," and in this immediate con- 
nection added: "Or if made in unusual haste, 
and not in the manner in which men of ordi- 
nary care and prudence usually transact 
their business, or if made at greatly inade- 
quate price, these and similar acts are badges 
of fraud. They are not fraud, but may be 
considered, when they are proven to exist, 
by the jui'y, as facts and circumstances tend- 
ing to show fraud. (2) When a sale is made 
with Intent to hinder, delay, or defraud cred- 
itors, it is void, if the party receiving or piu-- 
chasing the property so sold had knowledge 
of such intent; but this knowledge need not 
be actual, positive information or notice, but 
may be inferred from the knowledge by the 
pm-chaser of facts and circumstances suffi- 
cient to raise such suspicions as should put 
him upon inquiry as to the real situation, 
and which, if pursued, would lead him to 
the truth." That, if the sale was with fraud- 
ulent intent on the part of Nathan, the jury 
should inquire if the plaintiff knew of such 
intent, "or had knowledge or notice of such 
■facts and circumstances as to put him, as a 
reasonably prudent man, upon inquiry in re- 
lation thereto, and would have led to his as- 
certaining the truth." That If Nathan in- 
tended to defraud his creditors, and if "the 
circumstances, situation, and surroundings 
were such as to put an ordinarily prudent 
man on his guard, and the plaintiff had 



knowledge thereof, and purposely or negli- 
gently omitted to make such inquk'ies as an 
ordinarily prudent and cautious man would 
have made in his situation, which inquiries, 
if pursued, would have led to his ascertain- 
ing the truth as to Nathan's intent, then the 
plaintiff cannot recover." The court refused. 
lO instruct the jury, at plaintiff's request, (1) 
that if the plaintiff "had no knowledge of the 
intent on Nathan's part, and did not partici- 
pate with him in such intent, then the jury 
should find for the plaintiff; (2) to avoid 
the sale the fraudulent intent must be known 
to, and entertained by, both buyer and seller,, 
and both must be connected with the fraudu- 
lent design; (3) the payment by a purchaser 
of a fair consideration upon a sale of prop- 
erty, although not conclusivt^, is strong evi- 
dence of the good faith of the transaction, 
and requires clear evidence of fraudulent 
intent to overcome It." On the cross-exam- 
ination of Louis Rindskopf, a witness for the 
plaintiff, his brother, the court allowed de- 
fendant's counsel, against plaintiff's objec- 
tions, to show that he (Louis) did not ask 
Nathan any questions as to whether he owed 
for his stock of goods, or was pressed by 
creditors; that he asked him no questions 
at all,— made no inquiries as to his financial 
condition. On the cross-examination of the 
plaintiff, it appeared that he had a bank 
book, and that it was in Milwaukee. On 
re-examination his counsel asked him to state 
tne reason he had, if any, for not bringlng^ 
the book. The court ruled that the reason 
why he did not bring it was Immaterial, un- 
less requested to bring it, and even then it 
might be immaterial. It . appeared that nO' 
such request was made, and the court ex- 
cluded the inquiry. The juiy found for the- 
defendant, and the defendant had judgment, 
from which the plaintiff appealed. 

R. J. MacBride, for appellant. James 
O'Neill, for respondent. 

PINNEY, J., (after stating the facts.) I. 
The instruction, in substance, that the sale 
or assignment of all a man's property, when 
he is largely in debt, naturally excites sus- 
picion of fraud, and is therefore evidence of 
fraud, must be considered with the context.. 
The court had instanced this with some other 
like facts, saying: "This and similar acts- 
are badges of fraud. They are not fraud, 

but may be considered, when they are 
proven to exist, by the jury, as facts and cir- 
cumstances tending to show fraud." The 
jury were told that in this sense the particu- 
lar fact or badge of fraud referred to was 
evidence to show fraud, but not that it was 
sufficient to prove it. We think the jury 

could not have misunderstood the purport 
and meaning of the charge, and that, as ex- 
plained, it was correct, and is in accordance 
with what was held in Bigelow v. Doollttle, 
36 Wis. 119. and Pilling v. Otis, 13 Wis. 553. 
The charge, in this and other respects, reu- 
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dered it unnecessary to instruct the jury tliat 
tliey were not to infer an intent to defraud 
from the mere fact that Nathan sold his en- 
tire stock to the plaintiff. The ccui't had 
said, in substance, that a sale of the entire 
stock of one, when largely in debt, would be 
evidence or a badge of fraud, and that a per- 
son in failing circumstances might notwith- 
standing sell and convey a good title to his 
property. This was sufflciently clear and 
favorable to the plaintiff. 

2. The insti'uction asked by the plaintiff 
that paj'ment by the purchaser of a fair con- 
sideration was strong evidence of good faith, 
and required clear evidence of fraudulent in- 
tent to overcome it, if given, would have been 
a clear invasion of the province of the jury, 
and was therefore properly refused. The ef- 
fect of evidence of payment of such consider- 
ation, as well as what evidence would or 
would not suiRce to overcome it. were ques- 
tions depending upon all the facts and cir- 
cumstances in evidence bear nj upon h • bona 
tides of the sale, and were to be decided by 
the jury, and not by the court. Bigelow v. 
Doolittle, supra; Lampe v. Kennedy, 60 Wis. 
110, 18 N. W. 730. 

3. All other instructions excepted to, and 
the refusal to give those relevant to the case 
and not fairly embraced in the general 
charge, present, in siibstance, the single ques- 
tion, in somewhat varied phraseology, wheth- 
er knowledge on the part of the purchaser 
of his vendor's intent, in making the sale, to 
hinder, delay, or defraud his creditors, must 
be actual, positive information or notice, or 
belief of that fact, or whether, as the court 
instructed, that knowledge or notice of such 
intent might be inferred from knowledge on 
the part of the purchaser of facts and cir- 
cumstances sufficient to raise such suspicions 
as to put him, as a reasonably prudent man, 
upon inquiry in relation thereto, and would 
have led to his ascertaining the truth; that if 
the circumstances, situation, and surround- 
ings were such as to put an ordinarily pru- 
dent man on his guard, and he purposely or 
negligently omitted to make such inquiries 
as an ordinarily prudent and cautious man 
would have made in his situation, and which, 
if pursued, would have led to his ascertain- 
ing the truth as to his vendor's intent, in 
either case, in an action such as this, it would 
prevent a recovery by the pm-chaser. The 
rulings of the court in the instructions given, 
and in refusing those asked, are certainly in 
accordance with the law as settled in this 
state nearly a quarter of a century ago, and 
since then frequently reiterated in clear and 
unmistakable terms, although a different view 
of the law has been and still is maintained in 
some of the states, in cases cited by the ap- 
pellant's counsel. This conflict of decided 
cases is considered somewhat at length in 
Wnit on Fraudulent Conveyances, (sections 
374r-379,) and in Bump on the same subject, 
(page 200.) where the cases on both sides are 
collected, and the rule applied by the cir- 



cuit court, and hitherto maintained in this 
state, is appi'oved. In Avery v. Johan, 27 
Wis.' 246, 247, It was held that knowledge 
of such facts and circumstances as raised a 
suspicion in the mind of the purchaser, and 
did or ought to have put him upon inquiry, 
was sufficient, so that he purchased and 
paid at his peril; and the rule in Atwood v. 
Impson, 20 N. J. Eq. 150, in accordance with 
the charge in this case, is cited with ap- 
proval. The rule was laid down with added 
vigor and clearness in Hopkins v. Langton, 
30 Wis. 379, 381. To the same effect is 
David V. Birchard, 53 Wis. 495; 496, 10 N. 
W. 557. In Brinkman v. Jones, 44 Wis. 498, 
and Helms v. Chadbourne, 45 Wis. 61, in rela- 
tion to sales of real estate, the court said: 
"We think the true rule is that notice must 
be held to be actual when tlie subsequent 
purchaser has actual knowledge of such facts 
as would put a prudent man upon inquiry, 
which, if prosecuted with ordinary diligence, 
would lead to actual notice of the right or 
title in conflict with that which he is about 
to pm-chase." And the conflict in the cases 
is noticed and considered by Mr. Justice Tay- 
lor in his opinion in the former case. The 
rule thus maintained was expressly approved 
in the circuit court of the United States for 
this circuit by Harlan and Bunn. JJ., in Bar- 
ties V. Gibson, 17 Fed. 293, and in the Case 
of Holladay, 27 Fed. 849. The question was 
subsequently before this court in Hooser v. 
Hunt, 65 Wis. 72, 26 N. W. 442, when many 
of the cases relied on by the appellant here 
were cited, but the court refused to recon- 
sider the rule thus established in this state, 
and to which we adhere. We think the rule 
was fairly expressed in the general charge, 
and that it justified the refusal to give the 
instructions requested, already noticed. It is 
a rule applicable alike to legal and equitable 
actions, whether the subject of the action is 
personal or real estate. One about to pur- 
chase under the circumstances stated is 
bound to stay his hand, and if he will not 
the fault is wholly his own. The question 
of fraud, and of notice of the intent to de- 
fraud, is still a question for the juiy, who, 
when they find the facts, are to apply the 
rule and declare the consequence; and we 
fail to see in it anything in conflict with the 
statute making fraud, in cases such as this, 
a question of fact for the jury. 

4. There was no evidence in the case to 
warrant the submission to the jury that there 
was any scheme or conspiracy on the part of 
Stumes, Hyman Nathan, Louis Rindskopf, 
and the plaintiff to defraud the creditors of 
Nathan, or tending to such a conclusion, and 
there was no such suggestion in any part of 
the general charge, nor anything to show 
that any such claim had been made; and 
therefore the refusal to Instruct the jui-y that 
there was no evidence to warrant such a 
finding was not prejudicial to the plaintiff, 
and the testimony elicited from Louis Rind- 
skopf, against the plaintilT's objection, had 
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no tendency to establish any such conspiracy. 
We do not see any reason for saying, that the 
plaintiff could have been injuriously affected 
by it 

5. As the plaintiff had not been requested 
by the defendant to bring his bank book to 
the trial, the coiu't properly ruled that it 



was wholly immaterial why he omitted to do 
so. No sufficient reason appears for his en- 
tering upon any explanation on the subject. 
It follows from these views that the judg- 
ment of the circuit court is correct, and must 
be affirmed. The judgment of the circuit 
court is affirmed. 
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■ NICHOLS V. BANCROFT et al. 
(41 N. W. 891, 74 Mich. 191.) 
Supreme Court of Michigan. Feb. 15, 1889. 
Appeal from circuit court, St. Clair county, 
in cliHiicery; Canfield, Judge. 

Atkinson <& Vance, for appellants. Charles 
K. Dodge, {Parker & Burton, of counsel,) 
for appellee. 

LONG, J. The bill is filed in this cause in 
aid of execution. The court below made a 
decree, substantially as prayed in the bill, 
from which defendants appeal. The follow- 
ing is a statement of the facts, which we 
take largely from brief of the counsel for 
complainant: On March 6, 1883, a judgment 
in favor of the complainant was obtained in 
the St. Clair circuit court, against Williiim 
L. Bancroft and Edgar White, for the sura 
of ©5,141.81, and costs taxed at $20. Coun- 
sel foi- Mr. Nichols, after inquiry and searcli, 
found no property upon wliich to levy, be- 
longing eitlier to Bancroft or White; but, un- 
dvrsianiling that Mr. Bancroft was to be 
called as a witness in another case, wherein 
he was testifying as to his solvency, counsel 
for Mr. Nichols attended to find out whether 
he would testify to the ownerhip of property 
subject to levy. Mr. Bancroft in his testi- 
mony in tliat case did admit ownership of 
real e.itate, but could not recollect the de- 
scription, and while he was yet testifying 
counsel hurried out to look up tlie descrip- 
tion, and get a levy made, but before he 
could do so Mr. Bancroft finished his testi- 
mony, and put a deed on record at 11:10 a. 
M., conveying the land to his son, Carroll D. 
Bancroft, for an alleged consideration of 
$400. The levy was made after tlie deed was 
filed for record, and this bill is filed in aid of 
the execution. The defendants claim that 
the deed was made in pursuance of an ar- 
rangement or bargain between them in the 
winter of 1882 and 1883 to repay money bor- 
rowed by Mr. Bancroft from his son, Carroll. 
It appears that another judgment had been 
obtained on notes against Stewart, Goulden, 
and William L. Bancroft and others, some 
time previous. Stewart was the only respon- 
sible defendant in that judgment, and liad 
paid it in full. He then began a siftt in eq- 
uity to compel Goulden to pay a moiety of 
the judgment. Stewart deceased before the 
hearing. It was in this case that William 
L. Bancroft was called as a witness to show 
his solvency or insolvency. Counsel for com- 
plainant claims that, if he had been solvent 
at the time the suit in equity was begun by 
Stewart against Goulden, his testimony to 
that effect would have tended to defeat the 
ease, and that his testimony in that case did 
tend to show Ills solvency at the time the 
suit was begun, and at the time he was testi- 
fying. It was at this time that counsel for 
Mr. Nichols attended to And out whether, in 
his testimony, Bancroft would admit of pres- 
ent ownership of property subject to levy. 
Mr. Bancroft was called to testify in the case 



of Stewart v. Goulden, about 10 o'clock a. 
M., March 13, 1883. He testified to present 
ownership of 12|^ acres of land on section 
1 of the township of Wales, St. Clair county, 
but could not recollect the description. He- 
said he owned it, and that the title was in 
him. Counsel for Mr. Nichols, who heard 
the testimony, immediately left the court to 
get a levy upon the land in the case of Nich- 
ols v. Bancroft and White. Mr. Dodge, 
counsel for Mr. Nichols, went some 30 rods, 
or a little more, to the abstract office, to look 
up the description, and returned to the court- 
house, when he found that Mr. Bancroft had 
finished his testimony, and put, the deed on 
record to his son. Mr. Bancroft says that 
this deed was not executed until after he 
gave his testimony in the Stewart Case; that, 
after giving his testimony, he went to his 
otKce, executed the deed, and his son, Car- 
roll, took it to the register's office, and put 
it on record. The testimony shows that the 
distance from the court-house to his office 
and return was about one-half a mile. The 
deed was in Mr. Hanc^rofl's handwriting, 
and was acknowledged on that day. It is 
admitted that Mr. Bancroft and his son, Car- 
roll, wei-e in Port Huron several days before 
this deed was given, and before Mr. Bancroft 
gave his testimony in the Stewart Case, and 
remained there several days after that. Mr. 
Bancroft, in his testimony in the present 
case, says that he had bargained this land 
away to his son, Carroll, some three months 
before he gave liis testimony in the Stewart 
Case, and for the consideration of .$400, then 
agreed upon, but that the deed was not then 
made out, because he did not then have the 
description; that this deed was to be made in 
consideration of the $400, which he had be- 
fore that time borrowed of his son, Carroll. 
Counsel for complainant now contends that 
the foregoing facts show beyond question that 
the story of William L. Bancroft and his son 
about borrowing money, and an agreeuient 
to deed the land in question in payment 
thereof, was purely an after-thought, — a 
story made up to suit the circumstances of 
the case as well as might be; that there was 
a concerted action between the two defend- 
ants to defeat the plaintifC's claim, by con- 
veying the property in such a way that it 
could not be levied upon; and that this was 
done for the express "purpose of defrauding 
the creditors of the defendant. There is no 
contention but what the deed in question 
was placed upon record before the levy was 
made. The foregoing circumstai>ces, in sub- 
stance, are about all the claims set forth by 
the pleadings, and in the proofs upon which 
complainant relies to set aside this deed, ex- 
cept that William L. Bancroft, as is shown, 
had an order on the bank at Port Huron, 
dated in February or March, 1883, signed by 
Carroll, by which he was authorized to draw 
any money from the bank standing in Car- 
roll's name on a certain book numbered 1,687, 
and that the testimony of the defendants is 
not to be believed. The two defendants 
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were examined as witnesses on the hearing 
of the case in the court below. 

The testimony of the defendant Carroll D. 
Bancroft was taken by commissioner at Hot 
Springs, Ark. lie testifies, in answer to in- 
terrogations put to him, that his father, 
William L. Bancroft, was indebted to him in 
the sum of about $800. The sum of ®600 
was for cash loaned to his father on Febru- 
ary 11, 1882, and the balance for cash sent 
him from Florida, and that on March 13, 
1883, he received a deed from his father of a 
piece of land in the town of Wales, St. Clair 
county, known as the "Kailroad Sand Pit." 
Th;it he was present when the deed was exe- 
cuted and acknowledsred, having himself re- 
quested Charles D. Thompson, a notary in 
and for said county, to take the acknowledg- 
ment; and that the deed \.as delivered to 
him by William L. Bancroft. That he took 
the deed himself to the otBce of the register 
of deeds of St. Clair county, and had it re- 
corded. That the consideration for the deed 
was the money had of him by his father, as 
before stated; and that the deed was given in 
pursuance of a previous understanding with 
his father at Hot Springs, Ark., in the win- 
ter of 1882 and 1883. That the first he knew 
of tlie juilgment of Edwin C. Nichols against 
William L. Bancroft and Edgar White was 
when he was called upon to answer the com- 
plaint filed in this cause. On his cross-ex- 
amination he stated that on March 13, 1883, 
at the time the deed was executed, his mother 
was at Hot Springs, Ark. That the money 
loaned his father was partly money he re- 
ceived from his mother, and partly from his 
own earnings. That he had money and prop- 
erty which, prior to March 13, 1883, he had 
earned pai'tly in Port Huron and partly in 
Hot Springs, as a teacher of languages, as a 
clerk, and in the profession of music. Wit- 
ness further says that he received in 1880 or 
1881 a quarter interest in the Arctic Ice Com- 
pany of Jacksonville, Fla., valued at .54,000, 
as a gift from his mother. That the deed in 
question has been in his possession ever since 
it was i-ecorded, and was delivered to him by 
his father on the day of its execution, some 
time before dinner, and that he took it at 
once to the office to have it recorded, and 
gave it personally to the register of deeJs. 
In answer to a cross-interrogatory put to 
him, as to the circumstances under which the 
deed was to be given, the witness testified 
that there was an agreement between his fa- 
ther and himself in regard to d^-eding him 
the land in question. That it was made at 
their house, in Hot Springs, Ark., in the 
winter of 1882 and 1883; and it was that he 
should have the deed when they went north 
in the spring, an 1 could get the description. 
That his father said it was good for a ballast 
pit, and would soon be worth something, as 
the C. & G. T. Kailroad would soon be 
compelled to set up their track again, and 
he thought it was worth $-400. That it was 
a verbal, but distin -t, agreement between 
them, as to the matter, and he believed it 



was woith that amount. That it was the 
desire of his father to give him something 
for the money he had from him, as he had 
not the money to pay him, and he agreed 
to take the hind at that price. That his 
mother did not sign the deed, because she 
was not there. This testimony of Carroll D. 
Bancroft is fully corroborated by the testi- 
mony of his father, William L. Bancroft. 
On his cross-examination, Mr. William L. 
B incroft was asked: " Was not the fact that 
that piece of property might be' levied upon, 
being the only one held in your name in this 
county, the reason of your putting that deed 
on record at that particular time? Answer. 
My recollection is that it was not the only 
piece of property I had. I think the record 
would show to-day that I transferred an in- 
terest. I quitclaimed an interest in a forty- 
acre lot (I would not be positive about the 
date) since that tine. As to your question, 
I will say, no; I did not put it on record. 
Question. Was not that the reason of your 
executing it at that particular timey A. I 
have not the slightest recollection of think- 
ing that there was any trouble impending to- 
me in the Stewart Case at all, while in regard 
to the Nichols Case it had actually not come 
to my knowledge that a judgment had been 
taken there. You see I was not here when 
that judgment was taken." Mr. Charles D. 
Thompson was called as a witness by defend- 
ants, and testified that he is assistant cash- 
ier of the Port Huron Savings Bank, and that 
on February 11, 1882, a check was drawn in 
favor oE William L. Bancroft on their bank 
for .$600 on C. D. Bancroft's savings account; 
that Mr. W. L. Bancroft at that time had a 
written order from Carroll to draw on that 
fund; that at the time this check was drawn 
the fund was $671.88, and on deposit since 
that in tliat fund was .$2,329.64 in Carroll Ban- 
croft's name; that this account commenced 
back in 1875, with a deposit of $2; up to- 
January, 1877, the total amount of deposit 
was $330.96; from 1879 to 1881 the total de- 
posit was $-300; up to April, 1882, he depos- 
ited $3,001.52; in April and May, 1882, he 
deposited about -SI, 100: from that time down 
to October, 1885, it figured up to $9,500, 
when the account closes; and that, so far as 
the bank knew, there was no one interested 
in this account except Carroll D. Bancroft; 
that drafts were drawn right along from 
time to time on this account, so that at no 
time was there a very large balance; but 
that, as Carrol! grew older, the account grew 
longer, till it closed. 

This testimony stands upon this record 
wholly uncontradicted, except by the circum- 
stances before set out, and these circum- 
stances counsel for complainant contemls 
should outweigh the positive statements of 
Carroll, corroborated by his father and Mr> 
Charles D. Thompson. We find nothing in- 
the record to contradict the fact that on F(?o- 
ruary 11, 1882, the check was drawn for $600 
against the fund belonging to Carroll, then 
in the bank, and that William L. Bancroft had 
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the money. Mr. Thompson testified to this. 
The bank-books show the fact. Carroll s wears 
that it was paid, and that it was his money; 
■jind he gives an explanation as to how he be- 
came possessed of it. Carroll further testi- 
fies J hat it was in consideration of this that 
his father agreed to deed him tliis land; and 
that on March 13, 1883, in pursuance ot such 
agreement, tlie deed was so m.ide and deliv- 
ered to him, and lie placed it on record. To 
meet this testimony the complainant says 
that William'L. Bancroft, having in ttie fore- 
noon of March 13, 1883, testified in the Stew- 
art Case that he was then the owner of the 
identical piece of property, and having at 
once, after giving his testimony, gone to hjs 
office, and made and delivered tliis deed to 
C*irroll, it is evidence of an intent to defraud 
the complainant and his other creditors. If 
this fact were conceded, it would not, stand- 
ing alone, destroy the validity of this deed. 
Something turtlier must be found. The court 
must not onlv be satisfied tliat the deed was 



made with intent to hinder, delay, or to de- 
fraud creditors, but that the deed was not 
actually made to pay a debt justly due. The 
burden was upon the complainant to prove 
tliis fact. It not only is not proven, but the 
testimony, we think, shows very clearly that 
Williiim L. Bancroft was indebted to Carroll 
m the amount claimed. Where property goes 
to pay an honest debt, that use oi it is law- 
ful, although it may cut off the redress of all 
others, and although intended to do so. We 
think the testimony upon the part of the com- 
plainant falls far short of making a case 
upon which a court of equity would be justi- 
fied in setting aside this deed, ^nd, when we 
take the case made by the defendants' ptfcofs, 
we are satisfied that Carroll took this deed in 
payment of a bona fide debt then due hira 
from his father. The decree of the court be- 
low must be set aside, and decree entered in 
this court dismissing complainant's bill, with 
costs of both courts. The other justices con- 
curred. 
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WILSON V. SPEAR et ux. 

(34 Atl. 429.) 

Supreme Court of Vermont. Windsor. Sept. 
20, 1895. 

Appeal in chancery, Windsor county; Thomp- 
son, Chancellor. 

Bill by James J. Wilson against George J. 
Spear and wife to have a voluntary convey- 
ance by him to the wife set aside as in fraud 
of creditors. From a decree for plaintiff, 
defendants appeal. Reversed. 

French & Southgate, for appellants. J. J. 
Wilson, pro se. 

MUNSON, J. On the 28th of November, 
1885, the defendant George J. Spear received 
from one Parkhurst a deed of one undivided 
half of his farm. In the fall of 1HS7 said 
Spear purchased the other undivided half of 
the farm, and had Parkhurst convey it to 
his wife, the defendant Eva B. Spear. The 
consideration for both conveyances was paid 
by George 3. Spear from his own means. On 
the 31st day of December, 1887, George J. 
Spear executed to one Beach a deed of the 
undivided half conveyed him by Parkhurst, 
and on the 16th day of January, 1888, Beach 
conveyed the same to Eva B. Spear. The 
master finds that the defendant George had 
this property conveyed to his wife, the de- 
fendant Eva, "for the reason that he thought 
the same would be safer in her hands than 
in his own, from attachment by his credit- 
ors," of whom the orator was one. This is 
a sufficient finding that the transfer was 
made with intent to defraud the orator. 
There is no finding that connects the de- 
fendant Eva with the fraudulent purpose 
of her husband. Upon the question of con- 
sideration, the master says he is "unable to 
find" that the defendant Eva paid anything 
for the farm, — which cannot, of itself, be 
treated as an affirmative finding that nothing 
was paid. But, as the master says in this 
connection that the defendant husband had 
the same conveyed to his wife to keep it 
from his creditors, it is thought by a majori- 
ty of the court that the payment of a con- 
sideration is fairly negatived. The master 
also reports certain facts in regard to the 
grantor's indebtedness and unconveyed prop- 
erty which it will not be necessary to con- 
sider. It appears that a part of the orator's 
account accrued after the conveyances were 
made, but the case will first be considered 
as if the entire demand were pre-existing. 
We have, then, the case of a voluntary con- 
veyance, executed with an actual intent to 
defraud an existing creditor, to be passed 
upon without reference to the amount and 
availability of the property retained. 

In disposing of the question stated, it 
seems desirable to make some reference to 
the cases, in view of the frequent failure to 
distinguish carefully between fraudulent 
conveyances upon consideration, and convey- 
ances without consideration, and, in the case 
of voluntary conveyances, between those 



which rest upon a legal inference of fraud, 
and those where an actual fraudulent in- 
tent is shown. When the conveyance is 
without valuable consideration, the creditor 
may avoid it for the fraud of the grantor 
alone. Poster v. Foster, 56 Vt. .540, 548. It 
is only when there is a valuable considera- 
tion that fraud on the part of the grantee 
is essential. Such were the cases of Root 
V. Reynolds, 32 Vt. 139; Leach v. Francis, 
41 Vt 670; Nichols v. Nichols, 61 Vt. 426, 
18 Atl. 153. The fraud of a voluntary gran- 
tor may be an actual fraudulent purpose, or 
the fraud which the law imputes to him from 
the condition of his estate and the neces- 
sary consequence of his act. When the gran- 
tor is found to have c-onveyed for the ex- 
press purpose of defrauding his creditors, 
the condition of his estate is immaterial. 
Wadsworth v. Williams, 100 Mass. 126; Ha- 
ger V. Shindler, 29 C'al. 47; Westerman v. 
Westerman, 25 Ohio St. 500; Gormley v. 
Potter, 29 Ohio St. 597; Vasser v. Hender- 
son, 40 Miss. 510; Edmunds v. Mister, 58 
Miss. 765. It is only in cases where no 
actual fraud appears that the conveyance, 
can be sustained on the ground that the 
grantor retained sufficient property to satis- 
fy his debts. Of this character were the 
cases of Brackett v. Wait, 4 Vt. 380; Dewey 
V. Long, 25 Vt. 564; Church v. Chapin, 35 
Vt. 223; Wilbur v. Nichols. 61 Vt. 432, 18 
Atl. 154. It appears,, then, that the orator, 
as an antecedent creditor, can avoid these 
conveyances without other findings than that 
they were designed by the grantor to de- 
fraud his creditors, and were without con- 
sideration. 

Upon the facts reported, the disposition of 
the case is not affected by the finding that a 
part of the accoimt was for services rendered 
after the conveyances were made. The char- 
ges were for the orator's services and dis- 
bursements as attorney in a single suit. If 
the conveyance was designed to defraud the 
orator, it was an attempt to defeat the col- 
lection of his compensation for a continuing 
service, rendered and to be rendered under 
an employment already given. It is possible 
that in a case of this character the entire ac- 
count should be treated as pre-existing. If 
this would not be permissible, there is au- 
thority for saying that the orator could have 
relief, to the extent of the pre-existing char- 
ges, notwithstanding the judgment was for 
more. Henderson v. Henderson, 133 Pa. St. 
390, 19 Atl. 424. It has been held, how- 
ever, that one who takes a judgment cov- 
ering both antecedent and subsequent claims 
must be treated as a subsequent creditor as 
to all. Usher v. Hazeltine, 5 Greenl. 471. 
But, if enough appears to avoid the convey- 
ance as to subsequent creditors, it will not 
be necessary to consider the questions sug- 
gested. It is said in McLane v. Johnson, 43 
Vt. 48, that a conveyance without considera- 
tion, and with fraudulent intent, is invalid as 
to both existing and subsequent creditors. 
But that was a case in which the fraudulent 
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Intent existed in both grantor and grantee. 
It ia by no means universally conceded that 
a voluntary conveyance to an innocent gran- 
tee, void as to existing creditors, is neces- 
sarily void as to all subsequent creditors. 
Hagerman v. Buchanan (N. J. Err. & App.) 
14 Am. St. Rep. 750, note, 17 Atl. 946. But a 
consideration of this question willbeunneces- 
sarj', if it sutEclently appears that there was 
an actual intent to prevent the collection of 
the grantor's subsequent account. In view 
of the character of the claim, the finding of 
an intent to defraud the orator must be held 
to apply to both parts of his demand. We have, 
then, a finding of an intent to defraud the 
orator as a subsequent creditor. A voluntary 
conveyance, made with an intent on the part 
of the grantor to defraud subsequent creditors, 
is void as to such creditors, without proof of 
fraud on the part of the grantee. Laughton 
V. Harden, 68 Me. 208. And, there having 
been this actual intent to defraud the orator 
of his claim for the services to be thereaft- 
er rendered, the deed would be void as 
against such claim, notwithstanding the pos- 
session of other property. Nor is a different 
disposition of the case required by the fact 
that the conveyance was to the grantor's 
wife. It is true that a voluntary conveyance 
to wife or child, which does not Impair the 
grantor's ability to pay his existing debts, 
and is without fraudulent design, will be sus- 
tained. Brackett v. Wait, 4 Vt. 389; Jones 
V. Clifton, 101 TJ. S. 225. But a deed execut- 
ed in actual fraud cannot be sustained on 
the ground that the grantee is one whom it 
is the grantor's duty to provide for. These 
conveyances were not designed to effect a 
settlement, but to perpetrate a fraud. The 
findings are inconsistent with the theory of 
a gift to the wife. The property was trans- 
ferred to the wife because the husband 
thought it would be safer in her name. The 
actual fraudulent purpose vitiates the con- 
veyance, notwithstanding the grantor's pos- 
session of other property, the innocence of 
the grantee, and the consideration of affec- 
tion. 

The finding that George J. Spear had the 
farm conveyed to his wife is regarded by a 
majority of the court as being, in effect, a 
finding that Beach took his deed of an undi- 
vided half merely to enable Spear to trans- 
fer it to his wife, and that in conveying to 
Mrs. Spear he passed the title as it was re- 
ceived. This being so, Beach is not a neces- 
sary party to a proceeding to set aside his 
deed from Spear, and the half which Mrs. 
Spear obtained through him can be reached 
as the case stands. Day v. Cummings, 19 
Vt. 496. But the orator can have no relief 
as regards the half which Mrs. Spear receiv- 
ed by and from Parkhurst, in a proceeding 
to which Parkhurst is not a party. An 
avoidance of her deed of this half would 
leave the property In Parkhurst, and the 
orator cannot avoid her title to a share 
which he is not in a position to obtain. This 
will require a reversal of the decree. 



The orator's proceedings at law are clear- 
ly sufficient to entitle him to equitable relief. 
The levy of execution is not defective in the 
particulars complained of. The oflicer's re- 
turn shows a compliance with the require- 
ments of the statute regarding notice and 
adjournment of sale. The return is evidence 
that the newspaper in which the notice was 
published was one of general circulation in 
the vicinity. We think counsel are incorrect 
in saying that this is not within the rule 
laid down in Swift v. Cobb, 10 Vt. 282. It 
was the officer's duty to publish the notice 
in a newspaper of a certain description. Hi& 
return is evidence, not only that he published 
it in the paper named, but that the paper 
was such as the statute prescribed. 

The failure of the officer to deliver a deed 
of the property until long after the expira- 
tion of the time limited for redemption, and 
until after the bringing of this bill, is not 
a bar to the orator's relief. The deed is to 
be given effect from the time when it should 
have been delivered. It is well settled that 
the doctrine of relation will be applied to 
sustain the title of the purchaser at an exe- 
cution sale. Jackson v. Ramsay, 3 Cow. 75, 
15 Am. Dec. 242, and note. The case cited 
was an ejectment suit, in which the defend- 
ant relied upon a sheriff's deed executed aft- 
er the action was commenced and issue join- 
ed therein; and it was held that the deed 
had relation to the time of sale, and that 
the defendant could avail himself of it with- 
out pleading it as a niatter of defense aris- 
ing after issue joined. 

The fact that the term of office during 
which the sale was made expired before the 
deed was executed does not render it invalid. 
Counsel have not referred to R. L. § 860, and 
its application to this question need not be 
considered. It is certain that an express 
statutory provision is not necessary to se- 
cure the complete execution of process which 
is being served by an officer when his term 
expires. In the case of a levy upon personal 
property, it is universally held that the 
service is to be completed by the officer who 
made the levy, notwithstanding the close of 
his term'. It is generally considered that 
this rule of the common law is applicable to- 
the service of executions under statutory 
provisions for the sale of real estate, but 
some authorities hold that in the case of real 
estate the service must be completed by the 
new incumbent. Tukey v. Smith, 36 Am. 
Dec. 705, note. The giving of a deed for 
land sold while in office is a part of the exe- 
cution of the process, which may be done 
after the expiration of the term. AUeu v. 
Trimble, 4 Bibb. 21. It is not necessary to 
determine here whether the acts required 
after the expiration of the term should be 
done by the former officer, or by his suc- 
cessor; for in this case the deed was given 
by the same person who made the sale, 
while he was filling the same office by virtue 
of a reappointment. Deci-ee reversed, and 
cause remanded, with mandate. 
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BRESNAHAN v. NUGENT. 

(52 N. W. 735, 92 Mich. 7C.) 

Supreme Court of Michigan. June 10, 1892. 

Error to circuit court, Kent county; Allen 
C. Adsit, Judge. 

Action by John Bre.snahan, administrator of 
the estate of Daniel Xugent, deceased, against 
Emanuel Xugent, under How. St. §§ 5SS4, 
5885, to recover for the benefit of decedent's 
creditors for certain personal property fraudu- 
lently transfewed by decedent to defendant. 
From a judgment for plaintiff, defendant ap- 
peals. Reversed. 

Taggart, Wolcott & Ganson, for appellant. 
J. H. Tatem and James Nugent, for appellee. 

MONTGOMERY, J. On the 29th of April, 
1879, Daniel Nugent, by bill of sale, trans- 
ferred all his personal property to his brother 
Emanuel* Nugent, the defendant, and imme- 
diately left the state. Daniel was last heard 
from in September, 1879, and after the lapse 
of seven years from that time letters of ad- 
ministration were issued to the plaintiff. 
James Nugent presented claims which were 
allowed against the estate, as follows: First, 
a joint note made by James and Daniel Xu- 
gent to John Xugent, dated April 8, 1876, and 
payable one year from date, for $191, less in- 
dorsements; second, two notes for $150 and 
$300, respectively, each bearing date Sep- 
tember 11, 1878. and payable to MaiT Nu- 
gent or bearer, and due three years from date 
with interest; third, one note for $400, given 
to Mary Nugent, of the same date, and pay- 
able five years from date, with interest; 
fouith, a claim for support of Mary Xugent 
and Cecelia Xugent, mother and sister of 
Daniel Nugent, amounting to $694.58, with 
interest, which support Daniel Xugent had 
agreed to furnish by contract with Mary Xu- 
gent, which contract was by her assigned to 
.James. Xo property came into the hands of 
the administrator, and this suit is brought un- 
der sections 5884 and 5885 of Howell's Stat- 
utes, under a claim that the personal prop- 
erty transferred to Emanuel was so trans- 
fen-ed in fraud of creditors. The plaintiff re- 
covered a judgment of $3,052.29, and defend- 
ant brings error. 

1. The plaintiff described, in the first Count 
of his declaration, the personal property 
claimed to liave been transferred, including in 
the description 953 bushels of wheat. He 
also appended the common counts for goods 
sold and delivered and the money counts, but 
nowhere alleged any transfer of real prop- 
erty. The ' plaintiff was permitted to show 
that at about the same date as the transfer 
of the personalty a deed of lands upon which 
wheat was standing growing was made, and 
that it afterwards harvested and threshed out 
953 bushels or thereabouts. This was error. 
The conveyance of the land was confessedly 
good as against Daniel, and the wheat grow- 
ing upon the land passed by the conveyance. 
The pleadings in this case did not apprise the 



do'fendant of any attempt to attack such con- 
veyance, even if it were possible to treat the 
wheat as personal property belonging to Dan- 
iel, without first setting aside the convey- 
ance,— a question not involved, and which we 
do not decide. But if the product of the 
land could be thus treated for this year It 
might with equal propriety be open to the 
plaintifG to reap the benefit of all crops since 
grown upon the land, without regard to the 
labor involved in producing them. 

2. A portion of the property transferred 
was exempt. The recovery did not exclude 
this. This is eiTor. It has been frequently 
held that a creditor cannot complain of any 
disposition which a debtor sees fit to make 
of exempt property. Buckley v. Wheeler, r,2 
Mich. 1, 17 X. W. 216; Fischer v. Mclntyre, (16 
Mich. 081, 33 N. W. 762; Freehliug v. Bres- 
nahan, 61 Mich. 540, 28 N. W. 531. 

3. Complaint is ju;5tly made of testimony 
which related to family jars subsequent to 
the purchase, and of testimony relating to de- 
fendant's treatment of his sisters. These 
transactions had no bearing upon the issue 
here involved. Without referring to the nu- 
merous objections in detail, one may be stated 
by way of illustration. Joseph Nugent, who 
resides in Iowa, came to Michigan in March, 
1880, and was permitted to testify that he 
'■found aU the connections were in a hostile 
camp; Emanuel on one side alone, and the 
family and all the connections on the other 
side." This was not only Irrelevant, but Avell 
calculated to prejudice the jury. 

4. Maiy Nugent," in her lifetime, brought 
suit against Daniel, and attached a portion of 
the personal property transferred. Emanuel 
brought replevin against the sheriff, and 
James, as assignee of his mother, defended 
the suit on the ground that the bill of sale, as 
against Daniel's creditors, was fraudulent. 
This defense prevailed, and the jury found 
specially that such transfer was fraudulent as 
against the creditors of Daniel. The circuit 
judge charged the jury, in effect, that this 
judgment, rendered between privies of the 
parties to this suit, was conclusive as to the 
fact of the fraudulent character of the trans- 
fer. Complaint is made of this ruling, but we 
think it right. The question is not whether 
defendant would be concluded as to all ques- 
tions which might have been tried, as was 
contended in .Jacobson v. Miller, 41 Mich. 90, 
1 N. W. 1013, but in this case the question 
of fraud was in fact tried, and it was precise- 
ly the same question as is here involved, and 
between the privies of the parties here before 
the court. Barker v. Qeveland, 19 Mich. 230. 

5. The defendant also relied on the statute 
of limitations, but the circuit judge disallowed 
the defense. The question, as it arises on 
this record, is novel. Any action of Daniel 
against Emanuel would, of course, be barred; 
but does it follow that an action by or for 
the use of the creditors is likewise barred? 
In this case to so hold would be to exclude 
the creditor from all remedy. The right of 
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action in favor of the creditor does not accrue 
until the maturity of the obligations against 
Daniel, which, in the case of one of the notes, 
was not until 1883, and, in case of the as- 
signed claim for support, until 188i; but not 
only is this true, but it is also true that the 
creditor could not by the ordinary ijrocess at- 
tack such transfer until a judgment had been 
obtained against Daniel, so that to hold that 
this right of action is barred is to hold that 
the action may be barred before the statute 
begins to run. It is suggested tliat the de- 
fendant might have been charged as a gar- 
nishee in a suit against Daniel. This, it Is 
true, might have been done after the maturity 
of the claims if the plaintiff was able to 
make the statutory affidavit, but, so far as 
the relation of defendant is concerned, he 
would in no sense be a defendant in an action 
of trover, on the case, or in assumpsit, and 
therefore not within the protection of the 
statute, (section 8713.) The fact that in such 
action by ancillary proceedings an attempt 
might be made to charge the defendant as a 
trustee, and his oath taken, and proceedings 
had upon them, does not constitute such suit 
an action of assumpsit, replevin, or trover 
against him within the meaning of this stat- 
ute. • 

G. In 1883, Mary Nugent joined with others 
in filing a bill against Emanuel, alleging that 
this property was conveyed by Dariel in trust 
for his ^ireditors. This bill was demurred to, 
and dismissed without prejudice. It is now 
claimed that this estx)ps James, who is in priv- 
ity with Mary, from attacking the convey- 
ance as fraudulent, but we think this position 
is not tenable. There was no declared trust, 
and none recognized by Emanuel, and, as it 
now appears that the transfer was frauduleiit 
as to creditors, it is conclusive also that there 
was no trust which could be enforced by a 
bill in equity by those who are not judgment 
creditors. It is suggested that, as this claim 
of estoppel does not appear to have been liti- 
gated in the replevin suit, tlie estoppel of that 
judgment as to this question extends only to 
the subject-matter therein involved; but this 
contention ignores the fact that the iiudiug in 
that case established conclusively that the 
transfer of this personal property was fraudu- 
lent, and made under such circumstances that 
one not a judgment creditor could have no 
remedy by a bill in equity. An ineffectual 
attempt to enforce a claim which has no legal 
existence does not estop a party from there- 
after asserting one which is valid. Rodman 
V. Railroad Co., 59 Mich. 395, 26 N. W. 051; 
Detroit v. Hous'iton, 42 Mich. 459, 4 N. w! 
] 71, 287. For the errors pointed out the judg- 
ment below should be reversed, and a new 
trial ordered. 

LONG, J., concurred with MONTGOM- 
ERY, J. 

MoGRATH, J. In April, 1879, Daniel Nu- 
gent conveyed to the defendant, his brother, a 
farm of 200 acres of land, with growing crops. 



and the stock, farm implements, and other- 
personal property thereon, and soon after left 
the state, and never returned. Daniel was in- 
debted at the time of his departure, upon three 
notes, amounting to $8.50, dated September 11,, 

1878, two of them running three years, and 
one payable in five years; and upon one note, 
amounting to $191, dated April 6, 1876, pay- 
able one year from date, upon which $45 had 
been paid September 15, 1877. He was under 
other obligations for the care and support of 
his mother and sister. These notes and obli- 
gations were subsequently, in August, 1884, 
assigned to James Nugent. Daniel was heard 
from after his departure, but a period of seven 
years elapsed after he was last heard from, 
and in May, 1888, letters of administration 
were taken out upon his estate. Coinmission- 
ers on claims were appointed, and James Nu- 
gent presented and had allowed claims aggre- 
gating nearly $2,500 on the notes and obliga- 
tions aforesaid. The administrator was ap- 
pointed in 1886 or 1887, and in October, 1890, 
he brought assumpsit under How. Ann. St. 
§ 5884, alleging the sale, transfer, and deliv- 
ery in April, 1879, of the personal property by 
Daniel Nugent to defendant, its disposition, 
a deficiency of assets, and that the sale made 
to defendant was without consideration, and 
was made with intent to defraud creditors. 

Defendant set up the statute of limitations. 
How. Ann. St: § 5884, is as follows: "When 
there shall be a deficiency of assets in the 
hands of an executor or administrator, and 
when the deceased shall, in his lifetime, have 
conveyed any real estate, or any right or hi- 
terest therein, with the intent to defraud his 
creditors, or to avoid any right, debt, or duly 
of any person, or shall have so conveyed 
such estate that by law the deeds or convey- 
ances are void as against creditors, the ex- 
ecutor or administrator may, and it shall be 
his duty to, commence and prosecute to final 
judgment any proper action or suit, at lav^ 
or in chancery, for the recovery of the same, 
and may recover, for the benefit of the cred- 
itors, all such real estate so fraudulently con- 
veyed; and may also, for the benefit of the 
creditors, sue and recover for all goods, chat- 
tels, rights, or credits which may have been 
so fraudulently conveyed by the deceased in 
his lifetime, whatever may have been the 
manner of such fraudulent conveyance." The 
statute provides that all actions of assumpsit, 
all actions of replevin or trover, and all other 
actions for taking and detaining goods and 
chattels, shall be commenced within six years 
after the cause of action shall accrue, and not 
afterwards. Id. § 8713. The present action 
is predicated upon a fraudulent conveyance 
of j:he personal property to defendant in April, 

1879. It is to recover the amount of four 
notes, one of which matured in 1877, eleven 
years before Daniel Nugent's death, and thir- 
teen years before the commencement of this 
suit; two of which matured in 1881, seven 
years before Daniel's death, and nine years 
liefore this suit was commenced; and one ot 
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whicla matured in 1883, five years before Dan- 
iel's death, and seven years before tbis suit 
was commenced; and also upon a claim for 
the care and support of the mother and sister, 
the last item of which is dated August 16, 
1884. It is unnecessary, in the present case, 
to determine whether or not the statute com- 
menced to run in favor of defendant from the 
time of the conveyance or conversion, for here 
more than six years elapsed after all the 
claims against Daniel matured before this suit 
was brought. The statute makes convey- 
ances with intent to defraud creditors voida- 
ble at the instance of creditors. For more 
than six years no attack was made upon the 
conveyance of the property, the recovery of 
the value of which is here sought. It is im- 
material whether a promise or trust be im- 
plied. The statute runs against an implied, 
as weU as an express, promise; and where a 
trust is crated by implication of law the stat- 
ute commences to iim fi-om the repudiation 
of the ti-ust. The statute C(;rtainly commen- 
ced to lun in favor of defendant and against 
the creditors at the time that the maturity of 
their debts placed them in a position to fol- 
low the property. The absence or death of 
Daniel Nugent did not interrupt the running 
of the statute in favor of defendant. A cause 
of action may accrue against one absent from 
the state, but by virtue of express provisions 
the statute does not operate until his return. 
A cause of action may accrue after the death 
of either party, but because the statute so pro- 
vides the time does not begin to run until the 
appointment of an administrator. Suits may 
be commenced In such cases, not because the 
cause of action did not accrue until the dis- 
ability was removed, but because the period 
is expressly extended beyond the disabilitj-. 
7 Am. & Bng. Enc. Law, p. 376, and cases 
cited. Here, Daniel's absence and death kept 
alive the claim of the creditors as against him 
and his estate, but the absence of Daniel did 
not defer the accnial of the right of action in 
favor of the creditors, and the death of Dan- 
iel did not toll the statute as against defend- 
ant, bpcaiise such a case is not within the 
statute. The statute, being general, must 
operate upon all cases which are not exempt- 
ed by express exemption. 4 Bac. Abr. 47.j. 
After the right of action once attached, and 
the statute had commenced to run a.gainst the 
creditors, if the death of Daniel Nugent in any 
wise affected their ability to pursue their rem- 
edy, that was a disability not within the con- 
templation of the statute, and the statute con- 
tinued to run notwithstanding. Ten Eyck v. 
Wing, 1 Mich. 40-46. 

Section 5884 provides for the bringing of 
any proper action or suit. It cannot be con- 
tended that it was the intention of the legis- 
lature to revive rights of action In favor of 
creditors, which have been barred by the 
statute of limitations. The creditors might 
have proceeded under chapter 277, How. Ann. 
St. §§ 8087-8089; in trover or assumpsit for 
the property in question. This statute, lilie 



all others empowering executors or adminis- 
trators to bring suits, must be construed with 
reference to other statutes relating to actions, 
rights of action, and remedies. The coustmc- 
tion contended for would defeat the veiy pur- 
pose of statutes of repose by enabling an ad- 
ministrator to revive actions against which 
the statute had run, and to bring trover for a 
conversion happening half a century before- 
the commencement of suit. Certain rights of 
action survive to executors and administra- 
tors in favor of the estate, but only those 
against which the statute had not ran. This 
statute gives to them certain rights of action 
in favor of creditors, but it cannot be con- 
strued as giving them a right of action iu 
favor of a creditor where the full period of 
the statute has run in favor of the person 
sought to be charged and against the creditor. 
As is said by Campbell, J., in Blake v. Hub- 
bard, 4o Mich. 1, 4, 7 N. W. 204: "The deci- 
sitms on the subject of frauds against cred- 
itors do not hold fraudulent assignments sc 
absolutely void that the parties may not lose- 
their right of complaint by waiver or acqui- 
escence." In Fearey v. Cummings, 41 Mich. 
376-.384, 1 N. W. 04G, it is said that section 
8091 1 is confined to titles and conveyances 
of such property as the garnishees have in 
possession at the time of making the affidavit. 
Upon examination of the record in that case 
it appears that the garnishees had taken a 
chattel mortgage upon a stock of goods, but 
had not filed it until the day upon which 
they took possession; but they claimed that 
the possession which they took was not, in 
fact, under the mortgage, but by virtue of a 
parol imderstanding under which the debtor- 
voluntarily turned over the goods to them to 
enable them to make their debt. They Insist- 
ed that such volimtary delivery of the goods 
was but a preference. In the brief of counsel 
for garnishees the point is made that, in order 
to bring the case under the section named, 
the garnishees must be holding under the 
void title at the time of the garnishment. 
Upon the second trial a recovery was had 
against the gamishees, and the judgment was 
affirmed, (44 Mich. 39, 6 N. W. 98,) although 
at the time of the commencement of the gar- 
nishee proceedings the stock of goods had 
been sold, and was not in the possession of 
the garnishees; Graves, J., who wrote this 
opinion in the first case, dissenting. 

It appears that in 1883 Mary Nugent com- 
menced suit on certain of the notes by at- 
tachment running against the real estate, and 
recovered judgment in February, 1883; that 
che then filed her biU against Daniel Nugent 
and defendant in aid of this levy, but in 

1 How. Ann. St. § 8091, provides that, "if 
any person garnished shall have in his posses- 
sion any of the property aforesaid of the prin- 
cipal defendant, which he holds by a convey- 
ance or title that is void as to the creditors of 
the defendant, he may be adjudged liable as 
garnishee on account of such property, although 
the principal defendant could not have main-^ 
tained an action therefor against him." 
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April, 1888, the proceedings were held defect- 
ive, and were set aside. In May, 1888, ap- 
plication was made for the appointment of an 
administrator, and it is insisted that under 
How. St. § 8723, this right of action lias been 
thereby kept alive. That was a proceeding to 
subject the real estate to the payment of a 
claim by virtue of an attachment. This is an 
action for the recovery of the value of per- 
sonal property. Not only is the form of ac- 
tion distinct, but the subject-matter is dif- 
ferent. The plea of the statute should be held 
good, and the judgment reversed, with costs 
■of both courts to defendant. 

GRANT, J., concurred with McGRATH, J. 

MORSE, C. J. . In this case I do not fully 
agree with either of the opinions filed by Jus- 
tices McGRATH and MONTGOMERY. As to 
the note Of $191, dated April 8, 187b, made by 
.Tames and Daniel Nugent to John Nugent, 
and due in one year, the statute of limitations 
had begun to run against Daniel before he 
left the state, and it was therefore in a shape 
to take proceedings against Daniel when the 
transfer was made to Emanuel. Neither in 
law nor equity is there any reason why Eman- 
uel, who has never been out of the jurisdiction 
of the courts of this state, should now be pro- 
ceeded against for the amount of this note, 
11 years after his alleged fraudulent dealings 
with Daniel. And I agree with Justice Mc- 
GRATH that the notes maturing in 1881— 
seven years before Daniel's death — are covered 
by the statute of limitations, but as to the note 
maturing in 1883, and the claim for support, 
which accrued in 188'1, the statute of limita- 
tions, as against Daniel, was postponed for a 
period until the appointment of an adminis- 
trator, and two years thereafter; and I think 
also as against Emanuel. How. Ann. St. § 
.8722. Bresnahan was appointed administra- 
tor July 19, 1888, but appeal was taken to 
the circuit court by Emanuel, and in that 
court the order of the probate court appoint- 
ing an administrator was set aside. James 
appealed the matter to this court, where the 
order of the probate court was affirmed No- 
vember 8. 1889. The administrator was 
therefore not appointed until the decision of 
this court, and the suit was commenced 
against Emanuel within two years from that 
4ate. While Daniel was living and absent 



from the state Emanuel could have been pro- 
ceeded against as garnishee of Daniel under 
sections 8087-8091, How. Ann. St., and the 
action in such case as against Emanuel, the 
garnishee defendant, would have been in as- 
sumpsit or trover.- Therefore, if the creditor 
allowed his claim against Daniel, upon which 
he bases his action against li.inanuel, to sleep 
for SIX years after its maturity, he has lost 
such right of action because of the statute of 
limitations. But he would have the right to 
commence his action at any time within six 
years; and as, in order to reach Emanuel, he 
must make Daniel a party to the suit or gar- 
nishee proceedings, it follows that, as to the 
notes and claims which had not run six years 
from maturity before Daniel's death,, the cred- 
itors could not proceed until an administrator 
was appointed, and then I think they would 
be entitled to the two additional years provid- 
ed by statute against Emanuel as well as Dan- 
iel's estate. 

It was said by Justice Graves in Pearey v. 
Cummings, at page 384, 41 Mich., and page 
80, 1 N. W., that the right given by section 
8091, How. Ann. St., to assail conveyances 
set up by garnishees on the ground of being 
fraudulent as against creditors, is confined to 
conveyances of property then in the hands of 
the garnishee at the time of commencement 
of the garnishee suit, and did not apply where 
the property had been fraudulently received 
by such garnishee, but disposed of before 
suit. I think this language evidently refers to 
property passing into the hands of the gar- 
nishee, and then being disposed of, passing 
out to another or to the original owner, and 
not to a case where it is shown that, although 
the garnishee has disposed of the property be- 
fore action commenced against him, he still 
has the avaUs of such property in his own 
hands, or has converted the proceeds of the 
sale of ;t to his own use. In such case he 
has money and effects in his hands belonging 
to the creditors of the principal defendant, and 
the words "any of the property aforesaid," 
used in section 8091, refer not simply to prop- 
ertj' in its restricted sense of goods and chat- 
tels, but to money as well, which is property 
in the largest and proper sense of the word. 
In my opinion, the statute of limitations has 
run against the notes falling due over si.x 
years before the death of Daniel. I therefore 
concur in the reversal of the judgment. 
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NASH V. STEVENS et ux. 
(65 N. W. 825.) 
Supreme Court of Iowa. Jan. 22. 18'JG. 
Appeal froir district court, Sac county; 
Charles D. Goldsmith, Judge. 

Action in equity to subject land to tlae pay- 
ment of a judgment. There was a hearing 
on the merits, and a decree for the defend- 
ants. The plaintiff appeals. Affirmed. 

K. M. Hunter, for appellant. S. M. Elwood, 
for appellees. 

ROBINSON, J. On and before the 1st day 
of June, 1875, the defendant Benjamin Ste- 
vens was indebted to the plaintiff in the sum 
of $200. In August, 1875, the plaintiff com- 
menced in the district court of Tama county 
an action on the indebtedness, to recover the 
amount due, nnd in February, 1877, he re- 
covered aj^ainst Stevens judgment for $200 
and costs. On the 19th day of June, 1875, 
Stevens purchased an improved farm, of 160 
acres, situated in Tama county, for the 
agreed consideration of $2.4(X). In payment 
he gave a note for $G00 made by himself and 
a surety, and notes for the aggregate sum 
of $1,800, secured by a mortgage on the 
land. Three days after the action against 
Stevens on the indebtedness stated was com- 
menced, and before he had paid any iiivt of 
the purchase price of the land, he conveyed 
it to his wife and codefendant, Maggie Ste- 
vens, by a deed which was duly recorded on 
the following day. The deed recited a con- 
sideration of $600, and was subject to the 
mortgage of $1,800. Mrs. Stevens paid noth- 
ing for the land at that time, but assumed 
the payment of the notes her husband had 
given for it. In the year 1876 she sold the 
north half of the quarter section for $1,0(N), 
which she applied on the mortgage debt. In 
the year 1882 she sold the remainder of the 
land, and purchased a farm of 120 acres in 
Sac county, of which 40 acres wei'e broken. 
Improvements have been made on that, and 
it has been occupied by the defendants as a 
home since the spring- of 1.S83. The judg- 
ment rendered against SJtevens in February, 
1877, is unpaid, and this action was com- 
menced in September, 1891, to subject the 
Sac county land to the payment of the judg- 
ment. 

The plaintiff contends that the considera- 
tion for the Tama county land was really fur- 
nished by Stevens, and that his conveyance 
to his wife was made to hinder and delay 
his creditors, and was therefore fraudulent, 
and that the title to the Sac county land was 
taken in the name of the wife for the same 
purpose, but that it was purchased with the 
proceeds of the Tama county land, and 
should be subjec'-ed to the payment of the 
plaintiff's judgment, and a decree to that ef- 
fect is asked. The defendants claim that the 
wife paid for the Tama county land its full 
value, that there is no ground for granting 

VAX Zir.E SEL.CAS.SALES — 17 



the relief for which the plaintiff asks, and 
that the action is barred by the statute of 
limitations. The defense last stated is the 
only one we find it necessary to consider. 
The plaintiff insists that it was not sufficient- 
ly pleaded, but we are of the opinion that it 
was, especially in the absence of objection 
made in the district court. Actions in equity 
for relief on the ground of fraud are barred 
in five years after the fraud is discovered. 
Code, §§ 2529U). 2530. The law does not con- 
template actual knowledge of the fraud be- 
fore the statute shall begin to run, but such 
knowledge or notice as would lead a man 
of reasonable prudence to make inquiries 
which would disclose the fraud. Hawley v. 
Page, 77 Iowa, 240, 42 N. W. 193. The re- 
cording of the deed imparts constructive no- 
tice of its contents. If the facts thus shown, 
taken with other facts known to the cred- 
itors, are of a character to suggest fraud as 
to them, they must be charged with the 
knowledge which inquiry made with reason- 
able diligence would disclose. Laird v. Kil- 
bourne, 70 Iowa, 83. 30 N. W. 9; Hawley v. 
Page, supra; Sims v. Gray (Iowa) 61 N. W. 
171. In this case the Tama county land was 
situated in the county in which the action 
against the husband was pending, and was 
conveyed to the wife three days after the ac- 
tion was commenced, and within three 
months of its purchase oy the husband. 
They had but little property, the wife having 
not more than $300. They continued to re- 
side on the farm, and there wa§ no apparent 
reason for the change in the title thereto, un- 
less to protect it from the plaintiff. It is 
not shown that he was in acy manner de- 
ceived in regard to the property of the wife. 
Certainly the facts recited were sufficient to 
cause a man of ordinary prudence, situated 
as the plaintiff was, to make inquiries which 
would have shown the fraud, if any, in the 
conveyance. A^-d this is true with respect 
to the subsequent acquiring of title to the 
Sac county land. Both these transactions 
occurred more than five years before the com- 
mencement of this action. It is said, how- 
ever, that the fraud alleged was continuous, 
for that the earnings of the husband were 
placed in the name of tha wife from the 
time the conveyances were made until this 
action was commenced. But the earnings of 
the husband were exempt from execution, 
and it was his right to give them to his wife 
free from tht claims of his creditors. Jami- 
son V. Weaver, 87 Iowa, 7'J, '>S N. W. 1076. 
We do not hold that fraud in the transaction 
in question has been shown. There is much 
support in the record for the claim that Mrs. 
Stevens agreed to pay for the Tama county 
land its fair value at that time, and that the 
property she now owns was derived in part 
from money which • she had when she was 
married, in part from the increase of the 
value of the land in both Taina and Sac coun- 
ties after it was purchased by her, in part 
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from the labor of her hushand, and in part 
from her own personal exertions. But we need 
not determine the facts in regard to this. 
O^he plaintiff has failed to use the diligence 



in prosecuting his claim which the law re- 
quires, and it is now barred by the lapse at 
time. The decree of the district court is af- 
firmed. 
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KIPP V. LAMOREiTX. 

(45 N. W. 1002, 81 Mich. 299.) 

Supreme Court of Michigan. June 6, 1890. 

Error to circuit court, Kent county; 
William E. Grove, Judge. 

How. St. Mich. § G190, provirles that 
every sale hy a vendor of goods and chat- 
tels in his possession or under his control, 
unless the same be accompanied by im- 
mediate delivery, and to be followed by an 
actual and continued changeof possession 
of the things sold, shall be presumed to be 
fraudulent and void, as against creditors 
of the vendor, and shall be conclusive evi- 
dence of fraud, unless it shall be made to 
appear, on the part of the persons claim- 
ing under the sale, that the same was 
made in good faith, and without any in- 
tent to defraud such creditors. 

Taffg-nrt. Wolcott <& (iansnn, for appel- 
lant. Frank G. Holmes, for appellee. 

CHAMPLI.\,C.J. Sarah B.Kipp brought 
replevin against Lamoreaux, who is an 
under-sheriff of Kent county, to recover 
possession of certain horses and other 
property which he had levied upon as the 
property of her husband, Harrison T. 
Kipp. The plaintiff claimed that she had 
purchased this property from her husband, 
who was engaged in the livery stable busi- 
ness. Defendant claimed upon the trial 
that the sale was fraudulent, and made to 
delay, defeat, and defraud the creditors of 
Harrison T. Kipp. The defendant claimed 
that there bad been no change of posses- 
sion, and that, therefore, the burden of 
proof was upon the plaintiff to show that 
the sale was made in good faith, and with- 
out any intent to defraud creditors. The 
errors relied upon in this court relate ex- 
clusively to the charge of the court. This 
charge is couched in the following lan- 
guage: 

" Gentlemen of the Jury : This is an ac- 
tion of replevin. It involves the Question 
of who is entitled to the possession of this 
property at the time of the commence- 
ment of suit. The plaintiff claims that 
she was entitled to the possession as 
owner of the property, and she claims to 
have acquired title to the property from 
Mr. Kipp, now her husband, about the 2d 
day of October, 1888, I believe, by pur- 
chase from him in payment of moneys 
which she claims she had loaned him. The 
defendant, who is under-sheriff of this 
county, claims thatat the time of thecom- 
mencement of this suit he was entitled to 
the possession of the property by virtue of 
a levy which he had made upon an 
execution against the plaintiff's husband. 
The question of fact for you to determine 
is who was the owner of this property, — 
whether Mr. Kipp was the owner at the 
time the levy was made, or whether the 
plaintiff Mrs. Kipp was the owner. As 
you find the fact to be in regard to the 
claim of the purchase by the plaintiff, so 
will your verdict be. To entitle the plain- 
tiff to recover in this suit, she must satisfy 
you by a fair preponderance of the evi- 
dence that the sale to her, which she 
claims was made, was in fact made in good 
faith, and for full value. If you believe her 



testimony, and that of Mr. Kipp, then 
there was at different times loans made in 
different amounts, aggregating more than 
$700, which were unpaid at the time this 
bill of sale was made, and $700 which con- 
stituted theconsiderationforthis purchase. 
Now, it is a general rule that where there 
is no change in the possession, where the 
possession of the property remains with 
the seller, that it is evidence more or less 
conclusive of fraud. It is prima /ac/e evi- 
dence of fraud, casting the burden upon 
the party claiming under the sale to prove 
by convincing proof that the sale was 
made in good faith and for value. Our 
supreme court have held that where the 
relation of husband and wife exists, and 
they are the parties to the alleged sale, this 
rule cannot be applied strictly, although 
the circumstance is one to be considered ; 
that open or visible change of possession, 
under such circumstances, cannot be ex- 
pected where the parties in the alleged sale 
are husband and wife, and living together. 
Here the parties were not married, but it 
is claimed on the part of the plaintiff that 
a contract of marriage existed between 
them, and that the day for the weddinjr 
was practically fixed to occur within some- 
thing in the neighborhood of tw(j months 
following the sale; and that in the mean 
time she was to go, find did go, to the 
home of her parents, in another part of 
the state, to prepare forthe approaching 
marriage, and that <m her return they 
were married, on the 11th day of Decem- 
ber. 

"Now, under all of those circumstances, 
if you believe those to be the facts from the 
evidence— I have concluded not to give 
you the general rule which I have stated, 
as applicable to the facts in this case, if 
.you find those to be the facts, but to say 
to you that you should consider those cir- 
cumstances, of the relation between the 
parties, their marriage engagement, and 
all of the facts developed by the testimony 
in connection therewith, and also the facil- 
ity with which frauds may be accom- 
plish, d between parties bearing such rela- 
tions to each other, under pretense of 
sales; and that you should carefully weigh 
all the testimony bearing upon tue ques- 
tion as to whether there was a sale in fact 
made; and that the proof should be clear 
and convincing, more so than if the par- 
ties were strangers to each other; that 
alleged sales between parties occupying 
such relations should be closely scrutinized 
in weighing the testimony. And it j'ou 
tind the fact to be, from all the evidence, 
giving it the weight that should be given 
to it under these instructions, that the 
sale was as claimed, — that is the controll- 
ing question in the case,— if you find that 
the sale was made in consideration of 
money loaned, then your verdict should 
be for the plaintiff; otherwise it should 
not. Now, in considering the facts and 
circumstances connected with this alleged 
sale, it is proper to take into considera- 
tion the fact, if you find from the evidence 
that it is a fact, that Mr. Kipp believed 
that the debt upon which this execution 
Issued was outlawed, as bearing upon the 
question of whether he would have an in- 
tent to defraud. Also any other fact de- 
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veloped by the testimony that may aid 
you in determining the question whether 
or not the sale was mdde in good faith. 
It is claimed that Mr. Kipp had the fraud- 
ulent intent, in disposing of this property, 
to hinder, delay, or defraud his creditors. 
If you tind that to be the fact, it would 
not be sufficient of itself to entitle the de- 
fendant to a verdict in this case, because 
it would be necessary for you to still fur- 
ther find that the plaintiff in some way 
participated in that fraud, if you find the 
other facts that I have told you necessary 
to be found, that she purchased the prop- 
erty for value. Unless she participated in 
the fraud, and made the purchase with 
the intentto helphim,if he had himself the 
intent, it would not be such a fraud as 
would deprive her of the benefit of the sale 
which she claims was made to her, if she 
did in fact purchase the property for full 
value. Fraud can never be presumed with- 
out proof. It is not to be lightly inferred, 
but must be proved by preponderance of 
evidence by the party alleging it. Where 
an honest intent can be as clearly inferred as 
a dishonest one, the jury should infer that 
the intent was honest, because the pre- 
sumption is in favor of innocence, t I'aud 
cannot be presumed from slight circum- 
stances. Proof of fraud should be such as 
to convince your minds as to itsexistence; 
and, if not so proved, your verdict should 
be for the plaintiff. The form of the ver- 
dict, if you find for the plaintiff, will be, 
'We find for the plaintiff, and assess the 
damages at six cents.' If you find for the 
defendant, then, the defendant having 
waived a return of the property replevied, 
your verdict should be for the amount of 
the value of the property as shown by the 
evidence. What .you find the value of the 
property to be, would be the amount that 
the defendant would be entitled to recover, 
if you find for the defendant. " 

Counsel for defendant contends that the 
.defendant was entitled to have a chargi' 
covering the general rule, where creditors 
contest a sale of personal property ou the 
ground of fraud as to them, and that the 
•court erred in refusing to give it, and in 
giving a modified rule as to parties stand- 
ing in llie relation of husband and wife. 
We think the defendant was entitled to a 
charge covering his theory of the case, 
and to the general rule laid down in the 
statute respecting sales of personal prop- 
erty, where the same is not accompanied 
by an immediatedeiivery, and followed by 
fl n actual and continued change of posses- 
sion. At the time the bill of sale was ex- 
ecuted the plaintiff and Mr. Kipp were not 
"husband and wife. That was dated Oc- 
tober 2, ]S8S, and they were not married 
until in December following. A marriage 
engagement existed, and after tlie bill of 
sale was executed she went to Milan to 
prepare for hor wedding. He coiitinued to 
carry on the livery business in the city of 
Grand Rapids. The levy was not made 
until after the marriage. The question of 
change of possession must in all cases be 
considered in connection with the other 
facts in the case. The relation of husband 
and wife forms no exception to the rule. 



The situation of the parties, and their re- 
lation to each other, the kin.l of property, 
its susceptibility of an actualehange, must 
all be considered, and that must be done 
which will indicate an actual and con- 
tinued change of possession; and where 
this is not the case the burden of proof is 
upon the purchaser to show that the sale 
was made in good faith, and without any 
intent to defraud creditors. From this 
burden the wife or husband who is a pur- 
chaser from the other is not exempt. It is 
a mistake to suppose that the case of 
Davis V. Zimmerman, 40 Mich. 24, counte- 
nances a different doctrine. That case holds 
that the wife must establish her right to 
the property (in that case an executed 
gift) by a fair preponderance of evidence. 
This right includes the bona fides of the 
transaction, and the non-existence of the 
intent to defraud creditors, when therehas 
been no actual and continued change of 
possession. The court, in modifying the 
general rule upon this branch of the case, 
told the jury that the controlling question 
vfas, ifthe jury should find that the sale 
was made in consideration of money 
loaned, then their verdict should be for 
the plaintiff; otherwise it should not. 
This omitted the important element con- 
tained in the statute relative to intent. 
Under this section of the statute it is not 
enough that the purchase was made in 
good faith, — that is, for a valuable consid- 
eration, with intent to pass the title abso- 
lutely; but it is conclusive evidence of 
fraud, unless the purchaser shall also make 
it appear that the sale was made without 
any intent to defraud creditors. Under 
this statute, a fraudulent intent on the 
part of the seller, although not partici- 
pated in by the buyer, will avoid the sale 
as to creditors. In this respect it differs 
from sales attacked as fraudulent as to 
creditors, where there has been an actual 
and continued change of possession. The 
assignment of error, based upon the con- 
cluding portion of the charge respecting 
the burden of proof, we think is not well 
founded. The defendant claimed that the 
sale was fraudulent, because it was with- 
out consideration, and made with intent 
to defraud Mr. Kipp's creditors. This 
was in addition to the claim that there 
had been no change of possession. It was 
to this claim of fraud that this portion of 
the charge refers, and it is correct as ap- 
plied to that branch of the defense. The 
ciicuit judge should have submitted the 
question to the jury whether there had 
been an immediate delivery, and. if so, 
whether there had been an actual and 
continued change of possession, unless it 
was conceded that there had not been; 
and that, if the jury tind that there had 
not been an actual and continued change 
of pcssession, then they should find 
whether the sale was made in good faith, 
and without any intent to defraud the 
creditors of Harrison T. Kipp. The judg- 
ment must be reversed, and a new trial 
ordered. 

LONG, .1., did not sit. The other jus- 
tices concurred. 
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MACKELLAR y. TILLSBl^RY et al. 
(BOOTH. Interrcnei). 

SAME V. BOOTH. 

(51 N. W. 222, 48 Minn. 3!1C.) 

Supreme Court of Minnesota. Feb. 10, IsUli. 

Appeals from district court, Hennepin coun- 
ty; I'ond, .Judge. 

Action by Tliomas Maeliellar awuust 
Cliarles A. I'illsbury and others. S. A. tiootb 
intervened. Judgment for plaintiff. The in- 
tervener appeals. Allirmed. 

Ripley, Brenuan & Bootb, for appellant. 
Emery, Hall iV- Fletcher, for respondent. 

MITOHEJJ.,, J. In these cases the appel- 
la,nt, Booth, as assignee of C. E. Cottrell, 
assails the validity of the sale of certain per- 
sonal property by his assignor to the plain- 
tiff Mackellar on two grounds, to wit: First, | 
that it was void under the insolvent law of 
18S1, because made in contemplation of in- 
solvency with a view of giving a preference | 
to one creditor over others; and, seccnd, that 
it was void, on common-law principles, be- 
cause made with intent to hinder, delaj', and 
defraud creditors. A mere iireference by a 
debtor of one creditor to another is not 
fraudulent or void at common law. though the 
preference may have the incidental effect of j 
hindering the latter from the collection of his 
debt. Such preferences are not unlawful j 
except as forbidden by the insolvent law of ' 
1881, and they are voidable unly in favor ot 
proceedings under and in aid of that act. j 
Outside of such proceedings preferences are | 
not per se objectionable. Vose v. Stickney, I'J 
Minn. 367 (Gil. 312); Smith v. Dcidrick, 30 j 
Minn. GO, 14 N. W. 2(J2; Berry v, O'Connor, ; 
33 Minn. 2'J, 21 N. W. 840. It therefore be- j 
conies important to ascertain the status of j 
appellant, and the character of the assign- 
ment under which he claims, in order to de- 
termine whether he is in position to make 
this attack on the sale in question. It is con- 
ceded that the assignment from Cottrell to 
appellant was not executed under the insol- 
vent law of 1881, but was merely a common- 
law assignment for the benetit of creditors, as [ 
regulated by chapter 44, Eaws 187(i. But it | 
appears that after the assignment was ex- ! 
ecuted, and the assignee had accepted the j 
trust, the assignor and assignee made an ex 
parte application to the court, alleging that 
the intention was to execute an assignment | 
under the insolvent law of 1881, but that a i 
mistake was made through the use of a | 
wrong blank in drafting the instrument, and 
that upon this ex iiarte application the court 
assumed to make a decree amending and re- 
forming the assignment so as to conform to 
the intentions of the assignor and assignee by 
inserting therein the necessary provisions to 
make it an assignment under the insolvent 
law of 1881. VV'e had supposed that, if any- 
thing was settled in the law, it was that an 
assignment for the benefit of creditors, when 



executed by the assignor and accepted by 
the assignee, creates a vahd trust, which can- 
not be changed or revoked by the assignor, or 
by the joint act of both assignor and as- 
signee; and what the assignor and assignee 
cannot do, certainly the court cannot do for 
them. Indeed, ihe appellant admits this; 
but his contention is that it is only the ben- 
eficiaries under the assignment — the cred- 
itors—who can object, and that the plaintiff 
is not in position to raise the question, or 
assail collaterally the action of the court. 
We cannot assent to this proposition. The 
issue here is one of title to the property, and 
the question is. what is the nature and ex- 
tent of the assignee's title, and what, if any,, 
objections is he in position to make to plain- 
tiff's claim of title'.' The assi;?nee's title, if 
any, rests exclusively upon the deed of as- 
signment. The action of the court in as.sum- 
ing to change the nature of a vested trust 
wa.s an absolute nullity, and this the plain- 
tiff had a right to assert as against an at- 
tempt of the assignee to set up the void de- 
cree for the purpose of assailing his title. 
The appellant, therefore, was not in posi- 
tion to attack the sale as being an unlaw- 
ful preference umler tl}e insolvent law of 
1881, and that question is wholly out of the 
case. 

2. It was open, however, for the assignee 
to avoid the sale as fraudulent on any 
grounds upon which creditois of the assignor 
might avoid it. Gen. St. 1878, c. 41,' § 27 (Gen. 
St, 1894, § 42:J3). The principal ground upon 
which it is claimed that the sale was fraud- 
ulent and void as against creditors is that it 
was not accompanied by an immediate deliv- 
ery, or followed by an actual and continued 
change of possession. Gen. St. 1878, c. 41, § 
l."i men. St. 18U4, § '4219). Assuming that 
this was so, yet the effect of it would lie 
merrly to raise the presumption that the sale 
was fraudulent. It would still be competent 
for the vendee to overcome this presumption 
liy proof of facts showing that the sale was in. 
fact made in good faith, and without any in- 
tent to hinder, delay, and defraud the ven- 
dor's creditors; and under the statute the' 
questions of good or bad faith and fraud- 
ulent intent are ([ucstions of fact for the jury 
or trial court. Gen. St. 1878, c. 41. § 20 (Gen. 
St. 1894, S 4224); \'ose v. Stickney, 19 .Minn. 
::!<i7 (Gil. 312i; Molm v. Barton, 27 Minn. 
.530, 8 N, W, Km. The court has expressly 
found that the sale was made in good faith, 
and without any intent on tlie part of said' 
CottreJl or plaintiff to hinder, delay, or de- 
fraud creditors. Upon an examination ot the 
entire record we are clearly of opinion that, 
even assuming that there was not an actual 
and continued change of possession of the- 
pro{ierty, the question whether plaintiff' had 
satisfactorily rebutted the presumption of 
fraud arising from that fact was, upon the 
evidence, one of fact for the trial court, and 
that his linding cannot be disturbed. In 
dis!•u^.siug this branch of the case, counsel for 
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the assignee lay much stress upon the evi- 
dence tending to show that the sale was in- 
tended to secure a preference over other 
creditors to the Twenty-Third Ward Banlj of 
New York, of which plaintiff was president. 
The evidence to that effect was quite per- 
suasive. But, as already suggested, that 
point was not in the case, and the evidence 
referred to had no legitimate tendency to 
prove the second point, viz., that the sale was 
made with Intent to hinder, delay, or de- 
fraud creditors. There is a point in the sec- 
ond, or "Pillsbury," case which is not in the 
first. Some two or three weeks after the 
sale already considered, it was found that 
an error had been made in computing the 
quantity of property sold. Cottrell had then 
on hand in his warehouse between 13,000 and 
15,000 Brazilian barrels, and, to make good 
the shortage referred to, he executed to 
plaintiff a bill of sale of 12,384 of these bai- 
Vels, but no specific barrels out of the entire 
lot were ever set apart or designated as 
those covered by this supplemental bill of 
sale. Cottrell sold all the barrels indiscrim- 
inately to the Pillsburys in the usual course 
of business in his own name. When Cot- 
trell made the assignment to appellant there 
was still due from the Pillsburys somewhat 
more than enough to pay for the 12,384 bar- 
rels covered by the biU of sale. Plaintiff 
brought suit against the Pillsburys to recov- 
er the amount which he claimed he was en- 
titled to. "Thereupon the appellant interven- 
ed, claiming that he, as assignee, was en- 
titled to the money. The point is made 
that, as no specific barrels were ever set 
apart out of the whole lot and appropriated 
to this bill of sale, therefore the title to 
none of the barrels ever passed from Cottrell 
to plaintiff. We understand the fact to be 
that all the barrels were of exactly the same 



kind and value. The evidence was sufficient 
to warrant the conclusion that the Intention 
of the parties was that the title to the bar- 
rels should presently pass by the bill of 
sale, and that thereafter plaintiff should be 
the owner of 12,384 barrels out of the whole 
lot, and that they should be under the ex- 
clusive control of Kern, plaintiff's agent, who 
had the riijht and power at any time to make 
the separation, and take that number of bar- 
rels out of the lot. While there is some con- 
fusion and conflict among the authorities on 
the subject, yet it is settled in this state that 
where a certain number of articles are sold 
out of a greater number of exactly the same 
kind and quality, with the intention that the 
title should presently pass, and where the 
vendee has the absolute right at any time to 
take the amount or number out of the whole 
mass or quantity, this is sufficient to pass the 
title, although the specific articles are not ac- 
tually designated or separated from the re- 
mainder. Under such circumstances, until 
the separation is made the vendor and vendee 
are tenants in common of the whole accord- 
ing to their respective interests. Nash v. 
Brewster, 39 Minn. 530, 41 N. W. 105; Benj. 
Sales, c. 4, and American note. The evi- 
dence was sufiicient to justify the finding that 
plaintiff was the owner of these barrels. If, 
under the particular facts of this case, there 
was any objection to plaintiff's suing the 
Pillsburys alone for the amount to which he 
was entitled, it was obviated by the inter- 
vention of the appellant as assignee, for 
thereafter all the parties interested in the 
whole sum due from the Pillsburys were be- 
fore the court, which could award to each 
the amount to which be was entitled. Order 
aflirmed. 

DICKINSON, J., absent, took no part. 
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HOPKINS V. BISHOP. 
(51 X. W. 902, 91 Mich. 328.) 
■Supreme Court of Michigan. April 8, 1892. 
Error to circuit court, Kent county; Allen 
■C. Adsit, Judge. 

Replevin by Thomas J. Hopkins against 
Xioomis K. Bishop. Judgment for plaintiff. 
X)efendant brings error. Reversed. 

C. O. Smedley, for appellant. D. C. Lyle 
iand Stuart & Knappen, for appellee. 

MORSE, C. J. The defendant, as sherifC of 
TCent county, represents in this litigation at- 
taching creditors of Clinton H. Hopkins, a 
-son of the plaintiff. The plaintiff brought 
replevin for the goods attached, and recov- 
«red judgment in the Kent county circuit 
■court. It was shown by the plaintiff on the 
trial that his son, who was in the mercantile 
l)usiness at Cedar Springs, was unable to 
meet his obligations; and that plaintiff was 
signer of two notes, with his son, to one ilc- 
Bryer, for the me.ans with which to engage 
in business. These notes were for $1,000 and 
5800, and there was due upon them, Decem- 
ber 15, 1890, $1,898. On that day plaintiff 
took up these notes and gave his individual 
note in their stead, and his son gave him a 
hUl of sale of the stock and fixtures in his 
store, estimated to be worth $1,500. The 
book-accounts, amounting to about $700, and 
what cash there was on band, were retained 
■Jjy the son. Plaintiff then went to the store 
with his son, who delivered the key to him, 
und informed the clerk that plaintiff was 
thereafter to be proprietor. Plaintiff then 
Iiired the clerk and his son to run the busi- 
ness for him. Two days tnereafter the at- 
^tachment levies were made. • December 23, 
1890, plaintiff replevied without making any 
■demand for the goods. It is contended that 
-a demand should have been made, as the 
goods were found in the possession of the 
son, Clinton H. Hopkins, against whom the 
Tvrits of attachment ran. Authorities are 
^ited to the effect that, where property seized 
•on attachment or execution is found by the 
-oflScer in the actual custody of the person 
named in the writ, the possession under the 
levy is lawful, and a demand is necessary be- 
fore replevin can be brought. In this state. 
a demand before suit is not requisite if, at 
the time of the levy, the goods seized are the 
property of the person suing in replevin. 
The fact that such goods are in the lawful 
possession of the person named in the writ 
of attachment or execution does not affect 
the right of the owner as against one taking 
possession of them in hostility to him. The 
<luestion of demand before suit by the owner 
to regain possession of his property depends 
upon whether the taking was lawful as 
against him. If the plaintiff in this case 
had a right to recover this property from the 
sheriff, no demand was necessary. The 
sheriff may have, in good faith, leviel upon 
these goods, believing them to be the prop- 



erty of Clinton H. Hopkins; but, as the right 
of plaintiff to regain possession of them does 
not at all depend upon the good faith of the 
oflBcer in taking them, there is no good rea- 
son, as shown in Trudo v. Anderson, 10 Mich. 
357, for a demand before suit. The taking, 
if the plaintiff was owner, was a trespass, 
and would itself have constituted a conver- 
sion in trover without proof of a demand and 
refusal. 

There are several assignments of error to 
the refusal of the circuit judge to give de- 
fendant's requests to charge. These re- 
quests are not set out in the bill of excep- 
tions, nor in the printed record, except as 
they appear in the assignments of error. 
These assignments form no part of the bUl 
of exceptions, and we cannot presume against 
the validity of a judgment that a request to 
charge, not found in the bill of exceptions, 
was presented to the circuit judge, from the 
mere fact that such request is set out in the 
assignments of error. The assignments, 
therefore, as to the requests not given by the 
court, will not be considered. Lindner v. 
Hine, 81 Mich. 512, 48 N. W. 43. 

It is assigned as error that the circuit judge 
modified the tenth request of defendant, 
which was as follows: "The sale must be 
accompanied by an actual and continued 
change of possession as well as a nominal 
and constnictive change, or the transaction 
will be deemed fraudulent as against cred- 
itors; and a construction which would allow 
the vendor or assignor of a stock of goods 
to continue in possession thereof, and to sell 
them out as the agent of the purchaser or as- 
signee, would render the statutory provision 
for the prevention and detection of frauds a 
mere ntdlity,"— bj' adding to the same: "That 
Is, if you should find that Clinton H. Hopkins 
was left there in charge of the goods as a 
mere figure-head, and there was not an hon- 
est and open transfer." It is claimed that 
this request, as presented, was good law, 
and applicable to the ease under the ruling 
of this court in Doyle v. Stevens, 4 Mich. 93; 
citing with approval the language of the 
court in Butler v. Stoddard, 7 Paige, 166. 
But it was held in Doyle v. Stevens that, if 
there was any evidence tending to show an 
open, outward change of possession and a 
continuation of it, it would be a question of 
fact for a jury. In this case the transac- 
tion between the plaintiff and his son was 
not concealed from any one. The day the 
alleged sale took place the fact was made 
known to JIcBryer, who was a creditor to 
the extent of over $1,800, and the clerk in the 
store was made acquainted with the change. 
All the possession that could have been tak- 
en was taken, except the putting out of the 
son as an employe, and the going in of the 
plaintiff to manage the store personally. The 
plaintiff was not a merchant, and, imless he 
was precluded, as a matter of law, from 
hiring the son to manage the business for 
him, the question whether or not there was 
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such a change of possession as satisfied the 
statute was one for the jury to determine. 
We do not thinli the defendant was entitled 
to the request as worded, as it left out an 
important element, to-wit, that, even where 
tliere is not such a change of possession as 
will remove the presumption that the sale is 
fraudulent, it is still open to the purchaser 
to show that the sale was made in good faith, 
and without any intent to defraud creditors. 
But it is further contended that this modifl- 
cfltion of the request placed the burden of 
proof upon the defendant to show that the 
transfer was fraudulent as against creditors, 
when the fact appearing, as it did, that the 
son was left in the full management of the 
business, negatived the idea of an aciual and 
continued change of possession, and there- 
fore put the burden, under the statute, (How. 
Ann. St. § 6190,) upon the plaintiff. And in 
this connection complaint is made of the 
charge of the court, as follows: "And, in- 
deed, in order to constitute a valid delivery 
and change of possession, it is not necessary 
that the buyer himself should actually have 
ever been present at the store or where the 
property is, but, if you believe that an actual 
sale was made to the plaintiff, he could au- 
thorize his son or any other person to talie 
possession for him and hold jjossession." 
And it is also averred that the court, in say- 
ing, as he did, once or more, in the charge, 
that the burden of proof is upon the defend- 
ant to show fraud in this case, also tended to 
lead the jury to believe that it was for the 
defendant, under the circumstances of the 
case, to prove that the transfer was a rraudu- 
lent one. A careful examination or the 
charge of the court shows that the burden of 
proof was put upon the defendant to ijhow 
that this sale was fraudulent as against 
creditors, without any reference to wnat the 



jury might find as a fact as to an actual and 
continued change of possession or tne goods. 
This was error. There is no doubt but what 
there was in law a suftlcieut immediate de- 
livery; and if, upon the delivery of the key 
to plaintiff, he had gone into the store, and 
assumed the management of it, the mere fact 
of his hiring his son to help hini m the busi- 
ness or the management of it would not have 
militated against his "antual and continued 
possession" under the statute; but there was> 
lestimony tending to show that the key was 
returned to the son a few days arterwards, 
and that, as far as any outward evidence 
was concerned, the son was running the busi- 
ness after the sale the same as before. The 
jury should have been instructed that, if they 
found that the possession of these goods was 
not actually and continually in the plaintiff 
from the delivery up to the time of the levy, 
tlien it was for him to show that the sale was 
an honest one. It would not be necessary 
that the plaintiff himself should remain at 
the store and personally manage the busi- 
ness. He had the right to select an agent 
to do this for him. But he could not select 
a vendor of the goods as such agent, unless 
something was done to give the public to 
understand that the possession of the vendor 
was the possession of the plaintiff; that 
there had been a change in the ownersnlp of 
the goods. This change must be an -open, 
visible, substantial" one. ClarK y. Lee, 78 
Mich. 231, 44 N. W. 260. 

The court had no right to send an answer 
to the jury-room to a question propounded 
in writing to him by the jurors, after thej 
had retired to deliberate upon their verdict, 
without the consent of cotmsel in the case. 
The judgment is reversed, and a new trial 
granted, with costs of this court to defend- 
ant. The other justices concurred. 
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WHITE et al. v. COTZHAUSBN. 

(9 Sup. Ct. 309, 129 U. S. 329.) 

Supreme Court of the United States. Jan. 28, 
1889. 

Appeal from the circuit court of the United 
States for the Northern district of Illinois. 

This is an appeal from a decree declaring 
two conveyances of real property in Illinois, a 
bill of sjile of numerous pictures, a judgment 
by confession in one of the courts of that 
state pur.suant to a warrant of attorney given 
for that purpose, and certain transfers of 
property accompanying that warrant, to be 
void as against the appellee, Cotzhausen, a 
judgment creditor of Alexander "White, Jr. 
It is assigned for error that the decree is not 
supported by the evidence. Besides contro- 
verting this position, the appellee contends 
that the conveyances, judi,'ment by confes- 
sion, and transfers were illegal and void un- 
der the provisions of the act of the general 
assembly of Illinois in force July 1, 1877, 
concerning voluntary assignments for the 
benefit of creditors. 1 Starr & G. St. 1803. 
The record contains a large amount of testi- 
mony, oral and written, but the principal 
facts are as follows: Alexander White, Sr., 
died intestate in the year 1872; his wife, Ann 
White, four daughters, Margaret, Elsie, Mary 
S., and Annie, and two sons, Alexander and 
James B., surviving him. Each of the chil- 
dren, except James, was of full age when the 
father died. At the request of the mother, 
and with the assent of his sisters, Alexander 
White, Jr., qualified as adrainistiator, and in 
that capacity received personal assets of con- 
siderable value. With their approval, if not 
by their express direction, he undertook the 
management of the real estate of which his 
father died possessed ; makingimprovement^, 
collecting rents, paying taxes, and causing 
repairs to be maile. He received realty in 
exchange for stock in a manufacturing com- 
pany, and in part exchange for the home- 
stead, taking the title in his own name. 
After the death of the father, the widow and 
cliildren remained together as one household, 
the expenses of the family, and of each mem- 
ber of it, being met with money furnished 
by Alexander White, Jr., out of funds he re- 
ceived from time to time, and deposited in 
bank to his credit as administrator. But no 
regular account; was kept showing thearaotmt 
paid to or for individual members of the 
family. In 1878 it was determined by the 
widow and children to have an assignment of 
dower and a partition of the real property, 
and proceedings to that end were instituted 
in the circuit court of Cook county. 111. Be- 
fore the close of that year, or in the spring or 
summer of 1879, having failed to obtain 
from the administrator a satisfactory account 
of the condition of the estate, they consulted 
an attorney, who, upon investigation, ascer- 
tained ( using here the words of the appellants' 
counsel) that Alexander AV.iite, Jr., "had 
lost the entire personal estate, and had noth- 
ing except his interest as au heir in certain 



of the real estate with which to make good 
his losses." It appeared, as is further stated, 
that he had mortgaged some of the real prop- 
erty the title to which had been taken in his 
name; had anticipated rents on other proper- 
ty; had exchanged lands for stock in a heat- 
ing and ventilating company; had allowed! 
taxes to accumulate; and had, besides, in- 
duced some members of the family to guar- 
anty his notes to a large amount. Upon 
these disclosures being made, the property 
was put under the immediate charge of tlie 
younger son, and the attorney with whom 
the mother and sisters had advised was di- 
rected to collect the amount due from Alex- 
ander White, Jr. Thereupon a friendly ac- 
counting was had, which resulted in a report 
by him to tlie probate court, on the 18tli of 
July, 1879, of his acts and doings as admin- 
istrator during the wliole period from the 
date of his appointment. April 9, 1872, to 
July 21, 1879. The report admits a balance 
due from him as aiministrator of .'589,646.05, 
and charges him, "by virtue of the statute," 
(Rev. St. 111. 1874, c. 3, § 113,) with $4:0,- 
123.80, being interest on thiit sum from Jan- 
uary 21, 1875, to July 21, 1879, at the r;)te 
of 10 percent, per annum; in all, the sura of 
.^129,769. 85. He doesnot seem to have as- 
serted any claim whatever for his services as 
administrator, or for managing the real prop- 
erty. That report was approved by the pro- 
bate court, which made an order, July 22, 
1879, directing the said sum of $129,769.85 
to be distributed and paid by the administra- 
tor US follows: To tlie widow, •'?13,256.61, 
and to each of the other children, $14,418.87.. 
It should be stated in tliis connection, that 
on the 16th of July, 1879. two days- before 
the report to the probate court, the proceed- 
ings in the partition suit were brought to a 
conclusiim by a decree assigning dower to the 
widow, and setting off specific parcels of land 
to Margaret and Alexander, respectively, and 
other parcels to the remaining heirs jointly. 
On the same day, Alexander White, Jr., ex-» 
ecuted two conveyances, — one to his sisters 
(except Margaret) and his brother James, 
jointly, for part of tlie lands assigned to him 
by the decree of partition, and the otlier to 
his Srster Margaret for the remaining part; 
the former deid reciting a consideration of 
$56,859.20, which is about the aggregate of 
the several amounts subsequently directed to 
be paid by the administrator to his brother 
and sisters, (except Margaret,) while the lat- 
ter deed recited a consideration of $14,214.80, 
which is about the sum directed to he paid to 
his sister Margaret. Two days later, July 
18, 1879, Alexander White, Jr., executed to 
his mother, brother, and sisters (except Mar- 
garet) a bill of sale of his interest in certain 
pictures which had come to his hands as ad- 
ministrator; and three days thereafter, July 
21, 1879, he executed to liis mother a note, 
accompanied by a warrant of attorney to con- 
fess judgment, and by a conveyance and 
transfer of certain real and personal property 
as collateral security for the note. Subse-- 
quently, September 4, 1879, pursuant to that 
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•warrant of attornev, judgment was entered 
against Alexander White, Jr., for $43,807.50, 
in the circuit court of Cook county. It is not 
claimed that any money was paid to him in 
these transactions, and it is admitted that the 
sole consideration for his transfers of prop- 
erty to the members of his family was his al- 
leged indebtedness to them, respectively. 

By the final decree in tliese consolidated 
causes, it was adjudged that the two convey- 
ances of July 16, 1879, the bill of sale of July 
18, 1879, and the judgment by confession of 
•September 4, 1879, and the transfers accom- 
panying the warrant of attorney of July 21, 
1879, were made without adequate considera- 
tion, and with intent to hinder, delay, and 
-defraud the appellee, Cotzhausen, who was 
found bv the decree to be a creditor of Alex- 
ander White. Jr., in the sum of $27,842.22, 
the aggregate principal and interest of four 
.several judgments obtained by him against 
White, in 1881 and 1882. Tlie debts for 
which these judgments were rendered orig- 
inated in the early part of 1878, in a pur- 
chase from Cotzhausen of nearly all the stock 
-of the American Oleograph Company, whose 
principal place of business was Milwaukee, 
Wis. In this purchase Alexander White, 
Jr., was interested. It is to be inferred from 
the evidence that the principal object he had 
in making it was to transfer the office of the 
company to one of the buildings owned by 
the family in Chicago, and to start or estab- 
lish his younger brother in business. His 
mother and sisters were evidently aware of 
his purchase, and approved the object for 
which it was made. It may be here stated 
that Margaret White died unmarried and in- 
testate, before the decree in this cause was 
entered, but the fact of her death was not 
previously entered of record. The parties to 
the present appeal, however, have, by writ- 
ten stipulation filed in this cause, waived all 
objectiois they might otherwise mHke by 
reason of that fact. It is further stipulated 
that the appellants are the only heirs at law 
■ot Margaret Wliite. The appellee waives all 
objections to the present appeal on the ground 
tliat Alexander White, Jr., did not join in it. 

Ira W. Biiell and C. M. Osborn, for ap- 
pellants. Enoch Totten and F. W. CotzJiau- 
sen, for appellee. 

Mr. Justice HARLAN, after slating the 
facts in the foregoing language, delivered 
the opinion of the court. 

Too much stress is laid by the appellee upon 
the fact that Alexander White, Jr., after quali- 
fying as administrator, was authorized by his 
mother and sisters to control, in his discretion, 
botli the real and personal estate of which his 
father died possessed. The granting of such 
authority cannot be held to have created any 
lien in favor of his creditors upon their re- 
spective interests. Nor can it be said that 
they surrendered their right to demand from 
him an accounting in respect to his manage- 
ment of the property. Upon such account- 
ing he might become indebted to them; and, 
to the extent that he was justly so indebted, 



they would be his creditors, with the same 
right that other unsecured creditors had to 
obtain satisfaction of their claims. The 
mode adopted by them to that end, with full 
knowledge as well of his financial condition 
as of the fact that he was being pressed by 
Cotzhausen, was to take property on account 
of their respective claims. After he had 
executed the conveyances, bill of sale, war- 
rant of attorney, and transfers, to wiiich 
reference has been made, he was left with- 
out anything that could be readied by Cotz- 
hausen. So completely was he stripped by 
these tra^nsactions of all property that subse- 
quently, when his deposition was taken, he 
admitted that he owned nothing except the 
clothing he wore. He recognized his hope- 
lessly insolvent condition, and formed the 
purpose of yielding to creditors the dominion 
of his entire estate; and it is too plain to ad- 
mit of dispute that in executing to his moth- 
er, sisters, and brother the conveyances, bill 
of sale, warrant of attorney, and transfeis in 
question his intention was to give them, and 
their intention was to obtain, a preference 
over all other creditors. What was done 
was in execution of a scheme for the appro- 
priation of his entire estate by his family, tp 
tlie exclusion of other creditors, thereby 
avoiding the effect of a formal assignment. 
The first question, therefore, to be consid- 
ered is whether tlie several writings executed 
by Alexander White, Jr., for the purpose of 
effecting that result, may be regarded as, in 
legal effect, one instrument, designed to evade 
or defeat the provisions of the statute of Illi- 
nois known as the "Voluntary Assignment 
Act," in force July 1, 1877. 

The first section of that statute provides 
"that, in all cases of voluntary assignments 
hereafter made for the benefit of creditor or 
creditors, the debtor or debtors shall annex 
to such assignment an inventory, under oath 
or affirmation, of his, her, or tlieir estate, 
real and personal, according to the best of 
his, her, or their knowledge; and also a list 
of his, her, or their creditors, their residence 
and place of business, if known, and the 
amount of their respective demands; but 
such inventory shall not be conclusive as to 
the amount of the debtor's estate, but such 
assignment shall vest in the assignee or as- 
signees the title to any other property, not 
exempt by law, belonging to the debtor or 
debtors at tlie time of making the assign- 
ment, and comprehended within the general 
terms of the same. Every assignment sliall 
be duly acknowledged and recorded in the 
county where the person or persons making 
the same reside, or where the business in re- 
spect of which the same is made has been 
carried on; and in case said assignmeiitshall 
embrace lands, or any interest therein, then 
the same sliall also be recorded in tlie county 
or counties in which said land may be situ- 
ated." Other sections provide for publica- 
tion of notices to creditors; for the execution 
by the assignee of a bond and the filing of 
an inventory in the county court; for the re- 
port of a list of all creditors of the assignor: 
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and for exception by any person interested 
to the claim or demand of any other creditor. 
The sixth section provides "that a,t the first 
term of the said county court, after tiie ex- 
piration of tlie three months, as aforesaid, 
slioiild no exception be made to the claim of 
any cre.litor, or if exceptions have been maije, 
and the same have been adjudicated and 
settlsd by thecoirt, tliesaid court shall order 
the assignee or assignees to malie, from time 
to time, fair and equal dividends (among the 
creditors) of tlie assets in his or their hands, 
in proportion to their claims," etc. The 
eighth section declares that "no assignment 
shall be declared fraudulent or void for want 
of any list or inventory as provided in the 
first section." The thirteenth section is in 
these words: "Every provision in any as- 
signment hereafter made in this state pro- 
viding for the payment of one debt or liabil- 
ity in preference to another shall be void, 
an 1 all debts and liabilities within the pro- 
visions of the assignment shall be paid pro 
rata from the assets thereof. " 

The main object of this legislation is mani- 
fest. It is to secure equality of right among 
tlie creditors of a debtor who makes a volun- 
tary assignment of his property. It annuls 
every provision in any assignment giving a 
preference of one creditor over another. Ko 
creditor is to be excluded from participation 
in the proceeds of the assigned property be- 
cause of the failure of the debtor to make and 
file the required inventory of his estate and 
the list of his creditors; nor, if such a list is 
filed, is any creditor to be denied his pro rata 
part of such proceeds because his name is 
omitted, either by design or mistake upon the 
part of the debtor. The diffliulty with the 
courts has not been in recognizing the benef- 
icent objects of this legislation, but in de- 
termining whether, in view of the special 
circumstances attending their execution, par- 
ticular instruments are to be treated as part 
of an assignment, within the meaning of the 
statute. The leading case upon this subject 
in the supreme court of Illinois is Preston v. 
Spaiilding, 120 111. 208, 10 N. E. Rep. 903. 
In that case the members of an insolvent firm, 
in anticipation of bankruptcy, made, within 
a period of less than thirty days, four convey- 
ances of their individual estate to near rel- 
atives, and various payments of money tooth- 
er relatives, on alleged debts; after these con- 
veyances and payments, and with full knowl- 
edge of impending failure, the members of the 
lirm held a conference with their legal ad- 
visers before the expiration of said thirty days, 
respecting the measures to be adopted by 
them, and the shape their failure was to as- 
sume. It was determined that they should 
make a voluntary assignment, but that pref- 
erence be given to certain creditors by execut- 
ingtothera what are called "judgment notes." 
The assignment in form was made, buton the 
same day, and before it was executed, the 
creditors to whom the notes were given 
caused judgment by confession to be entered 
th-reon, and immediately, and before the deed 
of assignment was or could be filed, caused 



execution to be issued and levied, whereby 
they look to them-ielves the great bulk of the 
debtor's estate. The trustee named in the 
assignment having refused to attack the 
preferences thus secured, a creditor brought 
suit in equity, upon the tlieory that the giv- 
ing of the judgment notes and the making of 
the deed of assignment were parts of one 
transaction, and consequently the preferences 
attempted were illegal and void under the stat- 
ute. The supreme court of Illinois, consider- 
ingthequestionwhethertliepreferentialjudg- 
ments obtained in that case were within the 
prohibitions of the act of 1877, said: "The 
statute is silent as to the form of the instru- 
ment or instruments by which an insolvent 
debtor may effect an assignment * * * 
If, then, these preferences are to be held to be 
within the ' provisions ' of the assignment or 
' co.nprehended within its general terms,' it 
must be because they fall within the intent 
and spirit of the act. It will be observed 
this act does not assume to interfere, in the 
slightest degree, with the a'ction of a debtor, 
while he retains the dominion of his prop- 
erty. Notwithstanding this act, he may now, 
as lieretofore, in good faith sell his property, 
mortgage or pledge it to secure a bona fide 
debt, or create a lien upon it by operation of 
law, as by confessing a judgment in favor of 
a bona fide creditor. But when he reaches 
tlie point where he is ready, and determines, 
to yield the dominion of his property, and 
makes an assignment for the benefit of his 
creditors, under the statute, this act declares 
that the effect of such assignment shall be the 
surrender and conveyance of all his estate, 
not exempt by law, to his assignee, — render- 
ing void all preferences, and bringing about 
the distribution of his whole estate equally 
among his bona fide creditors; and we hold 
that it is within the spirit and intent of the 
statute that when the debtor has formed a 
determination to voluntarily dispose of his 
whole estate, and has entered upon that de- 
termination, it is immaterial into how many 
parts the performance or execution of his 
determination may be broken, — the law will 
regard all his acts having for their object and 
effect the disposition of his estate as parts of 
a single transaction, and, on the execution 
of the formal assignment, it will, under the 
statute, draw to it, and the law will regard 
as embraced within its provisions, all prior 
acts of the debtor having for their object 
and purpose the voluntary transfer or disposi- 
tion of his estate to or for creditors; an I, if 
any preferences are shown to have been made 
or given by the debtor to one creditor over 
another in such disposition of his estate, full 
effect will be given the assignment, and such 
preferences will, in a court of equity, be de- 
clared void, and set aside as in fraud of the 
statute." After setting out the details of 
the plan devised to secure certain creditors 
a preierence in advance of the filing of the 
deed of assignment, the court further said: 
"It will be observed that all this was strictly 
in accordance with the forms of law; but will 
anyone deny that a most palpable fraud was 
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in fact perpetrated upon the appellee, Spauld- 
ing, by the debtors, or that the acts of the 
debtors were in fraud of the statute? * * * 
This voluntary assignment act is in its char- 
acter remedial, and must tlieref ore be lilieraVy 
construed, and no insolvent debtor having 
in view tlie disposition of his estate can be 
permitted to defeat its operation by effect- 
ing unequal distribution of his estate by 
means of an assignmi'nt, and any other shift 
or artifice under the forms of law ; and, what- 
ever obstacles might be encountered in other 
courts of this state, a court of equity, when 
properly involjed, was bound to look tlirough 
and beyond the form, and have regard to the 
substance, and, having done so, to find and 
declare these preferential judgments void un- 
der the statute, and to set them aside. " See. 
also. Bank's Apneal, 57 Pa. St. 19'\. 19'.); 
Winner v. Hoyt, 66 Wis. 227, 239, 28 N. W. 
Bep. 380; Wilks v. Walker, 22 S. C. 108, 111, 
We agree with the supreme court ot Illi- 
nois that this statute, being remedial in its 
character, must Be liberally construed; that 
is, construed "largely and benelicially, so as 
to suppress the mischief and advance the 
remedy." That court said in Railroad Co. v. 
Dunn. 52 111. 260, 263: "The rule in con- 
struing remedial statutes, though it may be 
in derogation of the common hiw, is, that ev- 
erything is to be done in advancement of the 
remedy that can be done consistently with 
any fair construction that can be put upon 
it." See, also, Johnes v. Johnes, 3 Dow, 15. 
If, then, we avoid over-strict construction, 
and regard substance rather than form ; if 
effect be given to this legislation, as against 
mere devices that will defeat the object of 
its enactment, — the several writings executed 
by Alexander White, Jr., all about the same 
time, to his mother, sisters, and brother, 
whereby, in contemplation of his bankrupt- 
cy, and according to a plan previously 
formed, he surrendered his entire estate for 
their benelit, to the exclusion of all other 
creditors, must be deemed a single instru- 
ment, expressing the purposes of the parties 
in consummating one transaction, and oper- 
ating as an assignment or transfer under 
which the appellee, Cotzhausen, may claim 
equality of right with the creditors so pre- 
ferred. It is true there was not here, as in 
Preston v. Spaulding, a formal deed of as- 
signment by the debtor under the statute. 
But of what avail will the statute be in se- 
curing equality among the creditors of a 
debtor who, being insolvent, has determined 
to yield the dominion of his entire estate, and 
surrender it for the benelit of creditors, if 
some of them can be preferred by the simple 
device of not making a formal assignment, 
and permitting them, under the cover or by 
means of conveyances, bills of sale, or writ- 
ten transfers, to take his whole estate on ac- 
count of their respective debts, to the exclu- 
sion of other creditors ? If Alexander White, 
Jr., intending to surrender all his property 
for the benelit of his creditors, and to stop 
business, had excepted from the conveyances, 
bill of sale, and transfers executed to his 



mother, sisters, and brofther a relatively small 
amount of property, and had shortly there- 
after made a general assignment under the 
statute, it could not be doubted, under the 
decision in Preston v. Spaulding, and in view 
of the facts here disclosed, that such convey- 
ances, bill of sale, and transfers would have 
been held void as giving forbidden prefer- 
ences to particular creditors; and his assign- 
ment would have been he'.d, at the suit of 
other creditors, to embrace, not simply the 
property owned by him when it was made, 
but all that he previously conveyed, sold, and 
transferred to his mother, sisters, and brother. 
But can he, having the intention to quit bus- 
iness and surrender his entire estate to cred- 
itors, be permitted to defeat any such result 
by simply omitting to make a formal assign- 
ment, and by including the whole of his 
property in conveyances, bills of sale, and 
transfers to the particular creditors whom he 
desires to prefer? Shall a failing debtor be 
allowed to employ indirect means to accom- 
plish that which "the law prohibits to be done 
directly? These questions must be answered 
in the negative. They could not beanswered 
otherwise without suggesting an easy mode 
by which the entire object of this legislation 
may be defeated. 

We would not be understood as contraven- 
ing the general principle, so distinctly an- 
nounced by the tupreme court of Illinois, 
that a debtor, even when financially embar- 
rassed, may in good faith compromise his 
liabilities, sell or transfer property in pay- 
ment of debts, or mortgage or pledge it as 
security. for debts, or create a lien upon it by 
means even of a judgment confessed in favor 
of his creditor. Preston v. Spau'ding; Field 
V. Geohegan, 125 111: 70, 16 N. E. Rep. 912. 
Such transactions often take place in the or- 
dinary course of business, when the debtor 
has 110 purpose, in the near future, of dis- 
continuing business, or of going into bank- 
ruptcy and surrendering control of all his 
property. A debtor is not bound to succumb 
under temporary reverses in his affairs, and 
has tlie right, acting in good faith, to use his 
property in any mode he chooses, in order to 
avoid a general assignment for tlie benefit of 
his creditors. We only mean by what has been 
said that when an insolvent lebtor recognizes 
the fact that he can no longer go on in busi- 
ness, and determines to yield the dominion of 
his entire estate, and in execution of that pur- 
pose, or with an intent to evade the statute, 
transfers all, or substantially all, his proper- 
ty to a part of his creditors, in order to pro- 
vide for them in preference to other cred- 
itors, the instrument or instruments by which 
such transfers are made, and that result is 
reached, whatever their form, will be held to 
op rate as an assignment, the benefits of 
which may be claimed by any creditor not so 
preferred, who will take appropriate steps in 
a court of equity to enforce the equality con- 
templated by the statute. Such, we think, 
is the necessary result of the decisions in the 
highest court of the state. 

Tlie views we have PXTIVPSspiI fmH anmp 
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support in adjudged 'cases in the Eighth cir- 
cuit, where the courts have construed the 
statute of Missouri providing tliat "every 
assignment of lands, tenements, goods, chat- 
tels, effects, and credits, made by a debtor to 
any person in trust for his creditors, shall be 
for the benefit of all the creditors ol the 
assignor in proportion to their respective 
claims. " Referring to that statute, Khekel, 
J., said, in Kellog v. Richardson, 19 Fed. 
Rep. 70, 72, following the previous case of 
Martin v. Hausman, 14 Fed. Rep. 160: "A 
mei chant may give a mortgage or a deed of 
trust ill part or all of his property, to secure 
one or mTe of his creditors, thus preferring 
them, but he cannot convey the whole of his 
pruparty to one or more creditors and stup do- 
ing business. Such turning over and virtual- 
ly declaring insolvency brings the in.strument 
•or act by which it is done within the assign- 
ment law of Missouri, which requires a dis- 
tribution of the property of tlie failing debtor 
for the benelit of all the creditors in propor- 
tion to their resper-tive claims. Such is the 
declared policy of the law; it places all cred- 
itor.s upon an equal footing." So in Kerbs 
V. Ewing, 22 Fed. Rep. 693, where Judge 
Ml Craky, referring to the Missouri statute, 
said: "Xo matter what the foim of the in- 
strument, where a debtor, being insolvent, 
<;on\eys all his property to a third party, to 
pay one or more creditors, to the exclusion 
■of otiiers, such a conveyance will be con- 
strued to be an assignment for the benefit of 
all the creiiitors; the preference being in con- 
travention of the assignment laws of tlils 
state." Again, in Freund v. Yaegerman, 
26 Fed. Rep. 812, 814, it was said by Tueat, 
J., that the conclusion reached by ilr. .Jus- 
tice Miller, and Judges McCraey, Khe- 
kel, and himself, was "that, under the stat- 
ute of the state of Missouri concerning vol- 
untary assignments, when property was dis- 
posed of in entirety or substantially — tJiat is, 
the entire property of the debtor, he being 
insolvent — it fell within the provisions of the 
assignment law. The very purpose of the 
Jaw was that no preference should be given. 
^o matter by what name the end is sought to 
be effected, it is in violation of that statute. 
You may call it a mortgage, or you may make 
a confession of judgment, or use any other 
contrivance, by whatever name known if 
thf purpose is to dispose of an insolvent 
■debtor's estate, whereby a preference is to be 
-effected, it is in violation of the statute." 
See, also, J-'erry v. Corby, 21 Fed. Rep. 737; 
■Clapp V. Dittman, Jd. 15; Clapp v. Xord- 
meyer, 25 Fed. liep. 71. 

If Alexander Wliite, Jr., had made a form- 
al assignment of his entire property in 
trust for the benelit, primarily or exclusively, 
•of his mother, sisters, and brother, as cred- 
itors, its illegality would have been so ap- 
parent that other creditors would have been 
allowed to participate in the proceeds of sale. 
By the conveyances, bill of .sale, confession 
•of judgment, and transfers, all made about 
the same time, and pursuant to an under- 



standing previously reached, he has effected 
precisely the same result as would have been 
reached by a formal assignment to a trustee 
for the exclusive benefit of his mother, 
bvother, and sisters. The latter is forbidden 
by the letter of the statute, and the former 
is equally forbidden by its spirit. Surely, 
the mere name of the particular instruments 
by which the illegal result is reached ought 
not to be permitted to stand in the way of 
giving the relief contemplated by the statute. 
Courts of equity are not to be misled by mere 
devices, nor baffled by mere forms. 

It remains only to consider the effect of 
these views upon the decree below. We liave 
already seen that the circuit court proceeded 
upon the ground that the conveyances, bill 
of sale, confession of judgment, and trans- 
fers by Alexander White, .Jr., were made 
without adequate consideration, anil with in- 
tent to hinder, delay, and defiaud the appel- 
lee. Upon these grounds it gave him a pnor 
right in the ilistribution of the property. 
We are not able to assent to this determina- 
tion of the rights of the parties, for the 
mother, sisters, and brother of Alexand r 
White, Jr., were his creditors, and, so far as 
the record discloies, they only sought to ob- 
tain a preference over othf-r creditors, liut 
their attempt to obtain such illegal prefer- 
ence ought not to have the effeirt of depriv- 
ing them of their interest, under the stat- 
ute, in the proceeds of the projierty in ques- 
tion, or justify a decree giving a prior right 
to the appellee. It was not intended, by the 
statute, to give priority of right to the cied- 
itors who are not preferred. All that the ap- 
pellee can claim is to participate in such pio- 
ceeds upon terms of equality with other cred- 
itors. 

It results tliat the decree below is erro- 
neous, so far as it directs the property, rights, 
and interests therein describeJ to be sold in 
satisfaction primarily of the sums found by 
the decree to be due from Alexander White, 
Jr., to the appellee. The case should go to 
a master to ascertain the amount of all the 
debts owing t)y Alexander White, Jr., at the 
date of said conveyances, bill of sale, and 
transfers. In respect to the amounts due 
from him to his mother, sisters, and brother, 
respectively, it is not necessary, at this time, 
to express any opinion, further than that the 
accounting in the probate court between 
them is not conclusive against the appel- 
lee. It will be for the court beiow to deter- 
mine, under all evideni'e, what amounts are 
justly due from Alexander Wliite, Jr., to his 
mother, sisters, and brother, taking into con- 
sideration all the circumstances attending 
his management of the property, formerly 
owned by his father, wliether real or personal. 
To the extent we have indicated the decree 
is reversed, each side [-.aying one-half the 
costs in this court ; and the cause is remanded, 
with a direction for further proceed. ngs not 
inconsistent with this opinion. 

The Chief Justice did not sit in this case, 
or participate in its decision. 
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WARNER V. LITTLEFIELD, Sheriff. 

(50 N. W. 721, 89 Mich. 329.) 

Supreme Court of Michigan. Dec. 22, 1891. 

Error to circuit court, Wayne county; Cor- 
nelius J. Heilly, Judge. 

Action In trover by Charles E. Warner, trustee 
under a chattel mortgage for the benefit of 
creditors of Minnie Wertheimer, against I.«uis 
B. Littlefield, for the conversion of goods cov- 
ered by the mortgage, by attaching the same 
at the instance of a creditor of said Minnie 
Wertheimer. Plaintiff had judgment, and de- 
fendant brings error. Reversed, and new trial 
granted. 

Julian G. Dicliinson, for appellant. Griffin, 
Warner & Hunt, for appellee. 



CHAMPLIN, C. J. This action is trover. 
The defendant was sheriff of Wayne county, 
and pleaded the general issue, and gave notice 
that he seized the goods declared for, as sher- 
iff of Wayne county, by virtue of a certain writ 
of attaclmient issued out of the circuit court 
of Wayne county against Minnie Wertheimer, 
and that he would show that the claim to the 
goods set up by plaintiff was fraudulent and 
void against the creditors of said Minnie Wert- 
heimer; that the mortgage, so called, under 
which the plaintiff claims, was made with in- 
tent to cheat and defraud her creditors; that it 
comjirised substantially all of her property sub- 
ject to execution; that It was given for the 
purpose of distributing her property to certain 
of her creditors in preference to others, and was 
made for the purpose of covering and conceal- 
ing her property; that the plaintiff in said cause 
was not a bona flde purchaser, and is charge- 
able with notice of the facts and circumstances 
constituting the fraud perpetrated by the said 
Minnie Wertheimer in said transaction; that 
tlie said mortgage of said property to plaintiff 
did not comprise a large portion of the prop- 
erty of said Mmnie Wertheimer, which she had 
concealed and covered by transfers to parties 
in St. Paul and Chicago, and to the Western 
Knitting Company, of Detroit, and to Max Pu- 
laski, of Detroit, with the view to defeat and 
defraud her creditors; that a large portion of 
the indebtedness mentioned in said mortgage, 
and which is pretended to be secured thereby, 
is fictitious and fraudulent as against the cred- 
itors of the said Minnie Wertheimer, notably 
indebtedness therein mentioned to Max Wert- 
heimer, Morris Wertl^eimer, and Joseph Wert- 
heimer. 

On the 13th of December, 1889, Minnie Wert- 
heimer, who was then engaged in business in 
the city of Detroit, under the name of Wert- 
heimer Bros., executed a chattel mortgage, in 
which she set forth that she was justly in- 
debted to several creditors, naming them, and 
the amounts owing to each, and to secure the 
payment of such claims, and of indemnifying 
Bernard Wurzberger and Freund Bros, against 
liability upon certain obligations, mortgaged cer- 
tain property, fully described in such chattel 



mortgage, to "Carlos E. Warner, of Detroit, 
Mich., in trust for said parties severally," upon 
certain conditions, as follows: "The conditions 
to these presents are such that if I, the said 
Minnie Wertheimer, doing business as afore- 
said, shall pay, or cause to be paid, to said 
Warner, trustee, the claims and demands afore- 
said, and each and all thereof, within ten days 
from the date liereof, with interest thereon 
from the maturity of said several claims and 
demands, and shall keep and save harmless the 
said Wurzberger and the said Freund Bros, 
from liabihty as aforesaid, then this obligation 
shall be void, otherwise to remain in full force; 
and I, the said Minnie Wertheimer, agree to 
pay the same accordingly, and keep said Wurz- 
berger and said Freund Bros, free and harm- 
less from liability as aforesaid. But if default 
shall be made in the payment of said debts 
and demands or any thereof and the interest 
thereon, or any portion thereof, within the time 
or manner herein provided; or if I, said Min- 
nie Wertheimer, shall not keep and save hai-m- 
less the said Wurzberger and said Freund Bros., 
or either of them, from liability as aforesaid; 
or if I shall sell, assign, or dispose of said 
goods and chattels, (excepting those expressly 
excepted herein,) or shall remove, or attempt 
to remove, the whole or any portion thereof 
from the premises aforesaid, without the writ- 
ten consent of said Warner, trustee, except in 
the usual course of trade; or if the said War- 
ner, trustee, shall deem himself or said debts, 
or any of them, insecure, — then, in each such 
instance, the said Warner, trustee, his suc- 
cessors or assigns, or his or their authorized 
agents, are hereby expressly authorized to en- 
ter the said several premises, or any place or 
places where said goods and chattels, or any 
portion thereof, may be, and take possession 
thereof, subject to said exemption, and sell the 
same, or so much thereof as shall be necessaiy 
to pay the expenses incurred in and about the 
tailing possession of said goods and cliattels, 
and in the care thereof, and in and about the 
foreclosure of this mortgage, and the costs and 
charges, taxes and insm'ance, and services liere- 
inafter mentioned, and the claims and demands 
hereinbefore mentioned, and each and all there- 
of, and the interest thereon, and to keep and 
save harmless the said Wurzberger and Freund 
Bros, from liability as aforesaid, at public 
auction, to the highest bidder, or at private 
sale, in bulk or parcels, at his option, (any- 
thing contained in this mortgage to the con- 
trary notwithstanding,) after giving five days' 
notice of such sale, and the time and place of 
such sale, by posting written or printed notice 
thereof in three public places in the city of De- 
troit and Cheboygan aforesaid. The said War- 
ner, trustee, is hereby authorized to insure said 
goods and chattels in such sum as he may deem 
proper to protect his interests in this mort- 
gage, and the moneys paid tlierefor may be 
added to and become a part of the debts here- 
in secured, and shiU be payable forthwith, and 
draw interest at the raie of seven per cent, per 
annum. Tlie said Warner, trustee, is also au- 
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thorized to pay all taxes that are assessed 
against said goods and chattels, and add the 
same to the debts herein secured, and to be 
payable forthwith, with lilie interest. From 
the moneys realized upon this mortgage in any 
manner by said Warner, trustee, he shall pay 
and apply the same in the following manner, 
to-wit: First. He shall pay aU of the expenses 
incurred by him in and about the execution of 
the trust herein created. Second. He shall pay 
said taxes, insurance, and the expenses incur- 
red in and about the foreclosme of this mort- 
gage. Third. He shall pay himself a reason- 
able compensation for his services in executing 
the trusts herein created. Fourth. With the 
residue and remainder he shall first pay in full 
the following of the claims and demands here- 
inbefore mentioned, if sufficient there shall be; 
if not, to prorate the same among them, viz., 
the said claims of the German American Bank, 
Wm'zberger, Freund Bros., C. E. Bresler, 
Sehloss Bros. & Co., S. S. Simon & Co., Jacob 
Brown & Co., L. Krug, Goldsmith Bros., Mrs. 
A. Linx, Heniy Tittlebaum, Max Wertheimer, 
Albert Finsterwald, the Kalamazoo Overall 
Company, M. Rosenberg & Co., Isaac Wert- 
heimer, and Joseph Wertheimer, guardian, and 
Meier & Schuknecht, and Morris Wertheimer. 
Fifth. And, after the payment in full of said 
claims, he shaU pay, apply, and prorate the 
residue among the remainder of the parties 
hereinbefore first mentioned in proportion to the 
amount of their respective claims; the surplus, 
if any, to be returned to said first party." This 
trust was accepted in writing by Warner on the 
same day. 

Upon the trial in the circuit, the court, under 
the testimony introduced, directed a verdict for 
plaintiff, and left it for the jury to determine 
the value of the goods seized by the defendant, 
and the defendant brings error. 

Considerable testimony was introduced upon 
the trial which the defendant's attorney claims 
had a tendency to prove that the mortgage was 
fraudulent in fact as a conveyance made with 
Intent to delay and defraud creditors. He also 
claims that it was fraud in law, as being an 
assignment at common law, and was void un- 
der the statute (1 How. Ann. St. § 8739), which 
enacts: "AU assignments, commonly called 
'conunon-law assignments,' for the benefit of 
creditors, shall be void, unless the same shall 
be without preferences as between such credit- 
ors, and shall be of all the property of the as- 
signor not exempt from execution." 

The first question is whether the instrument 
is void, as contravening the statute above re- 
ferred to. The first objection to the instrument, 
upon which some reliance seems to be placed, 
is that the instrument is made to Warner, who 
was not a creditor, in trust for the creditors 
named; but this does not tend in the remotest 
degree to give the instrument the character of 
a common-law assignment. The instrument 
must be read as a whole, and the intent gath- 
ered from Its entire contents.' By naming hun 
as trustee, the conveyance did not vest In him 
the absolute title to the property, and place it 



beyond the reach of creditors. If valid, the' 
mortgagor and subsequent lienholders had ss 
right of redemption; not so, if it was a com- 
mon-law assignment. This question ought to< 
be considered as settled by the repeated deci- 
sions of this court. It first arose in Eagg v. 
Jerome, 7 Mich. 14.5. There, as here, a mort- 
gage was executed to Robert P. Toms and 
George Jerome, to act as trustees for the ci'td- 
itors named in the mortgage. It was claimed 
on the part of the unsecured creditors that this 
conveyance was in its nature and true effect 
an assignment in tmst by an insolvent debtor 
of aU his property for the benefit of his cred- 
itors, and should be governed by rules applica- 
ble thereto: (1) That it was a conveyance by 
an insolvent debtor, conscious of his utter ia- 
solvency; (2) that it was of all his property;. 
(3) It was in trust for the benefit of creditors' 
other than the trustees, and to secure tlie pay- 
ment of the debts of such other creditors; (4) 
it involved a resulting trust to the gi-antor. 
Mr. Justice Manning, in delivering the opiniore 
of the court, said: "The mortgage is an ordi- 
nai7 chattel mortgage with two exceptions. It 
is given to the defendants in error instead of 
the creditors of Bayless who are mentioned, 
with the amount Bayless was owing each one 
of them, in the recital; and It contains a pro- 
vision that the defendants in error shaU not 
be liable for. anything except their own per- 
sonal fault and neglect. These were matters 
proper for the jury to take into consideration, 
with the other evidence in the case, but we see 
nothing in them rendering the mortgage fraud- 
ulent." In Adams v. Niemann, 46 Mich. 136, 
8 N. W. 719, the mortgage was made to Nie- 
mann and Emil Jochen jointly, but the debts 
intended to be secured were not joint, but sev- 
eral. Niemann had two claims, one for a per- 
sonal debt due to himself, originally, and one 
covering liabilities which he had undeitaken for 
Ernest Jochen to other creditors. Emil Jochen 
also had a personal cla'm, and it was insisted 
that a joint mortgage could not be made to 
cover separate debts. Mr. .Justice Campbell, in 
delivering the opinion of the court, said: "We 
do not think there is any legal objection to sucli 
a moitgage. We have already held, at this 
teiin, that a policy of insurance may be takenr 
jointly to secure property owned in severalty. 
Castner v. Insurance Co., 46 Mich. 15, 8 N. 
W. 554. It has never been necessary thai: 
the mortgage should be given directly to 
the beneficiaries. The security is always 
made in trust to secure obligations, and 
the trust and the beneficial interest need not 
be in the same hands. A mortgage to a 
third person would be as valid as a mort- 
gage to a creditor. The choice of a mort- 
gagee is a matter of convenience, and there 
can be no wrong, and there may be some 
advantage, in giving to all of the secured 
creditors a control over the security in which all 
are ratably interested, and it would effectually 
prevent any disputes as to priority." The ques- 
tion came before the court again in Wallier v. 
White, 60 Mich. 427, 27 N. W. 554. in that 
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•case a mortgage was executed by a member 
■of a Arm in the firm name, to Walker, as trus- 
tee for certain creditors tlierein named, includ- 
ing also tbe claim of Henry E. Porter, at $900. 
It was claimed in this case that the mortgage 
really amounted to an assignment with prefer- 
ence:<. Mr. Justice Morse, in delivering the 
opinion of the court, said: "The mortgage was 
:so drawn as to specify the amount of indebted- 
ness to each creditor specifically, and the plain- 
tiff was by its terms made trustee for the col- 
lection and payment of the amount owing to 
■each. There is no legal objection to such a 
mortgage, (Adams v. Niemaun, 46 Mich. 137, 
S N. W. 719,) and we thlnlc each mortgagee 
■could enforce his own claim under the mort- 
gage, his separate debt being clearly stated, 
(Herm. Chat. Mortg. 357; Burnett v. Pratt, 22 
Pick. 556; Gilson v. Gilson. 2 Allen, 115.)" The 
validity of a mo tgage securing several sep- 
.arate creditors iu one instrument was again af- 
firmed in Lyon v. Ballentine, 63 Mich. 99, 29 
N. W. 887. If in this case there had been 
successive mortgages running to the creditors, 
and thereby securing a preference in favor of 
these same creditors, no one would contend 
that all together ihey would constitute a gen- 
eral assignment. The effect of the instrument 
in this case is no different. It was said in 
Walker v. White that each creditor could en- 
force the mortgage for his own benefit, to the 
vsame extent as if he had a separate mortgage. 

Two features are relied upon as taking 
this instrument out of the category of chat- 
tel mortgages, and relegating it to that of 
■oommon-law assignments. One is that 
which I have just noticed, the mortgage be- 
ing made to a trustee; and the other that 
it includes all the property of the debtor. 
Expressions have crept into some decisions 
to the effect that if the property is con- 
veyed in trust the instrument is thereby 
•changed from a chattel mortgage to an as- 
signment. But such is not the law, unles.s 
the conveyance is absolute, and places tlie 
title of the property in the trustee. Every 
■chattel mortgage contains a trust to a cer- 
tain extent. It necessarily creates a trust 
iu the mortgagee as to the surplus, but this 
■does not invalidate the mortgage. Jones, 
Mortg. § 353. Even an assignment by a 
■debtor to his creditor of personal property, 
upon trust to sell and pay his debt, witli 
reservation to himself of the surplus, if any 
there be, is held to be in effect a mortgage. 
Jones, Mortg. § 352, and cases cited in note 
2. If the mortgage is to a trustee for the 
■benefit of creditors, as was held in Adams 
V. Niemann, 46 Mich. 137, 8 N. W. 719, it is 
as valid as if made to the mortgagee. The 
question in such cases is this: Is the title 
of the property conveyed to the trustee so 
that it is beyond the reach of the creditors 
of the mortgagor? If their relation to the 
property is not changed by the interposition 
of a trustee between the creditors and the 
property of their debtor, so that they can- 
not reach the surplus, or redeem from the 



mortgage, and become subrogated to the 
rights of the mortgagee, then the Instru- 
ment is valid as a chattel mortgage. If the 
position of the unsecured creditors is not 
changed; if their legal rights are the same 
as they would be if separate mortgages 
were executed directly to the creditors se- 
cured,— it would be nonsense to hold that 
the intervention of the name of a trustee, 
merely for convenience, and representing 
the rights of such creditors as mortgagees, 
would destroy the validity of a mortgage, 
and change it to a common-law assignment. 
There is no baleful magic in the words, "in 
trust for the benefit of creditorg." The law 
looks alone to the legal effect of the instru- 
ment, and, if the trustee is a mere agent 
to carry out and enforce the lien of the 
creditors for whom the security is given, 
then the instrument is a chattel mortgage, 
and nothing else. 

In this case, what is the trust which the 
trustee is to enforce for the benefit of cred- 
itors? It is simply to protect and enforce 
their lien upon the property. He can do so 
in no different manner than they could 
were the security given to them individually 
and separately. He has no greater power 
than they would have. The power of sale 
is the same, and the conditions are the 
same. The words, "in trust for said parties 
severally," might have been stricken out 
without detriment to the validity of the in- 
strument. Warner would then, as he does 
now, stand merely in a representative ca- 
pacity. The creditors assented to his so act- 
ing for them, and no fraud is perpetrated 
upon other creditors, and they have the 
same rights and remedies as they would 
have had if these secured creditors had 
been named mortgagees jointly, or had sep- 
arate mortgages.. This is quite different 
from an assignment. There the title of the 
property would have been conveyed, and a 
trustee would have stood betweeen the un- 
secured creditors and the property of their 
debtor. 

2. The instrument in this case does not 
purport to convey all of the debtor's prop- 
erty. As a matter of fact, as appears from 
the record before us, it did not cover all 
her property. But, if it had, it would not 
have had the elfect to invalidate the securi- 
ty. A debtor, although insolvent, may se- 
cure a creditor for the payment of a pre- 
existing debt by a mortgage upon all his 
property, although he may have numerous 
other creditors who are unsecured. This 
doctriue has been so often and so repeatedly 
held by this court that the citation of au- 
thorities in support of it would be idle. 
Some of them are referred to in Sheldon v. 
JIann, 85 Mich. 265, 48 N. W. 57;!. The 
mortgagor is not prevented from placing iu 
the mortgage property of greater value than 
the amount of the debt. If every mortgage 
was to be declared a common-law assign- 
ment, and therefore void, because it con- 
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itained all of the debtor's property to secure 
some creditor or creditors over others, or 
Isecause the value of the property exceeded 
the amount of the debts secured, I veuture 
to say that there is uot a mortgage in the 
state of Michigan that is not void. If the 
value of the property greatly exceeds the 
•debt secured, that fact may be considered 
as having a bearing upon the validity of the 
mortgage, as having been given with intent 
.to defeat, delaj-, and defraud creditors; but 
it would not change the character of the 
instrument to a common-law assignment, 
And be therefore void in law. Neither the 
fact of Insolvency, nor the knowledge of the 
^debtor's insolvency on the part of the mort- 
gagee, will defeat or impair a mortgage se- 
curity taken for an honest debt. The right 
of a debtor to give security, and the right 
•ot a creditor to take security, for a bona 
fide debt,, cannot be denied. In fact, insol- 
vency, or impaired credit, or inability to pay, 
Are the only reasons for requiring or tak- 
ing security for a pre-existing indebtedness, 
-and the creditor is not required to assert or 
prove his ignorance of the financial situa- 
tion of the debtor at the time he takes the 
security. If the creditor asserted that he 
supposed that his debtor was solvent, we 
Tinow, from the common experience of man- 
kind, that nine out of ten times the asser- 
llon would be a falsehood, and the law does 
Bot require any such miserable subterfuge 
to justify the exercise of a legal right. The 
-difference between a chattel mortgage and 
A common-law assignment is that one is a 
■conditional transfer of property, and the 
•other is an absolute transfer. From one 
the debtor, the attaching or execution cred- 
itor, or a subsequent mortgagee has a right 
to redeem; from the other there is no right 
of redemption. In an assignment both the 
title and possession of the property is vest- 
ed in the assignee; in a chattel mortgage 
neither, until default and foreclosure; under 
the decision of Lucking v. Wesson, 25 Mich. 
443, whatever may have been the effect of 
such a conveyance at common law. 

It has been supposed that Kendall v. 
Bishop, 76 Mich. 634, 43 N. W. 645, lends 
jsupport to the idea that a chattel mortgage 
is an assignment if its effect "is to put the 
entire assets, legal and equitable, into the 
Tiands of a trustee for sale and distribution." 
But Mr. Justice Campbell in that case laid 
<down no such doctrine. He was speaking 
of an instrument which transferred the le- 
gal title absolutely to a trustee for sale and 
distribution. The effect of that decision 
ought not to be open to misunderstanding, 
or a misconstruction, if attention is paid to 
-what Mr. Justice Campbell stated the tru,st 
•contained In the instrument was. He did 
not make any objection upon the ground 
that the instrument was made to Mr. Ken- 
-daU in trust instead of to the creditors di- 
rectly. It is not to be supposed that he in- 
tended to overrule what he had said in Ad- 
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ams V. Niemann, above quoted, upon that 
branch of the case. The trusts which he 
referred to were contained in the body of 
the instrument, and were plainly pointed 
out. Thus he says: "The trustee was em- 
powered. If he should think it for the inter- 
ests of the secured creditors, to continue the 
manufacturing business so as to get all ma- 
terials on hand ready for market, and buy 
new stock, goods, merchandise, and mate- 
rials, long enough to dispose of the proper- 
ty for the best advantage, and from the 
proceeds he was, tirst, to pay the expenses 
of the trust and sale and disposition of the 
property; second, to pay all debts to em- 
ployes; third, to pay the other secured debts 
in full or pro rata; fourth, to pay the sur- 
plus moneys to the company. • * « By 
this document the trustee is expressly em- 
powered to continue the business if he 
chooses, to go on and complete the manu- 
facture of the stock, and to buy further ma- 
terial and goods to help on the profitable 
winding up of the business, and to dis- 
pose of everything as soon as reasonably 
practicable. And by this grant of powers 
it is evident that the company, having put 
everything in his hands, could not possibly 
do anything to pay debts or redeem the 
mortgage, while the intermingling of new 
and old business would deprive execution 
creditors of any means of getting a sale 
of the residue belonging to the mortgagor, 
if in fact there should be, as the law and 
the instrument both assume there might be, 
one. In other words, Mr. Kendall not only 
took an interest by way of securit." for 
debts which by law any execution creditor 
would have a right to redeem, but he also 
took title to the surplus, with power to 
manage and dispose; and a trust was cre- 
ated for the company which would not be 
subject to execution as a mere equity in the 
proceeds, and not an ownership in the prop- 
erty." It was for the reason that the instra- 
ment contained these trust powers, which 
operated as a transfer of the property, that 
Mr. Justice Campbell held the instrument 
not to be a chattel mortgage, but an assign- 
ment in effect. He noted and relied upon 
the distinction which I have stated between 
a chattel mortgage and a common-law as- 
signment, and he placed no reliance what- 
ever upon the ground that the mortgage 
was made to Kendall in trust for the bene- 
fit of the creditors, instead of to the credit- 
ors themselves. And, having held that it 
was an assignment, he says: "An assign- 
ment of all one's assets to an assignee for 
the benefit of creditors is within all the 
definitions of a general assignment. It Is 
the completeness of the transfer that gives 
it character." He does not say that a chat- 
tel mortgage of all one's assets to a mort- 
gagee for the benefit of certain creditors 
comes within all the definitions of a general 
assignment. Indeed, he has said to the con- 
trary more than once. Rollins v. Van Baa- 
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len, 5G Mich. G14, 23 N. W. 332; Root v. 
Potter, 59 Mich. 506, 507, 26 N. W. 682. 

In the Rollins Case the point was directly 
raised by a bill in equity charging that the 
giving of a single mortgage to secure two 
creditors, and another to secure another, up- 
on all of the debtor's property, which was 
worth considerably less than the securities, 
was in effect an assignment of such proper- 
ty, and was void under the statute of 1879, 
above quoted. Upon tlie question thus 
squarely raised, Justice Campbell said, re- 
ferring to the statute: "It should be con- 
strued as it reads, as applying only to what 
purport to be common-law assignments. If 
proceedings not in that form are claimed to 
be fraudulent as to creditors, they must be 
reached in some other way, and shown to 
be against some other policy. The law does 
not avoid honest transfers or securities 
which are not general assignments." 

Root V. Potter was also a proceeding in 
equity where all the facts came before this 
court. In that case securities had been giv- 
en by way of chattel mortgages which were 
executed on the 12th of July. 1884, and hand- 
ed over to the mortgagees on the loth, and 
filed on the 16th, late in the evening, and on 
the 16th the mortgagors executed a common- 
law assignment. These mortgages were at- 
tacked as being preferences, and also that 
they were given to hinder, delay, and de- 
fraud creditors. Under the latter claim. 
Judge Campbell said, referring to the -statute 
against frauds: "Under these provisions of 
law, fraud was made a question of fact, and 
any creditor who obtained in good faith his 
security for an honest debt can hold It 
against any subsequent claim to attack it." 
He then said: "The question then arises 
whether the transactions were illegal, as 
amounting to unauthorized preferences under 
the assignment law; and it is a question 
which is supposed to be an entirely new one 
in this state. It is, however, upon such 
facts as appear to exist in the record before 
us, within well-settled and familiar princi- 
ples. There is nothing in the assignment law 
which undertakes to avoid dealings previous 
to the assignment, whether near or remote 
in point of time, which were in no way con- 
nected with it in the intention of the par- 
ties. Retroactive operation which would di- 
vest lawfully vested rights is not in har- 
mony with our laws. The statute only 
makes preferences void which are made by 
the assignment itself, and this, by the lar- 
gest possible construction, cannot go be- 
yond such acts TS are done in such a time 
and manner as to be parts of the same trans- 
action, and within the same disposition, 
\^■llereby the debtor's entire estate is applied 
to the payment of all his debts. In other 
words, the preferences, to come within the 
language and meaning of the statute, must 
be made in separate form to avoid the effect 
-vhich the statute would operate, of annul- 
ling them if they were Included in the as- 



signment Itself. The assignment law shows 
no intent in the legislature to change the ex- 
isting statutes against frauds, except in the 
one particular of preferences; and it would 
be a very dangerous and unfortunate rule, if 
it could be legally adopted, which would an- 
nul the dealings of honest persons with those 
whom they do not suspect of fraudulent or 
unlawful designs." 

In Burnham v. Haskins, 79 Mich. 35, 44 N. 
W. .341, a bill was filed to declare a chattel 
mortgage executed contemporaneously with 
an assignment for the benefit of creditors 
'void as an Illegal preference. In that case, 
while holding under the testimony that the 
chattel mortgages were executed contempo- 
raneously with the assignment, and were 
part of the same transaction, we expressly 
stated that we adhered strictly to the rule 
laid down in Root v. Potter, and have uni- 
formly upheld security taken by a creditor 
for a bona fide debt, under circumstances 
and testimoony that the creditor had no no- 
tice or knowledge that the debtor contem- 
plated the making of a general assignment, 
or where the acts of making the assignment 
and giving the security were done in such 
a time and manner as not to be parts of one 
and the same transaction. 

Sheldon v. Mann announces the correct 
doctrine, in these words: "The creditor has 
a right to secure and to collect his claim, 
even if he knows that his debtor is insolvent, 
and that by getting his claim -paid he de- 
prives other creditors of the opportunity to 
secure or collect their debts. At common 
law, a general assignment for the benefit of 
creditors could be made with preferences. 
Nor was the, debtor compelled to make an 
assignment. He could dispose of his prop- 
erty as he saw fit in the payment of his 
debts, if it was all applied to such purpose; 
and, whether it was all so applied or not, 
whatever portion of it was applied to the 
payment of a bona fide debt could not be 
touched or disturbed by other creditors. The 
common law put a premium upon the vigi- 
lance of the creditor, and there are not want- 
ing those who doubt to-day the equity as 
well as the wisdom of bankiuptcy laws. 
And, under the law of this state, the debtor 
has the right to prefer one creditor over an- 
other by paying his debt in full or In part, 
This right is not affected by the debtor's in- 
solvency, nor by the creditor's knowledge of 
such insolvency, nor by the fact that others 
may lose the entire amount of their debts 
credited upon the faith of the debtor's own- 
ership of the property. As long as no as- 
signment is made for the benefit of creditors, 
or the transaction does not amount in law to 
such an assignment, the debtor is at liberty 
to pay or secure any of his creditors at the 
expense of the others. It will be found th* 
our statutes do not prohibit preferences un- 
less an assignment commonly called 'com- 
mon-law assignment' is made. How. Ann. 
St. § 8739; Rollins v. Van Baalen, 56 Mich.. 
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014, 615, 23 N. W. 332. And there is no law 
compelling a debtor to make an assignment. 
As I understand the statute, if he mSkes 
such an assignment, he must do it in a cer- 
tain way, and make no preferences; but, if 
he does not see fit to make an assignment 
foT the benefit of his creditors, he can dis- 
pose of his property as he sees fit in the pay- 
ment of his bona fide debts." In that case 
the debtor owed debts to Toledo creditors, 
which he secured by mortgages amounting to 
•Y 8,872.26. Of these, three were given to 
three separate creditors, whose claims 
amounted to $7,616.29, and such mortgages 
were intended as a preference to those cred- 
itors, and it was the validity of these mort- 
gages which was attacked, as being, in ef- 
fect, a common-law assignment. They cov- 
ered all of the debtor's personal property, 
and, indeed, all of his property,- except his 
homestead and store, which were one build- 
ing, and a piece of real estate called the 
"Rink." The homestead property and the 
rink were worth about $1,800, and were sub- 
ject to the homestead exemption of $1,500. 
The mortgages in dispute were filed May 23, 
1890. On the same day he executed a mort- 
Kage to his brother on his homestead and 
store property of $1,000, and May 29th anoth- 
er mortgage on the rink property, to secure 
another Toledo creditor, for l^.j.j.OT. He 
gave four mortgages, which were filed ilay 
Si, 1890, another filed March 28, 1890, and 
seven others, which were filed June 3d of 
that year. These last-named mortgages se- 
cured debts in the aggregate of $2,076.69. 
By these mortgages he appropriated all of 
his property for the payment of certain speci- 
fied creditors, and left out creditors entirely 
unsecured, holding about the same amount 
of credits against him. The property was 
seized under the first ' three mortgages, and 
produced only $5,416.60, being less than the 
amount of the debts secured by the first 
three mortgages. The facts in the case were 
quite fully stated and commented uppn in 
the opinion of Mr. Justice Morse. Some of 
those facts, and the comments upon them, 
have been misapplied, and quoted and relied 
upon as limiting the principles of law enun- 
ciated in that case. As, for instance, it is ar- 
gued that the creditor cannot take a vaUd 
security if he knows of the insolvent situa- 
tion of his debtor; that his security is void if 
it covers all of the property of the debtor; 
thus overlooking the illustration and argu- 
ment contained on page 274, 85 Mich., and 
page 575. 48 N. W., and also what was said 
as to the knowledge of the creditor of the 
debtor's insolvency, upon page 273, 85 Mich., 
and page 575, 48 N. W.. above quoted. The 
opinion also states that no assignment was 
intended to be made. That is a fact that 
must appear outside of the instrument. It 
could not be gathered from the language of 
the instruments, for in form and effect they 
were chattel mortgages. Immediately fol- 
lowing, it is stated that the mortgagees "ob- 



tained their security honestly, and in the 
usual methods of business, without any 
thought of the assignment law. But wheth- 
er they did so or not, whatever their mo- 
tives or intent may have been, so long as the 
securities covered no more than the amount 
of their Just and honest claims against Maun 
they have a right to the full benefit of such 
securities, unless the giving of these three 
mortgages upon the same day to separate 
parties can be declared, in law and in fact, 
to be a common-law assignment for the bene- 
fit of all his creditors. It plainly cannot be 
so declared or construed." 

The case here under consideration falls di- 
rectly within the principles laid down in 
Sheldon v. JIann, and should be ruled by it. 
The only difference is one that does not affect 
its character as a chattel mortgage, viz., In- 
stead of separate mortgages to each creditor, 
it names a third person as trustee; and this 
is permissible, as above stated, under the de- 
cisions of this state upon the subject, and 
was expressly held not to be fraudulent per 
se in Bags v. Jerome, 7 Mich. 145. There 
ought to be and is some underlying principle 
from which to determine whether an instru- 
ment is a chattel mortgage or a common- 
law assignment. If the instrument is a con- 
veyance upon condition, given as a securitj- 
for a pre-existing debt, and contains no trust 
in the body of the instrument whereby the 
property is withdrawn from the right of the 
mortgagor or others to redeem, who ordinari- 
ly have such rights in cases of chattel mort- 
gages, or whereby the title of the property is 
placed beyond the reach of execution as to 
any surplus, then the instrument is not an 
assignment, but a chattel mortgage. But if 
it conveys the absolute title to a trustee for 
the benefit of creditors, and thus places the 
property and surplus beyond the reach of 
creditors, it is a common-law assignment. 
Kendall v. Bishop was determined upon this 
principle, and so was Root v. Potter a'nd 
Sheldon v. Mann. 

The question as to whether the instrument 
is a chattel mortgage or an assignment for 
the benefit of creditors must in all cases be 
determined as a question of law upon the 
contents of such instrument, and not upon 
any testimony which appears outside of such 
instrument; and, unless the conveyance up- 
on its face purports to convey all of the debt- 
or's property to secure some creditors In 
preference to others by an absolute title upon 
its face, the court is not at liberty to- de- 
clare it a common-law assignment; and if 
facts appear outside of the instrument itself 
which tend to prove that the execution of the 
instrument was made witli the intention of 
having the effect of a common-law assign- 
ment, or with the intention of evading the 
statute, then it becomes a question of fact 
for the jury to decide, and not for the court. 
Bagg V. .Jerome, 7 Mich. 145; Butler v. Did- 
dy (Iowa) 49 N. W. 995. In the latter case 
it was held that "the statute providing that 
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no general assignment for the benefit of cred- 
itors shall be valid unless ma de for the bene- 
fit of all the creditors applies only to a gen- 
eral assignment, and does not apply to other 
conveyances The execution of mortgages 
by an insolvent debtor, with the bona fide in- 
tention of securing particular creditors, does 
not operate as a general assignment for the 
benefit of creditors." And upon this propo- 
sition the court cites a number of Iowa cases. 
The supreme court of Iowa, like our court, 
has uniformly held that where mortgages 
were given in good faith, with the intention 
of securing creditors to whom they were exe- 
cuted, a different intention than what the 
parties had could not be given them by the 
court. And In the case last cited It was 
further said: "Where an Insolvent executes 
a mortgage or mortgages, not for the purpose 
and with the intent of securing a pre-exist- 
ing indebtedness, but intending the same for 
an assignment of all his property, divesting 
himself thereby of the title to all his proper- 
ty, and where the same is made in view of 
insolvency, such conveyance shall be treated 
as an assignment; but where an assignment 
is not Intended by the parties to the transac- 
tion, and the intention is only to secure a 
pre-existing iudebtedness, in such case the 
instrument is a mortgage, and should be 
treated as such, even though all the property 
of the debtor is taken, and he is left insol- 
vent, and there ai-e other creditors who have 
rot been secured." This court has more than 
once declared that an insolvent debtor could 
not be compelled to execute a common-law 
assignment; but if this court can declare an 
instrument which upon its face is a chattel 
mortgage, creating only a lien upon the prop- 
erty, to be a common-law assignment, why is 
the debtor not compelled by the decision of 
this court into making a common-law assign- 
ment, and that, too, against his wish and in- 
tention? 

The statute of 1879 ^pes not attempt to 
compass the object and purpose of the insol- 
-vent law. It does not prohbit any prefer- 
ence to creditors, unless the preference is 
made in a common-law assignment. It con- 
tains no provisions for the discharge of a 
debtor from all liability in ease he transfers 
and delivers over to his assignee for the ben- 
efit of all his creditors all of his property. If 
the debtor makes a common-law assignment, 
he is still liable for any balance that may be 
due to his creditors after his assets are ap- 
plied by his assignee to the payment of his 
debts pro rata. The creditors are not com- 
pelled to accept the terms proffered in the 
assignment; they may stand aloof from the 
assignment, and may rely upon the liability 
of their debtor to pay. There is no provision 
for recovering preferences made on the eve of 
assignment. It is not either a bankrupt or 
insolvent law. It is of no practical use, and 
its only mission seems to be to beget litiga- 
tion, and afford an opportunity for a creditor 
to obtain a preference over other creditors 



by asserting and occupying the inconsistent 
position of asserting that the chattel mort- 
gage given to secure a bona fide debt is a 
common-law assignment, and therefore ought 
to be construed as such, and void as to cred- 
itors, while he attaches or levies execution, 
and thus obtains securities and preferences 
fully as unlawful and against the policy of 
the law. In Crow v. Beardsley, 68 Mo. 435, 
under a similar statute, the court held that, 
if the instrument was attacked upon the 
ground that it is in effect a common-law as- 
signment, the creditor had.no occasion to re- 
sort to an attachment, because he would have 
had equal rights under the deed with those 
named therein, and could by a proper pro- 
ceeding have compelled the trustee to have 
discharged his duties under the assignment 
law. This court has not been as consistent, 
because of its efforts to harmonize the stat- 
ute and protect the rights of creditors. We 
have commented upon the manifest imperfec- 
tions of the statute in failing to provide suit- 
able provisions for carrying out its design, 
and we have held that, under certain circum- 
stances, the creditor might proceed by at- 
tachment. Coots V. Radford, 47 Mich. 37, 
10 N. W. 09; Beard v. Clippert, 63 Mich. 719, 
30 N. W. 323; Wolf v. Slosson, 83 Mich. 543, 
47 N. W. 341. 

The case of Crow v. Beardsley clearly dis- 
tinguishes between cases where the instru- 
ment is given as a security for a bona fide . 
pre-existing debt and where the property is 
absolutely appropriated to the payment of 
the debts. And the court held that the in- 
strument, although in form of a trust-deed, 
yet, from the fact that it contained a clause 
of defeasance, was a mortgage, and could 
not be construed as an assignment, and that 
the statute could not be extended to include 
constructave assignments. The legislature 
of Illinois adopted a statute, of the provisions 
of which ours is a substantial copy, into the 
statutes of that state in 1877. Numerous de- 
cisions of their supreme court upon the intent ' 
and effect of the statute have been made. In 
Preston v. Spaulding, 120 111. 208, 10 N. E. 
903, it was held that, after the debtors had 
made up their minds to make an assignment 
of their property for the benefit of their 
creditors, all conveyances, transfers, and 
other dispositions of their property and as- 
sets, made in view of their intended general 
assignment, whereby any preference was giv- 
en, would, in a court of equity,. be declared 
void, and be set aside, the same as though in- 
corporated iu the deed of assignment itself. 
In this case preferential payments, convey- 
ances, and confessions of judgment to rela- 
tives and favorite creditors were made In 
view of an intended assignment, which al- 
most immediately followed. And it was held 
that such preferences were in fraud of the 
statute, and that the property so transfer- 
red passed under the deed of assignment to 
the assignee in trust for the benefit of all 
the creditors. But there Is nothing in that 
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decision which supports the doctrine of con- 
structive assignments, or tliat the series of 
preferences, transfers, and conveyances made 
by the insolvent in view of an early assign- 
ment would, In and of themselves, constitute 
an assignment. In Weber v. Mick, 131 111. 
520, 23 N. E. 646, the court, alluding to the 
voluntary assignment act, said: "The sub- 
ject-matter of the act was limited to volun- 
tary assignments, and even if it had con- 
tained express provisions attempting to deal 
with or regulate involuntary assignments, or 
any subject other than the one embraced in 
the title, such provisions would have been 
void under the constitution, § 13, art. 4. For 
the same reason it must be held that every 
attempt to apply the act, or any of its pro- 
visions, by construction, to any subject other 
than volimtary assignments, must be wholly 
unavailing."' And, speaking in regard to 
chattel mortgages executed by a falling debt- 
or, the court said: "It is clear ttoi that they 
did not constitute valid assigmronts for the 
benefit of creditors, within the meaning of 
the statute." And they further said "that 
they were mere chattel mortgages, executed 
for the sole benefit of the mortgagees, and 
creating no trust in favor of any of the cred- 
itors of the mortgagor." And in Parwell v. 
Ni^sson, 133 111. 45, 24 N. E. 74, the supreme 
court of that state, adopting the opinion of 
Judge Moran of the appellate court, said: 
"We have no involuntary assignments, and 
we know of no principle of law operative in 
this state that limits or controls an insolvent 
debtor in the distribution of his assets, pro- 
vided they are applied in the discharge of 



bona flde debts." And again: "The statute 
relating to the assignment by debtors for the 
benefit of creditors, prohibiting preferences in 
such assignments, has no application to a 
case of this kind. Notwithstanding that stat- 
ute, a debtor may pay one creditor in full ei- 
ther in money or by a sale of his property.. 
That act applies only to conveyances of prop- 
erty to an assignee or trustee, in trust to con- 
vert the same into money for the benefit of 
the creditors of the assignor, which can now 
only be made under that law." And the 
court further said: "To give this act the 
scope and effect here contended for would be 
to far exceed the legislative intent. « * * 
The act contemplates no such thing as a con- 
structive assignment, and that, before the 
county court gets jurisdiction, an actual as- 
signment must be made and recorded, a? re- 
quired by the act." I am satisfied, however, 
that the judgment should be reversed upon 
other grounds. The question as to whether 
the indebtedness named in the mortgage ex- 
isted, the extent to which it did exist, the 
good faith of such indebtedness, and wliether 
the facts and circumstances attending the 
transaction had any tendency to substantiate 
the claim that the mortgage was executed 
with the intent to hinder, delay, and defraud 
creditors, should have been submitted to the 
jury, and the circuit judge was in error in not 
so doing. For this reason I think the judg- 
ment should be reversed, am" a new trial 
granted. 

McGR.'^TH, J., did not sit. The other jus- 
tices concurred. 
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WARREN T. DWYER. 
(51 N. W. 1062, 91 Mich. 414.) 
Supreme Court of Michigan. April 22, 1892. 
Error to circuit court, Washtenaw county; 
E. D. Kiane, Judge. 

Trover by Byron E. Warren against 
Charles Dwyer. Verdict was directed for 
lilaintiff. Defendant brings error. Affirm- 
ed. 

HORSE, C. J. The plaintiff sued in trover 
to recover the value of certain lumber and 
sliingles, and a verdict was directed in his 
favor for $1,180.80. This case is ruled by 
Sheldon v. Mann, 85 Mich.' 265, 48 N. W. 573. 
See, also, Warner v. Littlefleld (Mich.) 50 
X. W. 721, and Fitzgerald v. McCandlish, 
Id. 860. The facts are substantially as 
follows: Prior to 1887, Samuel W. Par- 
sons and George W. Parsons were in part- 
nership in Ypsilanti, running a planing 
mill. In that year Samuel W. bought out 
George W., and assumed the indebtedness of 
the firm. Soon after Samuel W. made an 
oral agreement with his wife to enter into 
partnership, under the name of S. W. Par- 
sons & Co. The wife put no money or prop- 
erty into the business, and there was no 
agreement how much she should contribute, 
but it was understood that she was to be an 
equal partner. Quite a large amount of the 
indebtedness of the old copartnership be- 
tween Samuel W. and George W. Parsons 
was to tlie father of Mrs. S. W. Parsons, and 
it was talked that, when her father died, 
the part coming to her, as heir at law, would 
be in tlie business. Wlien the father died, 
part of this indebtedness was paid to the 
other heirs by giving the notes of S. W. 
Parsons & Co. November 20, 1889, Parsons 
and his wife, doing business under the firm 
name of S. W. Parsons & Co., executed a 
chattel mortgage to secure certain creditors 
upon a portion of the copartnership property, 
and filed the same. This was done without 
the knowledge of the creditors secured, but 
they were immediately notified of it by Mr. 
Parsons, and in a few days accepted the 
security. Upon the execution of this mort- 
gage. Parsons requested one Edwin C. War- 
ner to take possession of the property, and 
act as trustee for the creditors named in 
this mortgage, which he did. When the 
creditors first came to Ypsilanti they maae 
arrangements with Warner to hold the pos- 
session for them for a few days, as their 
agent, which he did. The creditors met sub- 
sequently, and appointed the plaintiff as 
their agent to foreclose the mortgage, which 
he proceeded to do. After this first mort 
gage was made, Parsons found that ne nad 
unintentionally left out some creditors that 
he meant to have named in the first mort- 
gage, and he and his wife executed another 
mortgMge, November 21, 1889, covering the 
same property, securing the parties named 
in the first mortgage, and also the others 
that he had inadvertently omitted from It 



November 29, 1889, they executed another 
mortgage to McCullough Bros, on patterns 
and flasks in their possession; and also a 
mortgage covering stock, book accounts, ma- 
chinery, and fixtures to secure a number of 
creditors whose names appear in said mort- 
gage. Parsons asked the creditors named 
in the first mortgage to share pro rata with 
those additionally named in the second mon- 
gage, but they refused to do so. The lum- 
ber and shingles involved in this suit were 
covered by the first mortgage. While it was 
in the possession of Edwin C. Warner, but 
after he had been made the agent of the 
creditors named in the first mortgage, the 
defendant, as sherilS of Washtenaw county, 
levied upon it by virtue of a writ of attach- 
ment in favor of Sawyer, Goodman & Co., 
and against S. W. Parsons & Co., and sold 
it on execution upon judgment subsequently 
taken in such attachment suit. The persons 
named as beneficiaries In this first mortgage, 
before suit, assigned their cause of action 
against the sheriff to the plaintiff, and au- 
thorized him to prosecute the same in his 
own name. There was no evidence tending 
to show any fraud in the making of this 
first mortgage, or any of the others, nor any 
testimony tending to sliow that any of the 
debts thus secured were not bona fide obli- 
gations. The giving of these mortgages did 
not constitute a fraudulent assignment, bat 
was a legitimate ti-ansaction, for reasons 
stated in the case« above cited. It is claim- 
ed that individual debts of Samuel W. Par- 
sons were included in this mortgage upon 
the partnership property, but the proofs 
sliow that these debts were incurred by Par- 
sons for the benefit of the copartnership, 
and were really partnership oljligations, and 
had been assumed as such by the firm. 

It is further contended that, as the plain- 
tiff did not allege In his declaration the as- 
signments of the mortgagees' rights of action 
to him, they could not be introduced in evi- 
dence; that he could not recover under his 
declaration, which was in the usual form in 
trover, under the proofs in the case; citing 
the following cases: Draper v. Fletcher, 26 
Mich.' 154; Rose v. Jackson, 40 Mich. 30; 
Altman v. Fowler, 70 Mich. 57, 37 N. W. 708; 
Blackwood v. Brown, 32 Mich. 104; Cilley 
V. Van Patten, 58 Mich. 404, 25 N. W. 326; 
Dayton v. Fargo, 45 Mich. 153, 7 N. W. 758. 
These cases do not apply. In replevin and 
trover there is an authorized form of decla- 
ration for each action which Is ordinarily 
used, and which has been held sufficient In 
each respectively. These declarations do nnt 
undertake to notify defendant of the nature 
of the plaintifC's title, or what are the evi- 
dences of it. These are matters of evidence 
merely. Harvey v. Mc Adams, 32 Mich. 472: 
Myres v. Yaple, 60 Jlieh. 339, 27 N. W. 536; 
Williams v. Raper, 67 Mich. 427, 34 N. W. 
890; Hutchinson v. Whitmore (Mich.) 51 N. 
W. 451. The judgment of the circuit court 
is affirmed, with costs. 

The other illStices f>nnnnri-Q#^ 
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ARMSTRONG et al. v. COOK. 

(54 N. W. 873, 95 Mich. 257.) 

Supreme Court of Michigan. April 10, 1893. 

Certiorari to circuit court, Sanilac county; 
Watson Beach, .Judge. 

Attachment by Silas Armstrong and Al- 
ter! A. Graves against Henry A. Cook. De- 
fendant moved before a court commissioner 
to dissolve the attachment, which was 
grnnted, and plaintiffs appealed to the cir- 
cuit court. From an order of the circuit 
court reversing the order of the commis- 
sioner, defendant brings certiorari. Re- 
versed. 

Dickinson, Thmber & Stevenson and J. B. 
Houck, for appellant. Aveiy Bros. & Walsh, 
<Farley & Aitkin, of counsel,) for appellees. 



GRANT, J. The defendant was a country 
merchant doing business in the village of 
Croswell, in SanUac county. Plaintiffs were 
merchants in Port Huron, and had sold 
goods to the defendant to the amount of 
$243, only $77 of which were due at the 
time this suit was instituted. November 12, 
1890, plaintiffs sued out a writ of attachment, 
and caused it to be levied upon defendant's 
entire stock, wliich was then worth about 
$4,000. They gave a bond in attachment 
for only $200. Defendant moved before a 
circuit court commissioner for a dissolution 
of the attachment, which was granted. Plain- 
tiffs appealed from the decision of the com- 
missioner to the circuit court, which re- 
versed the action of the commissioner, and 
held there was sufficient ground for issuing 
the attachment. Plaintiff Graves made the 
affidavit for the attachment, in which the 
sole ground alleged to justify the issuance 
of the writ was that he had good reason 
to believe that defendant was about to as- 
sign and dispose of his property with in- 
tent to defraud hLs creditoi's. Graves went 
to Croswell November 11th, to see Mr. Cook. 
Mr. Cook was embarrassed, and had not 
then the money with which to pay his in- 
debtedness. He had gone to Detroit to see 
his creditors there with a view to arrange 
an extension of time. His principal creditors 
were in Detroit. Mr. Cook had a clerk and 
a boy in the store. The clerk was then sick, 
and when Mr. Cook went to Detroit the 
night before, he requested Mr. Houck, who 
kept his books, to look after the business 
in his absence. Jlr. Graves testified that 
the sole reason he had for believing that 
Cook was about to dispose of his property 
with intent to defraud his creditors, was 



that he learned that Cook had given a mort- 
gage to his wife on September 19th previous 
for $1,540; that $900 or $1,000 in drafts had 
been returned; that he had taken his ledger, 
and gone to Detroit, to fix the matter up. 
While in Detroit, Cook arranged with his 
creditors there to execute a mortgage to one 
Elhott, to seciu-e the indebtedness due them, 
and to cover future advances. He returned 
from Detroit on the evening of the 12th, 
and on the next day executed this mortgage. 
The sole question is whether there was any 
evidence to sustain the attachment proceed- 
ing, and to support the allegation in tlie 
affidavit upon wliich the writ was issued. 
We think the evidence shows no intent on 
the part of Cook to defraud his creditors. 
The mortgage to his wife was given for a 
valuable consideration, to secure her for 
money which she had loaned her husband, 
and which had gone into the original pur- 
chase of his stock of goods. At the request 
of his creditors he tried to induce her, 
though she was then sick and upon her 
deathbed, to release her mortgage, which 
she declined to do. He had very naturally 
and properly taken his ledger to Detroit, 
in order to show his creditors there his 
financial condition. The indebtedness to his 
Detroit creditors, secured by the mortgage to 
them, was bona fide, and tliey were willing 
to extend the time, to furnish him more 
goods, and to permit him to pay some of 
his small debts before paying them. None 
of the provisions of this mortgage were 
per se fraudulent, as claimed by plaintiffs' 
counsel. Mr. Cook had a right to mortgage 
all his property to secure a past bona fide 
indebtednesss and future advances. The 
statement in the mortgage that it should "be 
a continuing security until discharged by 
writing, and, at the option of the party of 
tl-.e second part, should be as binding in 
all respects upon the assigns of said , busi- 
ness of the first party, or any of them, as 
if made by them or him in person," is no 
l)adge of fraud. This clause only states the 
legal effect of the mortgage. Without it 
ihe security would have continued until dis- 
charged, and would have bound the assigns 
of the mortgagor. The power to sell at 
public or private sale, and the power to 
remove the goods to other places for sale 
in case of default, are not imusual provi- 
sions in chattel mortgages. It was undoubt- 
edly understood and contemplated that the 
stock might be sold to better advantage in 
some other place than in the small village 
of Croswell. Judgment reversed, and the 
attachment proceeding quashed. The other 
justices concurred. 
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NUGENT V. NUGENT et al. 
(37 N. W. 706, 70 Mich. 52.) 

Supreme Court of Michigan. April 27, 1888. 

Appeal from circuit court, Kent county, in 
cliancery; R. M. Montgomery, Judge. 

Bill by James Nugent, as judgment ci'editor 
of defendant Daniel Nugent, to set aside a 
conveyance by Daniel to defendant Emanuel 
Nugent as in fraud of creditors. Complainant 
had judgment, and defendant Emanuel ap- 
peals. 

Taggart, Wolcott & Ganson, for appellant. 
John C. Quinsey and James Nugent, for ap- 
pellees. 

LONG, J. The facts in this case are very 
well stated by counsel for defendant, and are 
as follows: "The bill of complaint in this 
case is filed by James Nugent as judgment 
creditor of Daniel Nugent, one of the defend- 
ants, to set aside a deed of lands made by 
Daniel to Emanuel, ilpon the alleged ground 
that said conveyance is fraudulent and void 
as to the creditors of the said Daniel. As we 
understand it, the case turns upon questions 
of law, and nearly all of the more material 
facts are either conceded or established by 
clear admissions of the party against whom 
they weigh. Outlined briefly, they are as fol- 
lows: In the spring of 1879 the defendant 
Daniel Nugent was a single man, 34 years 
old, living with his aged and widowed moth- 
er, and a brother and sister, (both invalids and 
unmarried,) upon the old family homestead, 
an 80-acre farm in the township of Cannon, 
in Kent county. Since some time in April, 
1877, Daniel had held the legal title to this 
farm, subject (1) to a lease of the same to 
Mary Nugent, his mother, for the term of her 
life; and (2) a lease of the south half of the 
same to his brother .John, which was to take 
effect at the death of his mother, and contin- 
ue for- the life of the said John Nugent; and 
(3) subject, further, to a mortgage for $1,000, 
given in 1877 for the .benefit of his sister Ce- 
cilia, upon which there was about two years 
of interest accrued. He also owned 120 acres 
adjoining the homestead, which was incum- 
bered with mortgage to James Nugent, the 
complainant, for $3,200 and accrued interest. 
Daniel had been worlting the farm, and taking 
care of the family, under some arrangement 
with his mother, who held the life-lease. 
The defendant Emanuel Nugent is an elder 
brother, who was living upon his own farm in 
the adjoining township of Grattan, about four 
miles from the old homestead. Daniel had 
become dissatisfied with his surroundings, and 
April 30, 1879, he left, stating that he was 
going to Colorado and the mining country of 
the west. Before his departure he deeded all 
his lands to Emanuel, and also gave him a 
bill of sale of his farming tools, stock, and 
other personal property, amounting to $1,000 
or $1,200 in value. Emanuel e.xpressly as- 
sumed the mortgage for $3,200, and took the 
80-acre farm subject to the $1,000 mortgage 



and the two life-leases, and he also assume* 
certain debts of Daniel, amounting (o about 
$800, and including, so far as appears, all of 
Daniel's unsecured debts, except about $800^ 
or $1,000 of notes in the hands of his mother 
and brothers. After his departure, Daniel 
wrote quite often to different members of the- 
family, up to August or the 1st of Septem- 
ber, 1879, at which date two letters, writters 
at Leadville, Col., were received. Nothing has 
been heard from or of him since tlien, except 
vague rumors, though a good deal of effort 
has been made, by advertising in the newspa- 
pers and other means, to obtain information 
as to his fate. When Daniel went away,, 
about the 30th of April, 1879, complainant 
was a law student at Ann Arbor. About the- 
1st of June he came to the homestead in 
Grattan, and stayed some weeks, leaving July 
6 or 7, 1879, after a somewhat stormy talk 
with Emanuel, in which he was charged by 
Emanuel with stirring up trouble, which he- 
denied, and retorted with charges of like na- 
ture against Emanuel. In the spring of 1880^ 
the complainant, with full knowledge of the- 
whole matter, settled with defendant Eman- 
uel, and received a deed of the 120 acres cov- 
ered by his mortgage from Daniel, in full 
satisfaction of that mortgage and notes, then 
amounting to $3,400, or upward. He has since- 
sold and conveyed the greater portion of these 
lands to third parties, who have conveyed to- 
still others. In September, 1880, the said Mary 
Nugent, the mother of the parties to this suit, 
together with her two sons, Joseph F. and 
John, and her daughter, Cecilia, filed their 
bill of complaint by the said James Nugent,, 
their solicitor, in the circuit court for the coun- 
ty of Kent, in chancery, against said Eman- 
uel Nugent as defendant; alleging, among 
other things, that the conveyance of said prop- 
erly, real and personal, from Daniel, was 
made and received in trust for the payment 
of the debts and obligations of said Daniel,, 
and more especially the debts owing to the 
complainants in said suit. This bill was held: 
bad on demurrer, and was dismissed by the- 
complainants on their own motion, rather 
than to amend. In August, 1882, complain- 
ant, James Nugent, acting in the name and on 
behalf of Mary Nugent, his mother, began an 
attachment suit against Daniel Nugent by fil- 
ing his affidavit in the circuit court for me 
county of Kent, which finally resulted in the 
judgment and levy which are set out in the 
bill of complaint in this case. The original, 
bill was filed by Mary Nugent as complainant,, 
but James Nugent, who is the complainant in 
the final bill of revivor and supplement, came 
into the case under an assignment of said, 
judgment, and the notes on which it is based. 
After hearing on pleadings and proofs, the- 
circuit court made a decree substantially as- 
prayed in the bill, except that it reduced the- 
amount of complainant's lien to $1,101.74.. 
From this decree defendant Emanuel Nugent 
appealed to this court." 
There are several distinct grounds of objec- 
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Hon to the decree of the circuit court. The 
judgment which this bill is filed to enforce 
was recovered in a suit began in August, 
1S82, by attachment against a non-resident de- 
fendant, who was not served with process, 
and who never appeared in any manner in 
the cause. It is claimed that the proceedings 
in this attachment suit did not comply with 
the requirements of the law. The affidavit 
for attachment was made and filod August 
4, 1882, and the writ Issued the same day, re- 
turnable September 5, 1882. The statutory 
notice of attachment was published for six 
weeks beginning September 28, 1882, and 
proof of publication was filed December 28, 
1882. The declaration was filed September 
2, 1882, which was prior to the return-day of 
the wilt, and three months and twenty-six 
days before the filing of the affidavit of publi- 
cation of notice of attachment. The declara- 
tion was prematurely filed. Section 8005. 
How. Ann. St., provides: "If a copy of the 
attachment shall not have been served upon 
any of the defendants, and none of them 
shaU appear in the suit, the plaintiff, on fil- 
ing an affidavit of the publication of the no- 
tice hereinbefore required, f,r six successive 
weeks, may file his declaration in the suit, 
and proceed therein as if a copy of such at- 
tachment had been served upon the defend- 
ants." In suits by attachment, where no per- 
sonal service of the writ has been obtained, 
and the defendant has in no manner appeared 
in the cause, a strict compliance with statu- 
tory requirements is essential to the validity 
of the judgment. In Woolkins v. Haid, 49 
Mich. 299, 13 N. W. 598, the declaration was 
filed four days prior to the filing affidavit of 
publication of notice of attachment, and this 
court held the judgment void. In Steere v. 



Vanderberg (Mich.) 35 N. W. 110, the vmt 
of attachment was issued September 5, 1884, 
returnable September 12, 1884. Declaration 
was filed November 21, 1884, and affidavit 
of publication of notice of attachment was fil- 
ed November 29, 1884, the affidavit being filed 
eight days after the filing declaration, and this: 
court held the declaration prematurely filed, 
and the judgment void. In the above case, 
Mr. Justice Champlin said: "It is a settled 
rule of law that all exceptional methods of ob- 
taining jurisdiction over persons not found 
within the state must be confined to the cases 
and exercised In the way precisely indicated 
by the statute; and it may also be r^arded 
as settled law that a failure to comply with 
statutory requirements, when the jurisdiction 
conferred is special, and no personal service 
is obtained, renders the judgment null and 
void;" and citing Thompson v. Thomas, 11 
Mich. 274; King v. Harrington, 14 Mich. 
532; Millar v. Babcock, 29 Mich. 526; John- 
son v.'Delbridge, 35 "Mich. 436; Rolfe v. Dud- 
ley, 58 Mich. 208, 24 N. W. 657. The pro- 
ceedings may be attacked collaterally. Millar 
V. Babcock, 29 Mich. 526; King v. Harring- 
ton, 14 Mich. 532. This case must be ruled 
by the foregoing cases. The judgment upon 
which this proceeding is founded must be 
held void and of no efEect. As only a judg- 
ment creditor could maintain this bill, it fol- 
lows that the case must fail, and we need not 
discuss the other questions raised. The de- 
cree of the court below must be reversed, and 
a decree entered m. this court dismissing com- 
plainant's bill, with costs of both courts to 
defendant. 

CHAMPLIN and MORSE, JJ., concurred. 
SHERWOOD, C. J., did not sit. 
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TROWBRIDGE et al. T. BULLARD. 

(45 N. W. 1012, 81 Jlich. 451.) 

Supreme Court of Michigan. June 13, 1890. 

Appeal from circuit court, Van Buren 
•county; George M. Buck, Judge. 

Mills, Osborn & Goss, for appellant. E. 
R. Annable, for appellees. 

LONG, J. There is no controversy over 
the facts in this case. As they appeared 
upon the trial in the court below, they are 
substantially as follows: On the 22d of 
September, 1888, Messrs. Clark, Baker & 
■Co., who were wholesale grocers at Jack- 
son, in this state, had a claim against one 
Frank Potts, of Decatur, and to recover 
and collect it commenced a suit by attach- 
ment in the circuit court for Van Buren 
■county. The writ of attacliment was de- 
livered to James F. Bullard, who was then 
the under-sheriff of the county of Van 
Buren. On the 22d day of September, Bul- 
lard attached a quantity of property, con- 
sisting largely of teas', as the property of 
Frank Potts; the same being then in the 
-custody of Trowbridge & Roberts, who 
claimed to have purchased it of Potts. It 
was claimed that Potts had fraudulently 
disposed of the property to Trowbridge 
& Roberts, to cheat and defraud his cred- 
itors. The offioerwas unabletofind Potts 
within hiscounty, and could notmake per- 
sonal service of the attachment upon him. 
The writ of attachment was in all respects 
properly returned ; and on the 13th day of 
October, 1888, a notice was published of 
the issuing of the attachment pursuant to 
law. On the 2Sth of November, proof of 
publication of said notice of attachment 
was made. On the sarne day an affidavit 
was filed of the non-appearance of the de- 
fendant Potts, and the plaintiffs also filed 
their declaration. On 5fovember 28th the 
default of Potts for want of appearance 
was entered. On November 30th such de- 
fault was made absolute. On December 
12, 1888, a judgment was rendered in favor 
of Clark, Baker & Co., and against Potts, 
for $206 and costs. On the 13th day of De- 
cember, 1888, execution upon such judg- 
ment was issued and delivered to Bullard, 
who on the 17th day of December levied 
upon the same property which he had at- 
tached, and, after giving a proper and suf- 
ficient notice, sold the property to Clark, 
Baker & Co., the plaintiffs in the attach- 
ment suit, on the 5th day of March, 1889. 

on March 5, 1889, Theodore Trowbridge 
.and Lewis D. Roberts commenced a suit 
in the circuit court for Van Buren county 
against James F. Bullard by summons, 
-and on May 1, 1889, filed a declaration as 
against him, in trover, for the property in 
<3uestion. The defendant appeared on the 
15th of May, and filed a plea of the general 
issue, and gave notice of the justification 
under the attachment proceedings, and al- 
so under the levy of said execution. At 
the trial, Theodore Trowbridge was sworn 
in behalf of the plaintiffs, and gave evidence 
tending to show the purchase of the prop- 
erty by himself and his co-plaintiff, Rob- 
erts, of the defendant Potts. Upon cross- 
examination, it wassoughtin behalf of the 
defendant to show that this sale was 



fraudulent, and made with intent to cheat 
and defraud the creditors of Potts. The 
plaintiffs' attorneys objected to this, and 
the court ruled that the testimony was in- 
admissible, and not propercross-exaniina- 
tion, as the case stood under the state- 
ment of counsel. The plaintiffs also gave 
evidence tending to show the value of the 
property, and rested their case. Upon 
the i)art of the defendant, the proceedings 
in attachment were offered in evidence, 
and some testimony was given controvert- 
ing that introduced upon the part of the 
plaintiffs as to the value of the property. 
The plaintiffs then introduced in evidence 
the balance of the proceedings in the at- 
tachment suit, including the judgment, ex- 
ecution, and the levy and sale" thereunder. 
It wiil be seen that the default of the de- 
fendant was entered within three days 
after the filing of the plaintiffs' declaration 
therein, and that the judgment was en- 
tered within twelve days of that time. It 
is conceded by defendant's counsel that the 
judgment, and the proceedings thereunder 
to sell the property, are void. The defend- 
ant, however, claimed the right to justify 
under the attachment; insisting that, if the 
judgment was void, the attachment was 
still valid in his hands, and an ample and 
sufficient justification to him, provided it 
could be shown that the sale to the plain- 
tiffs was fraudulent, and that the prop- 
erty attached was liable to attachment by 
the creditors of Potts. The court held, 
however, that the defendant could not 
justify thereunder, and directed the jury 
that, it they found the property had been 
sold by Potts to Trowbridge & Roberts, 
they ftlie plaintiffs in the acti<jn) would be 
entitled to a verdict forthe value. Verdict 
and judgment was given for plaintiffs 
for the value of the property. Defendant 
brings error. 

The only question raised is whether, un- 
der the circumstances, the defendant was 
entitled to attack the transfer of the goods 
to the plaintiffs as fraudulent, though the 
judgment upon which the execution issued 
was void. It is claimed by counsel for the 
defendant that, though the judgment, and 
execution, levy, and sale thereunder, were 
void, yet that the attachment remained 
unimpaired, and the officer had the right 
thereunder to show that the alleged pur- 
chase by Trowbridge & Roberts was 
fraudulent. The only evidence which de- 
fendant offered which was excluded by 
the court was his proposal to show that 
the purchase by plaintiffs from Potts was 
fraudulent as to his creditors'; and the 
title of plaintiffs to the goods in contro- 
versy was not attempted to be impeached 
upon any other ground. The claim, there- 
fore, was that, inasmuch as the defendant 
had on September 22, 1888, seized and 
taken these goods from the possession of 
Trowbridge & Roberts under a valid writ 
of attachment issued against Mr. Potts, 
he could attack the title of Trowbridge 
& Roberts as fraudulent against the 
creditors of Potts, though he had not 
followed up the writ of attachment to 
judgment. It is further insisted that the 
case must be governed byits status at the 
time the plaintiffs' suit against the defend- 
ant was commenced, and that at that 
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"time no unreasonable time had elapsed 
after the period at which a valid judgment 
might have been entered ; that, when 
property is seized under attachment, it is 
in the custody of the law, and the officer 
is bound to produce it to eatisly any judg- 
ment which may be obtained in the pro- 
-ceeding, and the officer may justify underit. 
andtlieref(.)reit is a protection to him. But 
the difficulty of this position is that the 
officer is not only seeking to justify his ac- 
tion in holding the property this length of 
time, but is also endeavoring to assail the 
title of others. He has not seized goods in 
the hands of Potts, the defendant in the 
writ, and confessedly owned by him ; but 
he has taken goods a way from Trow bridge 
& Roberts, to which they assert title un- 
der a purchase from Potts, and is seeking 
to hold them on the ground that, by vir- 
tue of a writ against Potts in favor of cer- 
tain of his creditors, he is in i)osition to 
■ contest the right set up by the plaintiffs. 
The rule, is that judgment creditors may 
•contest the title in such cases, but that the 
general creditors cannot do so. It has 
many times been held by this court that 
general creditors, having no judgment or 
lien on the debtors' property, cannot at- 
tack conveyances or other dealings for 
fraud. McKibben V. Barton, 1 Mich. 213; 
Mavnard v. Hoskins, 9 Mich. 485; Tyler v. 
Peatt, 30 Mich. fi3; Griswold v. Fuller, .33 
Mich.2(iS; Stoddard v. McLane,58Mich. 11, 
22 N. W. Rep. 95; Root v. Potter, 59 Mich. 
498, 26 N. W. Eep. 0S2; Scott v. Chambers, 
C2 Mich. .532, 29 N. W. Rep. 94; KroHk v. 
Root, 63 Mich. 562, 30 N. W. Rep. 339. It is 
undoubtedl.v true that, had this action 
been brought before a reasonable time 
had elapsed for the taking of judgment 
and issue of execution, the officer holding 
the writ of attachment, and representing 
the parties in interest, might have attacked 
the bona Sdes of the plaintiffs' purchase. 
The fact that an attachment is issued be- 
fore the debt is conclusively established on 
which it is founded, and that it may sub- 
sequently be shown b.y the defendant in 
the attachment that there is no such debt, 
is not sufficient reason for holding that 
the attaching creditor cannot show that 
the property attached is in fact the debtor's, 
when sued for it by a third person, who 
claims it by a title which is fraudulent as 
against the attachingcreditor. Such third 
person ma.y show that no such debt exist- 
ed until it is established by a judgment in 
the attachment suit. He may therefore 
defeat the attacLing creditor on either of 
two grounds: (1) 'Chat there was no debt 
to justify the issuing of the attachment; 
(2) that he had a gobd title to the prop- 
erty in dispute when it was attached. Of 
course the officer must first prove the ex- 
istence of the debt tor which the attach- 
ment was issued, -when such debt has not 
been established by a judgment against 
the debtor. When that is done, the judg- 
ment proves it. Rinchey v. Stryker, 2b N. 
Y. 51. In the present case, however, there 
was no testimony given or offered to be 
given, on the part of the defendant, that 
Potts was indebted to Clark, Baker & Co., 
the plaintiffs in the attachment suit. The 
judgment was offered in evidence by the 
plaintiffs for the purpose of showing its 



irregularity, but it appears that the judg- 
ment was void. It did not prove the in- 
debtedness. It maybe that counsel forde- 
fendant was misled as to their rights un- 
der the writ by the opinion and ruling of 
the trial court. It was the opinion of the 
court that, though the attachment was a 
valid one, yet, when the officer took the 
property under the execution, he nolonger 
held it under the attachment, any more 
than as if hehad turned it over to another 
party; that his attachment was ended, 
and that, the judgment, execution, levy, 
and sale being void, the officer was not in 
a position to contest the plaintiffs' title to 
the property ; and that the only question 
oi)en for contest was tlie value of the 
goods attached. Counsel for defendant 
took exception to this ruling, and desisted 
from further cross-examination of x)lain- 
tiffs' witnesses. However, when he came 
to make his direct case in his defense, he 
utterly failed to show, and made no effort 
to show, that Potts was indebted to 
Clark, Baker & Co.. the plaintiffs in the at- 
tachment. The defendant, under any cir- 
cumstances, had no right to attack plain- 
tiffs' title for fraud until he showed hislien 
under the attachment, and proved the 
debt against Potts. This fact justified the 
verdict and judgment rendered in thecase. 
But the circumstances shown upon this 
record did not warrant the claim made by 
defendant's counsel. The attachment was 
issued and levied on September 22,1888, 
and the present suit was not commenced 
until March 5, 1889. In the mean time the 
defendant had sold and disposed of all the 
property held under the writ. This prop- 
erty was taken and sold by virtue of this 
void execution. Nearly six months had 
elapsed from the time the property was 
taken from the plaintiffs' possession before 
the suit to recover its value was com- 
menced. The action is in trover for a con- 
version of the property. The property 
was not in the custody of the law at the 
time the suit was commenced. Neither 
was It at that time held under legal process. 
The writ of attachment, thougli valid, had 
performed its office. Underit theproperty 
had been held to await the time of its be- 
ing turned over, and to be levied upon by 
the execution. It was so levied upon and 
taken out of the protection of the writ of 
attachment. The execution, as has been 
seen, was void, and was therefore no jus- 
tification to the officer to take the prop- 
erty, and hold it or sell it, against the 
rights of the plaintiffs. If the officer could 
ju.sitify the holding under an attachment 
under such circumstances at the end of six 
months, then he might do so at the end of 
a year or of five years. The office of the 
writ of -attachment is to hold theproperty 
until thecoming of an execution toenforce 
the judgment against the property of the 
debtor, so that the debtor may not put 
his property beyond the reach of su^h 
creditor when he shall obtain his judg- 
ment; but the creditor has no right to 
hold the property beyond a reasonable 
time to obtain his judgment and issue and 
levy his execution, and the attachment is 
no justification to the officer in selling and 
disposing of the property, unless it is done 
under the execution thereafter issued. The 
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writ of attachment confers uo right to sell 
the property except in special cases, when 
ordered by the court. The officer had 
sold the property on a void execution, and 
applied the proceeds upon avoid judgment. 
The sale and conversion of the property 
■inder this void writ of execution was un- 
lawful, and the officer must be held liable 



in this action of trover. McGough v.. 
Wellington, 6 Allen, 505; Sawyer v. Wil-- 
son, 61 Me. 529. There was no erroi- in 
the ruling of the court, under the eircum- 
ntances here stated; and the defendants 
offered no proof which would, if admit- 
ted, have amounted to a justificatioB. 
The Judgmentmust beafflrmed, withcostB. 
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GRAY T. FINN et al. 

(55 N. W. 615, 96 Mich. 62.) 

Supreme Court of Michigan. June 16, 1893. 

Error to circuit court, St Clair county; 
Arthur L. Canfield, Judge. 

Action by Samuel J. Gray against John E. 
Finn and another to replevin property. 
Judgment was rendered for defendants, and 
plaintiff appeals. Affirmed. 

Frank Whipple, for appellant. P. H. Phil- 
lips, for apijellees. 

GRANT, J. Defendant Finn was collector 
of taxes for the Fourth ward of the city of 
Port Huron. By virtue of his tax warrant 
he levied upon certain personal property, 
as belonging to one Lewis Potts, to satisfy 
a personal tax assessed against him. Plain- 
tiff, claimijig to own the property, brought 
this action of replevin to recover It. As 
evidence of title he introduced a bill of sale 
from Potts to him. The court instructed the 
Jury as follows: "It is the claim of plaintiff 
that at the time when the property was 
taken he was the owner of it; that he had 
a bill of sale of the snme from, Lewis Potts, 
who had been previously the owiter of mo.'st 
■of the property; and that by virtue of that 
he was entitled to possession. The defeuu 
ants, on the other band, claim that at the 
time of the commencement of this suit the 
property m question was owned by Lewis 
Potts, and In his possession, and not the 
property of plaintiff, or in the possession of 
plaintiff. It appears that, at the time the 
property was taken by Mr. Finn and the 
other defendants, it was here, in the city of 
Port Hiu'on, situate in a bam; and it is 
the claim of plaintiff that at that time it 
■was in his possession; that he had it in 
his possession, and under Ms bill of sale. 
The defendants claim that as a matter of 
fact it was not in his possession, but was at 
the time the property of Mr. Potts, and 
was in the possession of Mr. Potts; that the 
plaintiff was Mr. Potts' hired man, and was 
taking diarge of the horse, as usual, — as he 
had before he claims to have bought it, — and 
as usual for a man in his situation to be 
taking care of it. Now, in regard to the 
question of fact, as to the ownei'ship and ac- 
tual possession, and right of possessi<Hi, of 
this property, it is for you to determine, 
:from aU the facts and circumstances of the 
•case. The claim of defendant, you will un- 
■derstand, is that the transaction between 
Potts and Gray was simply a pretense; that 



it was a bill pretending sale, for the pur- 
pose of having it said that the property be- 
longed to Mr. Gray, in order that Mr. Potts 
might avoid the payment of his taxes. On 
the contrary, Mr. Gray claims it was an 
actual transfer to him, in good faith. Now, 
as to whether it was a m2re pretense is a 
matter for you to determine from all the 
facts and circumstances in the case. You 
should consider aU the testimony that has 
been given in view of the transaction, in 
the Ught of the circfimstances, and satisfy 
yourself, as ordinary, unbiased men, what 
the tmth is in that regard; and if the prop- 
erty is not the property of Mr. Gray, and 
was not in the possession of Mr. Gray, at 
the time it was taken, then the defendants 
would be entitled to a verdict in this case." 
The court further instructed the jury that if 
they found that plaintiff was the owner of 
the property, and entitled to the possession, 
their verdict should be for the plaintiff, but 
if they found that he was not the owner, 
and not entitled to the possession, but that 
Mr. Potts was owner and in possession at 
the time the property was seized by the de- 
fendant, then their verdict should be for the 
defendant. 

Under the evidence and the charge of the 
court, the jury settled the following facts: 
(1) That the title and possession were in Mr. 
I'otts; (2) that the pretended biU of sale 
was given with no intention to pass either 
title or iwssession to plaintiff, but that it 
was given for the express purpose of pre- 
venting a levy by the tax collector. There 
was ample evidence to sustain the verdict. 
Only judgment creditors can assail a trans- 
fer of property by a debtor as fraudulent, 
and a valid judgment is necessary to enable 
the creditor to make the attack. Millar ▼. 
Babcock, , 29 Mich. 52G. But we do not 
think this rule obtains where the person 
against whom a tax is assessed makes a 
pretended sale of the property for the ex- 
piiess purpose of preventing a levy, retains 
possession of it, receives no consideration, 
and the pretended vendee participates in the 
fraud, and takes the bill of sale, in order to 
assist in defeating the collection of the tax. 
Such party stands in no better position than 
Ws pretended vendor to contest the valid- 
ity of the tax. Otherwise the statute (How. 
St. § 8318) which prohibits replevin for 
property seized by virtue of a tax warrant 
could be very readily evaded. The question 
as to the validity of the tax warrant there- 
fore becomes immaterial. Judgment af- 
firmed. The other justices concurred. 
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WEBBER V. JACKSON et al. 

(44 N. W. 591, 79 Mich. 175.) 

Supreme Court of Michigan. Jan. 17, 1890. 

Appeal from circuit court, Saginaw coun- 
ty ; C. H. Gape, Judge. 

S.G. Higsina, (Wisiier & Draoer.oJ coun- 
sel,) lor appellant. William H. Sweet, lor 
appellees. , 

CAMPBELL. J. Complainant filed a judg- 
ment creditor's bill in aid of execution, and 
to reach equitable assets. On the 26th ol 
September, 1884, he recovered a judgment 
in a suit upon a former judgment indebt- 
edness against Andrew E. Jackson for be- 
tween seven and eight thousand dollars. 
In April, 1884, while this suit was pending, 
it is claimed by defendant Timothy W. 
Jackson that he bought in good faith, and 
for a complete valuable consideration, a 
considerable amount of real estate in Sag- 
inaw county from his brother Andrew, be- 
ing the land levied on by complainant; 
the consideration being $6,737.74 of past 
indebtedness given up. 

The validity of this alleged arrangement 
is the only important question before us. 
If that was valid, there seems to be 
nothing else to get at as equitable assets 
or personalty. If it was not valid, its re- 
scission involves the subsequent dealings 
in regard to rents, and other incidental 
profits and property, based on the owner- 
ship of the land. The defendant Andrew 
E. Jackson, instead of answering the bill 
seriously, filed a so-called " answer "' which 
is full of impertinence, in the popular as 
well as the legal sense of that word, which 
deserves censure. As no answer under 
oath was asked , it amounts to nothing, 
except so far as it professes to show the 
nature of the transfer to Timothy ; and in 
this it is not clear. Timothy, who is the 
defendant chiefl.v Interested, ostensibly 
claimed to be a bona, fide purchaser for 
valuable consideration. His answer 
amounted to no more than an assertion of 
the fact, without explanation. But, in- 
stead of averring the fact that there was a 
conveyance, and that it was for value, he 
contents himself with saying that the con- 
veyances, "if any were made by said de- 
fendant Andrew E.Jackson to this defend- 
ant, were made in good faith, and for a 
valuable consideration." Such an answer 
is not only without point, but it asserts 
no rights whatever in defendant, and is a 
circumstance of some meaning. Complain- 
ant put Andrew on the stand, and in a 
long examination, in which direct a.nd 
cross-examination alternate frequently, 
the defense is, rather shadowed out than 
plainly sworn to, that in April, 1884, An- 
drew went to tlie state of New York, at 
Timothy's request, and had an accounting 
with Timothy, and arrived at a balance 
due of the sum stated. It is not suggest- 
ed or shown that Andrew had any coun- 
ter-claims. The amount of debt is said to 
. have been figured up by adding together 
several notes and express receipts, which 
are i)r<)duced and identified by Andrew, 
but not by Timothy, who, however, says 



the amount named in the deed was due for 
loans. None of those items accrued within 
the period of limitation, except one. All 
the items of notes were, with that excep- 
tion, dated in 1874, 1875, and 1876, and pay- 
able at from 10 to 30 days, except one, of 
December 5, 1874, for $130, at six months. 
Among these noteswas one 30-day note, of 
$3,477.17. None of them had any place of 
payment. In each of them the word "or- 
der" had been changed to "bearer," which 
is a very uncommon thing in such busi- 
ness. Most of them had no appearance of 
handling. All were on the same printed or- 
lithographed form, got up some years be^ 
fore, in tne daj's of revenue stamps; and 
most of them had the left-head ornamental 
portion torn off. wholly or partially. 
There is no exijlanation why they, or some- 
of them, had never been demanded or dis- 
cussed during their legal life. There wan 
no attempt to show that any of these 
notes represented any particular money or 
other transaction. None of them was 
identified b.y Timothy ; but he did swear- 
that all of the notes and other evidences of 
debt were surrendered to Andrew in the- 
spring of 1884, when in New York, and that 
the settlement was then completed, — which 
is not true, literally, at least. In this con- 
nection it maybenoted that while, accord- 
ing to both* parties, the settlement was- 
the result of urgency from Timothy, which 
seems to have been a single instance of so- 
licitude after many years of quiet, and 
both say it was completed, no writing 
was made on either side, and no haste- 
was shown in conveying. A paper is pro- 
duced, purporting to be a letter from Tim- 
othy to Andrew, dated May 10, 1884, and 
within two weeks of the alleged statement,, 
as follows: "Mr. A. E.Jackson — Sir? Ag- 
you have executed the deed of property to 
me as you said you would when here, now 
see if you can find any one to lend monev 
and fill out mortgage, and send to me, and 
I will execute it, and return. I want$l,- 
200 or $1,500 dollars, five or te:j years. 
Tim W. Jackson." Timothy does not re- 
fer to this in his testimony. Andrew, ac- 
cording to his testimony, never wrote him 
on business after his return to Michigan- 
No attempt seems to have been made t(, 
borrow money, and nothing more -svas 
said by any one concerning this mjitter. 
The testimony shows both defendants to> 
be intelligent men, of some business expe- 
rience. At this time the deed was not 
made. Andrew, at some time or other,, 
dresv it up himself. He did not get hi.s 
wife to execute it. It was dated April 2s, 
1884, but was not witnessed or acknowl- 
edged until June 23d, when it was record- 
ed. It was never sent or delivered to Tim- 
othy: and- it does not appear whether he 
hearu of it at all betoresuit. Andrew con- 
tinued to use the property, and receive its 
returns, under what he claims to havfr 
been an agreement with Timothy to do so- 
on shares. Timothy says nothing of any 
such agreement, never received a cent of 
the proceeds, anrl never asked for it, and 
heard nothing from Andrew about that,, 
or any other matter which related to his- 
supposed interests. 

It is claimed by counsel that because- 
couiplainant swore Andrew Lj must bt* 
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considered as asserting his veracity. No 
such difficulty exists concerning Timothy, 
wlio utterly fails to throw any satisfac- 
tory light onwhatconeernshim much more 
than it concerns Andrew. But it seems a 
little incongruous to claim that a party 
who puts a defendant on the stand for the 
express purpose of showing hisfraud there- 
by gives him credit for honesty. Tliissarae 
claim was set up in Roberts v. Miles, 12 
Mich. 297, where it was held by this court 
that, whatever risks may be run in doing 
so, the testimony is to be judged accord- 
ing to its merits, and creates no estoppel. 
\Ve liave no disposition to go into con- 
jectures concerning the real character or 
origin of some of the very suspicious doc- 
uments before us; but a review of the 
whole record convinces us that this trans- 
action was not only meant to avoid pay- 
ment of a claim which had no defense, but 
that there was no genuine sale at all. All 
of the circumstances indicate that it was a 
sham thnoughout, and that Timothy's 
name is used to hold what lias never been 
auything but Andrew's property. The 
testimony is evasive, and too vague to ex- 
plain what needed explanation, and what 
both parties— Timothy as well a« Andrew 



— must have been able to explain. While- 
fraud is not to be assumed without proof, 
it is nevertheless oftener shown by circum- 
stances than in any other way. When 
tilings appear that are contrary to the or- 
dinary ways of honest business men, and 
call for explanations which might be, but. 
are not, given, it is no violent inference to 
conclude that there is something wrong. 
And where this occurs repeatedly, and is 
the general characteristic of the conduct 
and statements of the parties, it is their 
own fault if they are held to the conse- 
quences. 

We thinlv that the conveyance to Timo- 
thy should be declared void as against 
compainant's levy and judgment, and that 
all the proceeds, so far as they can be 
reached, and all the dealings connected 
withthe land, must be regarded as belong- 
ing to Andrew. The complainant is enti- 
tled to a receiver, if he chooses to have one, 
and to have the usual assignment to him 
under the practice in judgment creditors' 
bills, and to pursue the usual remedies in 
such cases. He Is entitled to a reversal of 
the decree below, with costs of both courts, 
and to enter a decree in accordance witli 
these views. The other justicesconcurred- 
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■GAMES et al. v. SUTHERLAND'S ESTATE. 

(59 N. W. 652, 101 Mich. 355.) 

Supreme Court of Michigan. July 5, 1894. 

Case made from circuit court, Benzie coun- 
ty; Fred H. Aldrich, Judge. 

Action by Joseph Gambs and Charles Dan- 
iels against the estate of Charles H. Suther- 
land, deceased. From a judgment for plain- 
tiffs, defendant appeals. Affirmed. 

Manly C. Dodge, for appellant. D. G. F. 
Warner, for appellees. 

MONTGOMERY, J. This is a claim filed 
against the estate of Cliarles H. Sutherland 
for beer claimed to have been furnished to 
Sutherland in his lifetime. It appears from 
the case made that, for several years prior 
to the year 1888, Charles H. Sutherland had 
«irried on a saloon business in the village of 
Frankfort, in his own name; that for some 
time prior to June, 1888, his brother, George 
Sutherland, had been employed by him in the 
business; that in that month Charles and 
George, in order to enable Cliarles to furnish 
the liquor bond required by law, made an ar- 
rangement by which the saloon business 
should be carried on in the year 1888 in the 
name of George Sutherland. To carry out 
this arrangement, Charles executed and con- 
veyed to George a bill of sale of the saloon 
outfit, excepting the liquors. An inventory 
was taken, the tax was paid by George Suth- 
erland, and a bond in the sum of $3,000 was 
given and approved, George Sutherland ap- 
pearing as principal, and Charles as surety. 
George continued to work in the saloon, as 
bartender, for $2 a day and his house rent. 
The business continued to belong to Charles, 
and he furnished all the capital, and received 
* all the profits of the business. Charles kept 
the books of account, wrote all the letters re- 
lating to the business, looked after the busi- 
ness generally, but everything was done in 
the name of George. George did nothing 
in the business, except waiting on customers. 
The plaintiffs sold beer, which was shipped 
to "Sutherland," and knew of the fact that 
the business was being conducted in George's 
•name, and also that the business was in fact 



that of Charles Sutherland. Tinder the cir- 
cumstances, it cannot be doubted that Charles 
Sutherland, who was the actual owner of the 
business, and who had the property and the 
proceeds of it, is in law liable to pay for the 
goods, unless the claimants have been con- 
nected with an illegal transaction, in such a 
way as to preclude recovery by them, on 
grounds of public policy. Does the evasion 
of some of the terms of the liquor law (see 
sections 1, 4, and 8 of the act, 3 How. Arm. 
Sf. p. 3181 et seq.) constitute an offense, 
under the facts found in the present case? 
We think not. The date when the plaintiffs 
or their agent learned that the business was 
being conducted in the name of George Suth- 
erland, while it was in fact that of Charles 
Sutherland, is not definitely fixed, nor is 
tliere any affirmative finding that the plain- 
tiffs did any act with the purpose of aid- 
ing in the evasion of the law. The case 
comes within the ruling in Webber v. Don- 
nelly, 33 Mich. 469, where it was held that 
mere knowledge on the part of the vendor 
that the vendee of the goods is engaged in 
illegal business will ngt prevent a recovery of 
the value of the property, if there be no act 
done by the vendor in futherance of the at- 
tempted illegal transaction. It may perhaps 
be admitted that there are circumstances in 
the present case from which an inference 
might be drawn that the claimants were 
guilty of some participation in the attempt 
to defeat the statute, but we cannot draw in- 
ferences of fact from the testimony, for the 
purpose of establishing error. The proper 
practice would have been to have had thb 
findings cover the point, or, if the circuit 
judge refused to find in accordance with the 
testimony, to have excepted to such refusal, 
and thus have raised the question as to 
whether the evidence called for a finding or 
facts in accordance with the claim 6f the de- 
fendant. Unless we go outside of the find- 
ing, and draw inferences from circumstances 
which might or might not be justified, error 
does not affirmatively appear. The judg- 
ment will be affirmed, with costs. 

LONG, J., did not sit. The other justices 
concurred. 



ILLEGAL SALES. 



289 



GRAVES et al. v. JOHNSON. 

(30 N. E. 818, 156 Mass. 211.) 

Supreme Judicial Court of Massachusetts. 
Suffolk. May 6, 1892. 

Exceptions from superior court, Suffolk 
county; Robert R. Bishop, Judge. 

Action by Chester H. Graves and others 
against Walter B. Johnson for the price of 
liquors sold to defendant by plaintiffs. Judg- 
ment for plaintiffs, and defendant excepts. 
Exceptions sustained. 

A. J. Pratt, for plaintiffs. C. C. Powers, 
lor defendant. 

HOLMES, J. This is an action for the 
price of intoxicating liquors. It is found that 
they were sold and delivered in Massachu- 
setts by the plaintiffs to the defendant, a 
Maine hotel keeper, with a view to their be- 
ing resold by the defendant in Maine against 
the laws of that state. These are all the ma- 
terial facts reported, but these findings we 
must assume were warranted, as the evi- 
dence is not reported, so that no question of 
the power of Maine to prohibit the sales is 
open. The onlj^ question is whether the facts 
as stated show a bar to this action. 

The question is to be decided on principles 
which we presume would prevail generally 
in the administration of the common law in 
this country. Not only should it be decided in 
the same way in which we should expect a 
Maine court to decide upon a Maine contract 
presenting a similar question, but it should 
be decided as we think that a Maine court 
ought to decide this very case if the action 
were brought there. It is noticeable, and it 
ias been observed by Mr. Pollock, that some 
of the English cases which have gone fur- 
thest in asserting the right to disregard the 
revenue laws of a country other than that 
where the contract is made and is to be per- 
formed, have had reference to the English 
revenue laws. Holman v. Johnson, 1 Cowp. 
541; Poll. Cont. (5th Ed.) 308. See, also, Mc- 
Intyre v. Parks, 3 Mete. (Mass.) 207. 

The assertion of that right, however, no 
•doubt was in the interest of English com- 
merce (Pellecat v. Angell, 2 Cromp. M. & 
R. 311, 313) and has not escaped criticism 
(Story, Confl. Laws, §§ 254, 257, note; 3 
Kent, Comm. 265, 266; Whart. Confl. Laws, 
i 484), although there may be a question how 
lar the actual decisions go beyond what 
would have been held in the case of an Eng- 
lish contract affecting only English laws (see 
Hodgson V. Temple, 5 Taunt. 181; Brown v. 
Buncan, 10 Barn. & C. 93, 95, 98; Harris v. 
Runnels, 12 How. 79, 83, 84). 

Of course it would be possible for an in- 
dependent state to enforce all contracts made 
and to be performed within it without regard 
to how much they might contravene the pol- 
icy of its neighbors' laws. But in fact no 
state pursues such a course of barbarous iso- 
lation. As a general proposition, it is admit- 
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ted that an agreement to break the laws of 
a foreign country would be invalid. Poll. 
Cont. (5th Ed.) 308. The courts are agreed 
on the invalidity of a sale when the contract 
contemplates a design on the part of the pur- 
chaser to resell contrary to the laws of a 
neighboring state, and requires an act on the 
part of the seller in furtherance of the 
scheme. Waymell v. Keed, 5 Term R. 599; 
Gaylord v. Soragen, 32 Vt. 110; Fisher v. 
Lord, 63 N. H. 514, 3 Atl. 927; Hull v. Bug- 
gies, 56 N. Y. 424, 429. 

On the other hand, plainly it would not 
be enough to prevent a recovery of the price 
that the seller had reason to believe that the 
buyer intended to resell the goods in viola- 
tion of law. He must have known tlie inten- 
tion in fact. Finch v. Mansfield, 97 Mass. 
89, 92; Adams v. Coulliard, 102 Mass. 167, 
173. As in the case of torts, a man has a 
right to expect lawful conduct from others. 
In order to charge him with the conse- 
quences of the act of an intervening wrong- 
doer, you must show that he actually con- 
templated the act. Hayes v. Hyde Park, 153 
Mass. 514-516, 27 N. E. 522. 

Between these two extremes a line is to 
be drawn. But as the point where it should 
fall is to be determined by the intimacy of 
the connection between the bargain and the 
breach of the law in the particular case, the 
bargain having no general and necessary tend- 
ency to induce such a breach, it is not sur- 
prising that courts should have drawn the 
line in slightly different places. It has been 
thought not enough to invalidate a sale that 
the seller merely knows that the buyer in- 
tends to resell in violation even of the domes- 
tic law. Tracy v. Talmage, 14 N. Y. 162; 
Hodgson V. Temple, 5 Taunt. 181. So of the 
law of another state. Mclutyre v. Parks, 3 
Mete. (Mass.) 207; Sortwell v. Hughes, 1 
Curt. 244, Fed. Cas. No. 13,177; Green v. 
Collins, 3 Chff. 494, Fed. Cas. No. 5,755; 
Hill V. Spear, 50 N. H. 253. Dater v. Earl, 3 
Gray, 482, is a decision on New York law. 

But there are strong intimations in the 
later Massachusetts eases that the law on 
the last point is the other way (Suit v. Wood- 
hall, 113 Mass. 391, 395; Finch v. Mansfield, 97 
Mass. bV, 92) ; and the English decisions have 
gone great lengths in the case of knowledge 
of intent to break the domestic law. Pearce 
V. Brooks, L. R. 1 Exch. 213; Taylor v. 
Chester, L. R. 4 Q. B. 309, 311. 

However this may be, it Is decided that 
when a sale of intoxicating liquor in an- 
other state has just so much greater prox- 
imity to a breach of the Massachusetts law 
as is implied in the statement that it was 
made with a view to such a breach, it is 
void. Webster v. Munger, 8 Gray, 584; Or- 
cutt V. Nelson, 1 Gray, 536, 541; Hubbell v. 
Flint, 13 Gray, 277, 279; Adams v. Coulliard, 
102 Mass. 167, 172, 173. Even in Green v, 
Collins and Hill v. Spear, the decision in 
Webster v. Munger seems to be approved. 
See, also, Langton v. Hughes, 1 Maule & S. 
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593; M'Kinnell v. Robinson, 3 Mees. & W. 
434, 441; "White v. Buss, 3 Cush. 448. If the 
sale would not have been made but for the 
seller's desire to induce an unlawful sale in 
Maine, it would be an unlawful sale, on the 
principles explained in Hayes v. Hyde Park, 
153 JIass. 514, 27 N. B. 522, and Tasker v. 
Stanley, 153 Mass. 148, 26 N. E. 417. The 
overt act of selling, which otherwise would 
be too remote from the apprehended result, 
—an unlawful sale by some one else, — would 
be connected with it, and taken out of the 
protection of the law by the fact that that 
result was actually intended. We do not un- 
derstand the judge to have gone so far as we 
have just supposed. We assume that the 
sale would have taken place whatever the 
buyer had been expected to do with the 
goods. But we understand the judge to 
have found that the seller expected and de- 
sired the buyer to sell unlawfully in Maine, 
and Intended to facilitate his doing so, and 
that he was known by the buyer to have that 
intent. The question is whether the sale is 
saved by the fact that the intent mentioned 
was not the controlling inducement to it. 
As the connection between the act in ques- 
tion, the sale here, and the illegal result, the 
sale in Maine,— its tendency to produce it, — 
is only through the later action of another 
man, the degree of connection or tendency 
may vary by delicate shades. If the buyer 
knows that the sale is made only for the 
pui-pose of facilitating his illegal conduct, the 
connection is at the strongest. If the sale is 
made with the desire to help him to his end, 
although primarily made for money, the sell- 
er cannot complain if the Illegal conse- 
quence is attributed to him. If the buyer 



knows that the seller, while aware of his in- 
tent, is indifferent to it or disapproves of it. 
it may be doubtful whether the connection 
is sufficient. Compare Com. v. Churchill, 13(> 
Mass. 148, 150. It appears to us not unrea- 
sonable to draw the line as It was drawn in 
Webster v. Munger, and to say that when 
the illegal intent of the buyer is not only 
known to the seller, but encouraged by the 
sale as just explained, the sale is void. The 
accomplice is none the less an accomplice 
that he is paid for his act. See Com. v. Har- 
rington, 3 Pick. 26. 

The ground of the decision in Webster v. 
Munger is that contracts like the present are 
void. If the contract had been valid, it 
would have been enforced. Dater v. Earl, 3 
Gray, 482. As we have said or implied al- 
ready, no distinction can be admitted based 
on the fact that the law to be violated in that 
case was the lex fori. For if such a distinc- 
tion is ever sound, and again if the same 
principles are not always to be applied wheth- 
er the law to be violated is that of the state 
of the contract or of another (see Tracy v. 
Talmage, 14 N. Y. 162, 213), at least the right 
to contract with a view to a breach of the 
laws of another state of this Union ought 
not to be recognized as against a statute 
passed to carry out fundamental beliefs about 
right and wrong shared by a large part of our 
own citizens. Territt v. Bartlett, 21 Vt. 184, 
188, 189. In the opinion of a majority of the 
court, this case is governed by Webster v. 
Munger, and we believe that it would have 
been decided as we decide it if the action had 
been brought in Maine instead of here. 
Banchor v. Mansel, 47 Me. 58. 

Exceptions sustained. 
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GIBBS V. CONSOLIDATED GAS CO. OF 
BALTIMORE. 

(9 Sup. Ct. 553, 130 U. S. 396.) 

Supreme Court of the United States. April 15, 
1889. 

In Error to the Circuit Court of tlie United 
States for tlie. District of MarylMml. 

Plaintiff in error brought this action in the 
circuit court of the United States for the dis- 
trict of Maryland against the defendant in 
error, "a corporation duly incorporated un- 
der the laws of Maryland, for money pay- 
able by the defendant to the plaintiff," as 
stated in the "bill of particulars of plaintiff's 
claim," "for services rendered by me at your 
request in negotiating and consummating an 
arrangement and settlement of differences 
between the Consolidated Gas Co. of Balto. 
City and the Equitable Gas-Light Co. of 
Balto. City, between July 1, 1884, and No- 
vember 1, 1881, $50,000;" and a trial was 
had upon the general issue pleaded, resulting 
in verdict and judgment for the defendant, 
May 14, 1885. From the bill of exceptions 
it appears that — 

"At the trial of this case, the incorpora- 
tion of the defendant being admitted, the 
plaintiff, to maintain the issues upon his part 
joined, gave in evidence the agreement fol- 
lowing between said defendant and the Equi- 
table Gas-Light Company of Baltimore City, 
a Maryland corporation, — tliat is to say: 

" ' Agreement. This agreement, made this 
seventh day of October, eighteen hundred 
and eighty-four, between the Equitable Gas- 
Liglit Company of 15aItiraore City, a corpora- 
tion duly organized under the law's of the 
state of Maryland, party of the first part, and 
the Consolidated Gas Company of Baltimore 
City, a corporation duly organized under the 
laws of the same state, party of the si cond 
part. Whereas, the parties hereto conduct 
the business of making and selling gas in tlie 
city of Baltimore, Maryland, and for some 
time past have been drawn into active com- 
petition, resulting in a loss of proiits to each 
company, as well as large expens: s and great 
annoyance; and whereas, each party hereto 
desires to enter into an arrangement with tl.e 
other, whereby the business of each may be 
conducted in a more protitiible manner tlian 
at present: Now, therefore, in considera- 
tion of the premises, and of the mutuality 
hereof, it is hereby agreed between said par- 
ties as follows, viz.: 

" ' 1. Gas shall be sold by each company at a 
rate of one dollar and seventy-live cents per 
thousand cubic feet, with a rebate of fifteen 
cents a thousand feet to consumers for pay- 
ment within seven days fi-om date of render- 
ing bill, unless the rate shall be changed by 
mutual agreement of the parties hereto in 
writing; but, in view of the much larger in- 
ters st of the party of the second part in the 
subject-matter of this contract, it is agreed 
tliat in case of competition on the part of any 
other gas tompany the said party of the sec- 
ond part shall have the right at its discretion 



to reduce the rate at which gas shall be sold 
by either or both of the parties hereto, and 
shall have the light at its discretion to fix 
and change said price at which gas shall be 
sold by either or both of the parties hereto, 
from time to time, so long as such competi- 
■ tion shall continue: provided, that said price 
shall not be placed at less than one dollar 
(.$1.00) per thousand feet without the mutu;d 
consent of the parties hereto in writing. 
The introduciion of gas from the street main 
to the inside of the building to be lighted 
will in all cases be done by the companies, 
for which the proprietor of the building or 
the person applying for the supply of gas 
will be required to pay in advance the sum 
of eight dollars, (.$8.00,) to cover the ex- 
penses of tapping main, laying service pipe, 
setting meter, and its connection to the 
building line. An extra charge will be mnde 
where the building is set back from the build- 
ing line. 

" ' 2. Each party hereto shall deduct from 
its receipts and retain the sum of one dollar 
for every thousand feet of gas sold by it as a 
basis of cost to cover all expenses of the bus- 
iness of each. 

" '3. All extensions of mains, including 
services and meters on said extensions, and 
all enlargement of the capacity of the works 
necessary to do the increasing business dur- 
ing the continuance of tliis agreement, shall 
be made by the Consolidated Gas Company 
of Baltimore City, at its own cost and ex- 
pense, whose property such enlargements 
and extensions .shall be, the Equitable Com- 
pany only being required to provide the 
meters and services necessary to supply such 
additional consumers as may be furnished by 
it under section 5, below. 

"' 4. Division of receipts shall be made as 
follows, viz.: 

" ' (1) All receipts (over and above the sum 
of one dollar per thousand feet, allowed as a 
basis of cost) from gas sold each year upon 
sales not exceeding the total quantity of gas 
sold by both of said companies during the 
year ending October first, eighteen hundred 
and ei.sjhty-four, shall be divided between the 
parties hereto in the following proportions, 
viz.: The party of the first part shall re- 
ceive such a proportion of the same as the 
amount of gas sold by it during the year end- 
ing October first, eigliteen hundred and 
eighty-four, shall bear to the total quantity 
of gas sold by both of the parties hereto dur- 
ing that period, provided the quantity sold 
by the party hereto of the first part during 
said period shall not exceed two hundred 
and tiiirteen millions of feet, (213,000,000,) 
and the party of the second part, shall re- 
ceive all the balance, after deducting the 
amount to which the party of the first part 
shall be entitled, as above provided, it being 
expressly understood and agreed that the ba- 
sis of participation in said receipts shall be 
the proportion which the quantity of gas 
sold by each party from October first, eight- 
een hundred and eighty-three, to October 
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first, eighteen hundred and eighty-four, 
bears to the total quantity of gas sold by 
botli parties hereto, and that neither party 
hereto shall receive more thereof tlian by 
such a basis of division it would be entitled 
to, subject, however, to the foregoing pro- 
vision that the quantity sold by the party of 
the first part during the said year ending 
October firat, eighteen hundred and eighty- 
four, shall not be considered as exceeding 
two hundred and thirteen millions (213,000,- 
000) of feet as aforesaid. 

"' (2) All receipts (over and above the said 
allowance of one dollar per thousand feet as 
a basis of costs) from gas sold each year up- 
on sales in excess of the said total quantity 
sold during the year ending October first, 
eighteen hundred and eighty-four, shall be 
divided as follows, viz.: The party of the 
first part shall receive thereout a percentage 
equal to one-half of the percentage which it 
will receive as above, and tlie party of the 
second part shall receive all the balance of 
such receijits from said increased sales. 

"' 5. Neither party hereto shall solicit any 
business belonging to the other, but either 
party may taiie such consumers of the other 
as may voluntarily, witliout any solicitation, 
desire to cliange from one to the other. 

"'6. All the accounts between the parties 
hereto hereunder shall be adjusted quarterly 
on the tenth daysof Feljru:iry,Maj', August, 
and November of each year for the quarter 
ending on the last day of December, March, 
June, and September, and settlements of all 
balances shall be made within -ten days 
thereafter. The said adjustment of accounts 
sliall be made by an auditor, who shall be 
chosen ^ by the agreement of both parties 
hereto. 

"'7. If any differences or misunderstand- 
ing arise hereunder, the matter in dispute 
shall be referred for decision to three arbi- 
ters, whose decision shall be binding upon 
the parties heieto, so far as in law it may 
have binding force and effect. Said arbiters 
shall be chosen as follows, viz.: One shall 
be chosen by each party hereto, and the third 
by the two so chosen: provided, that, if 
«ither party hereto neglects or refuses for ten 
days after request, in writing, maDed or per- 
sonally delivered, to appoint an arbiter, the 
party making such request shall appoint two 
'arbiters, who shall appoint a third, as above 
provided. 

"'8. It is further understood and agreed 
that if either party hereto shall at any time 
willfully fail, omit, or neglect to perform, or 
shall violate any of the covenants herein 
contained, such party shall be liable to the 
other for.all loss and damage caused to or 
suffered by it thereby, and that tlie damages 
which shall be caused thereby will be equal 
to the sum of two hundred and fifty thou- 
sand dollars, ($250,000,) and that the party 
who shall so fail, neglect, or omit to perform, 
or who shall violate any of the covenants 
herein contained, shall at once thereupon 
pay to the other party the sum of two hun- 



dred and fifty thousand dollars as liquidated 
damages, and that upon failure to pay the 
same upon demii.nd suit may be brought 
therefor, in which the damages so caused or 
suffered shall be ;issessed at said sum of two 
hundred and fifty thousand dollars. 

" ' 9. This agreement shall take effect from 
October fifteenth, eighteen hundred and 
eighty-four, and yhall continue in force for 
thirty years from its date.' 

"[Duly signed and sealed October 7th, 
1884.] 

"The plaintiff then proved the incorpora- 
tion of the United Gas Improvement Com- 
pany, a corporation incorporated by and do- 
ing business in the state of Pennsylvania. 
The plaintiff further proved that at the time 
of the agreement fiforesaid he was the gen- 
eral manager of the said United Gas Im- 
provement Company, and the business of the 
said corporation w:is the owning, improving, 
leasing, and manipulation of gas property 
throughout the country; said company being 
the owner of many gas-works in various 
parts of the Union, and constantly in nego- 
tiation for the sale .'ind purchase, of that kind 
of property. He lurther proved that, by 
reason of the riviiirj in the city of Baltimore 
between the defendant and the Equitable 
Gas-Light (!!ompany aforesaid, the price of 
gas had been reduced to a figure below that 
at which it could be profitably manufactured, 
and that the company of which the plaintiff 
was manager, as wfJl as other gas compa- 
nies throughout the country, had been ma- 
terially inconvenienced by the fact that they 
were required and expected by their custom- 
ers to sell their gas at the iusufiicient price 
at which it was furnished in Baltimore. It 
became, therefore, the interest of the plain- 
tiff and his company that the conflict in Bal- 
timore should, if possible, be brought to an 
amicable termination, and the plaintiff made 
a suggestion to thatetfect to the president of 
the Equitable Gas-Light Company, and in 
consequence thereof was employed by that 
company to bring about a settlement, if pos- 
sible, with the defendant. For this purpose 
the plaintiff visited Baltimore, and opened 
negotiations witli the defendant, which were 
carried on for some time by proposition and 
counter-proposition, and resulted, finally, in 
the agreement heretofore inserted in this 
bill of exceptions. 

"The plaintiff gave further evidence tend- 
ing to show that early in those negotiations 
he informed the defendant, through the com- 
mittee representing it, that he was employed 
and would be paid by the Equitable Gas- 
Light Company if he made an arrangement 
satisfactory to that company, and that if he 
should be successful in bringing about a 
settlement satisfactory to the defendant also, 
he should expect and claim to be couipensafr 
ed by the defendant likewise. Further testi- 
mony in respect to the matter of his said 
negotiations and services and his claimed 
and expected compensation from the defend- 
ant was given by the plaintiff tending to 
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support and establish the hypotlieses of fact 
set up by the phiintifE in those regards in his 
prayers, hereinafter to be inserted. 

"The defendant then, to maintain the is- 
sues upon its part joined, gave in evidence 
the acts of tlie general assembly of Maryland 
of 1867, c. 132, and of 1882, c. 337, both re- 
lating to the Equitable Gas-Liglit Company 
of Baltimore City, which it was agreed might 
be read in evidence, if necessary, from the 
statute-book, on the hearing in error. The 
defendant further gave evidence tending to 
contradict the evidence on the part of the 
plaintiff in re^^ard to what occurred between 
the plaintiff and the defendant's committee 
in respect to the negotiations aforemf ntioned, 
and to the plaintiff's alleged demand for com- 
pensation from the defendant, and tending 
to disprove the facts assumed as the hypotli- 
eses of the plaintiff's prayers; and thi de- 
fendant further gave evidence tending to es- 
tablish anil maintain the hypotheses of fact 
set up by the defendant in its prayers to the 
court, hereinafter to be inserted." 

Various instructions were asked on behalf 
of each of the parties, which the court de- 
clined to give, but at defendant's request in- 
structed the jury "that the plaintiff, upon 
the pleadings and evidence in this case, is 
not entitled to recover, because the contract 
offered in evidence, and for the procuring of 
the making whereof he claims compensation 
in this suit, was illegal and void." 

S. r. Wallis, for plaintiff in error, li. 1). 
Morrtton and N. P. Bond, for defendant in 
error. 

Mr. Chief Justice FULLER, after stating 
the facts as above, delivered the opinion of 
the court. 

The plaintiff sought to recover compensa- 
tion for services alleged to have been ren- 
dered by hiin to the defendant in securing 
the contract in question between tlie defend- 
ant and the Equitable Gas-Light Company 
of Baltimore. It is objected that the court 
erred in giving the instruction tliat the plain- 
tiff was not entitled to recover, because it 
assumed a material fact in dispute, which 
should have been left to the jury, namely, 
that it was "for the procuring of the mak- 
ing" of the contract offered in evidence that 
compensation was claimed. The record <loes 
not show that this objection to the instruction 
was taken in the court below, nor does it con- 
tain any evidence tending to establish that 
the plaintiff claimed compensation for any- 
thing else than for services in bringing about 
the agreement. Plaintiff's bill of particulars 
is for services "in negotiating and consum- 
mating an arrangement and settlement of 
differences" between the two gas companies; 
and he put the contract in evidence, and ad- 
duced proof that he carried on negotiations, 
wliich "resulted finally" in the execution of 
it. He was general manager of a corpora- 
tloH engaged in the business of "the owning, 
improving, leasing, and manipulation of gas 



property throughout the country," and, as 
his company and other gas companies "had 
been materially inconvenienced by the fact 
that they were required and expected by their 
customers to sell their gas at the insufficient 
price at which it was furnished in Balti- 
more," he .suggested "that the conflict in 
Baltimore should, if possible, be brought to- 
an amicable termination," "and in conse- 
quence tliereof " was employed by the Equi- 
table Gas-Light Company "to bring about a 
settlement, if possible, with the defendant." 
The conflict referred to seems to have been 
the competition in tlie making and vending 
of giis in the city of Baltimore, which it liad 
been the object of the general assembly of 
Maryland to encourage; and the settlement 
to which he alludes was embodied in the con- 
tract in question, by which competition was 
to be destroyed, and the object of the general 
assembly defeated. We do not feel cidled 
upon, under such circumstances, to reverse 
the judgment upon the ground that the court 
assumed in the instruction a matter of fact 
which should liave been left to the jury to 
determine. According to the evidence given 
by the plaintiff, he informed tlie defendant 
"that he was employed and would be paid by 
the Equitable Gas-Light Company, if he made 
an arrangement satisfactory to that eom[)any, 
and that, if he should be successful in bring- 
ing about a settlement satisfactory to the de- 
fendant also, he should expect and claim to 
be compensated by the defendant likewise." 
Since he had thus entered upon the enterprise 
under a specitfc agreement with the Equita- 
ble Gas-Light Company, it is somewhat dlf- 
ticult to understand upon this record how, in 
carrying such an express contract out, he 
could impose the ol)ligation on the defendant 
to pay him for doing so upon a mere notifl- 
catliin tliat he should expect from it compen- 
sation for the services lie liad expressly agreed 
to rendnr the other company, because the re- 
sult might be satisfactory to the defendant, 
— a result necessarily to be assumed if any 
contract was arrived at. The defendant, 
could not, in that view, be held to have laid 
by and accepted services which the plaintiff 
would otherwise not have been obliged to- 
perform, nor could plaintiff assert that he 
did perfoim only upon the expectation of be- 
ing also paid by the defendant. The hypoth- 
eses of fact set up by the plaintiff in the in- 
structions he asked, and which were refused^ 
contain nothing in respect of which testi- 
mony tending to support and establish such 
hypotlieses would add to the mere fact of the 
notification of plaintiff's expectation, and the 
evidence on defendant's part tended to show 
a denial of any obligation to pay. 

But, apart from this, the real question 
submitted to us for decision is whether, even 
if there were no other objection to plaintiff's- 
recovery, such recovery could be allowed in 
view of the nature of the alleged services. 
In Irwin- v. Williar, 110 U. S. 499, 610, 4 
Sup. Ct. li«p. 160, it was held that where a 
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contract, void on account of the illegal in- 
tent of the principal parties to it, had been 
negotiated by a person ignorant of such in- 
tent, and innocent of any viofation of law, 
tlie latter miglit have a meritorious ground 
for the recovery of compensation for serv- 
ices and advances, but when such agent "is 
privy to the unlawful design of the parties, 
and brings them togetlier for the very pur- 
pose of entering into an illegal agreement, 
he is particeps criminis, and cannot recover 
for services rendered or losses incurred by 
liimself on b"half of either in forwarding 
the transaction." It is clear from the evi- 
dence adduced by the plaintiff that he falls 
within the categoi-y last described; and he 
malves profert of the fact tliat the iirst sug- 
gestion in ihe line of manipulating the gas 
interests of Baltimore came from himself. 
Hence, if the contract he brought about was 
forbidden by statute, or by pub:ic policy, it 
is evident that he could not recover, and the 
judgment must be affirmed. By this con- 
tract it is recited that active compptition be- 
tween the two companies had resulted in ex- 
pense, annoyance, and loss of profits, and it 
was therefore provided that the price of gas 
to consumers should be placed at $1.75 per 
thousand cubic feet, with a rebate of fifteen 
cents a thousand feet for payment within 
seven days, "unless the rate shall be changed 
by mutual a. reeraent of the parties hereto in 
writing;" but, as the defendant had much 
the larger interest, it might, in case of com- 
petition on the part of any oilier gas com- 
pany, reduce the rate at which* gas should be 
sold "by eitlier or both of the parties hereto, 
from time to time, so long as such competi- 
tion shall continue," provided it should not 
be put at less than one dollar per thousand 
feet without the written consent of both par- 
ties; that the entire net receipts from the 
sale of gas should be pooled ami divided be- 
tween the companies in a (ixed ratio, with- 
out regard to the amount of gas actually sup- 
plied by either; that one of the companies 
should lay no more pipes or mains tor the 
supply of gas in the city; that all future 
pipes or mains should be laid by, and remain 
the property of. the other company; and that 
either party whk-li violated any of the cov- 
enants in the contract should pay to the other 
the sum of $250,000 as liquidated damages. 
It will be perceived that this was an agree- 
ment for the abandonment by one of the com- 
panies of the discharge of Its duties to the 
public, and that the price of gas as fixed 
thereby sliould not be changed, except that, 
in case of competition, the rate might be 
lowered by one, but not below a certain 
specified rate, without the consent of the 
utlier. And in the case in hand the Equita- 
ble Gas-Light Company was expressly I'or- 
bidden to enter into such a contract. That 
company was incorporated by an act of the 
general assembly of Maryland, passed March 
6, 1867, with a capital of $2,00J,000, which 
might be increased to $8,000,000, and with 
authority to lay pipes along and under tiie 



streets, squares, lanes, and alleys of the city 
of Baltimore, and to supply with light any 
dwelling-house or other buildings or places 
wliatever belonging to individuals or cor|H)- 
ratitins, adjacent to any such street, square, 
lane, or alley, and with "all the rights and 
privileges granted to the Gas-Light Company 
of Baltimore by the second, third, fourth, and 
fifth sections of the ordinance of the mayor 
and city council of Baltimore, entitled 'An 
ordinance to provide for more effectually 
lighting the streets, squares, lanes, and alleys 
of the city of Baltimore,' approved June 17, 
1816, and the act of assembly of December 
session, 1816, c. 251, so far as ^he same are 
not inconsistent with the provisions of this 
act; and the said company hereby incorpo- 
rated shall be liable to all the duties, restric- 
tions, and penalties [provided] for in said 
sections of said ordinance and in said act of 
assembly." Laws Md. 1867, pp. 207, 211, 212. 
Reference to the act and ordinance of 1816 
(Laws Md. 1813-1817, c. 251, of 1816; Or- 
dinances, Baltimore, 1813-1822, p. 95) does 
not contribute to the argument here save as 
indicating the design of the general assembly 
to give equal powers to a competing com- 
pany. Said act of March 6, 1867, § 14, fur- 
ther provided that "the general assembly 
hereby reserves the right to alter, amend, or 
repeal this act at pleasure. " Laws Md . 1867, 
pp. 207, 214. On the 3d of May, 1882, an 
act supi)lementary to the act incorporating 
the Equitable Gas-Light Company of Balti- 
more City was approved, (Laws Mil. 1882, 
p|i. 550, 551,) authorizing and empowering 
said company to manufacture and sell gas in 
Baltimore county as well as in Baltimore 
city, and to exercise all the powers and rights 
conferred upon It by the acts of assembly 
and any amendments thereto, including the 
right to lay all necessary and convenient 
pipes, etc., in the county as well as in the 
city, and the fourth section of this act was as 
fol.ows: "Tliat the said company be, and 
hereby is, prohibited from entering into any 
consolidation, combination, or contract with 
any other gas company whatever; and any 
attempt to do so, or to make such combina- 
tions or contnicts as herein proliibited, shall 
be utterly null and void." 

In Greenwood v. Freight Co., 105 U. S. 
13, the right to repeal the charter of a street- 
railioad company was sustained under a pro- 
vision of the General Statutes of Massachu- 
setts declaring "every act of incorporation 
passed after the 11th day of March in the 
year 1831 shall be subject to amendment, al- 
teration, or repeal at the pleasure of the leg- 
islature." In Close V. Cemetery, 107 U. 8. 
466, 476, 2 Sup. Ct. Rep. 267, it was said 
that "a power reserved to the legislature to 
alter, amend, or repeal a charter authorizes 
it to make any alteration or amendment of a 
charter granted subject to it. which will not 
defeat or substantially impair the object of 
the grant, or any rights vested under it, and 
which the legislature may deem necessary to 
secure either that object or any public rig'at." 
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Similar views were expressed in Water- 
works V. Schottler, 110 U. S. 347,4 Sup. Ct. 
liep. 48; County of Callaway v. Poster, 93 
U. S. 567; and other cases. 

The consent of the corporation was not re- 
quired to the operation of such a provision 
as that embodied in the fourth section of the 
act of 1882, but, if acceptance were necessary, 
the exercise of corporate action by this gas 
company after the passage of the amendment 
was sufficient evidence of such acceptance. 
The supplying of illuminating gas is a busi- 
ness of a publii; nature to meet a public ne- 
cessity. It is not a business like that of an 
ordinary corporation engaged in the manu- 
facture of articles that may be furnished by 
individual effort. Gas-Light Co. v. Manu- 
facturing Co., 115 U. S. 650, 6 Sup. Ct. Rep. 
252; Gas Co. v. Gas-LightCo., 115 U.S. 683, 6 
Sap. Ct. Rep. 265; Sliepard v. Gas-Light Co., 6 
Wis. 539; Coke Co. v. Cuke Co., 121 111. 530, 
13 N. E: Rep. 169; St. Louis v. Gas-Light 
Co., 70 Mo. 69. Hence, while it is justly 
urged that those rules which say that a given 
contract is against public policy, should not 
be arbitrarily extended so as to interfere with 
the freedom of contract, (Printing Co. v. 
Sampson, L. R. 19 Eq. 462,) yet, in the in- 
stance of business of such character that it 
presumably cannot be restrained to any ex- 
tent whatever without prejudice to the pub- 
lic interest, courts decline to enforce or sus- 
tain contracts imposing such restraint, how- 
ever partial, because in contravent:on of 
public policy. This subject is much consid- 
ered, and the authorities cited in Transporta- 
tion Co. V. Pipe Line Co., 22 W. Va. 600; 
Coke Co. V. Coke Co., 121 111. 530, 13 N. E. 
Rep. 169; Telegraph Co. v. Telegraph Co., 65 
Ga. 160. 

The decision in Mitcbel v. Reynolds, 1 P. 
Wms. 181, 1 Smith, Lead. Cas. pt. 2, p. 508, 
is the foundati(m of the rule in relation to 
the invalidity of contracts in restraint of 
trade; but as it was made under a condition 
of things, and a state of society, different 
from those which now prevail, the rule laid 
down is not regarded as intlexible, and has 
been considerably modified. Public welfare 
is first considered, and, if it be not involved, 
and the restraint upon one party is not great- 
er than protection to the other party requires, 
thecontract may be sustained. The question 
is whether, under the particular circum- 
stances of the case and the nature of the par- 
ticular contract involved in it, the contract is 
or is not unreasonable. RousiLon v. Rousil- 
lon, L. R. 14 Ch. Div. 351; Cloth Co. v. Lor- 
sont, L. R. 9Eq. 345. "Cases must be judged 
according to their circumstances," remarked 
Mr. Justice Bliadley in Navigation Co. v. 
Winsor, 20 AVall. 64, 68, "and can only be 
rightly judged when the reason and grounds 
of the rule are carefully considered. There 
are two print ipal grounds on which the doc- 
trine is founded that a contract in restraint 
of trade is void as against public policy. One 
is the injury to the public by being deprived 



of th3 restricted party's industry; the other 
is the injury to the party himself by being 
precluded from pursuing his occupation, and 
thus being prevented from supporting him- 
self and his family. It is evident that both 
these evils occur when the contract is gen- 
eral, not to pursue one's trade at all, or 
not to pursue it in the entire realm or 
country The country suffers the loss in 
both cases ; and the party is deprived of his 
occupation, or is obliged to expatriate him- 
self in order to follow it. A contract that is 
open to such grave objection is clearly 
against public policy. But if neither of these 
evils ensue, and if the contract is founded 
on a valid consideration and a reasonable 
ground of benefit to the other party, it is free 
trora objection and maybe enforced." In- 
numerable cases, however, might be cited to 
sustain the proposition that combinations 
among those engaged in business impressed 
with a public or quasi public character, 
which are manifestly prejudicial to the pub- 
lic interest, cannot be upheld. The law "can- 
not recognize as valid any undertaking to do 
what fundamental doctrine or legal rule di- 
rectly forbids. Nor can it give effect to any 
agreement the making whereof was an act 
violating law. So that, in short, all stipula- 
tions to overturn, or in evasion of, what 
the law has established; all promises inter- 
fering With the workings of the machinery 
of the government in any of its departments, 
or obstructing its officers in their official acts, 
or corrupting them; all detrimental to the 
public order and public good, in such manner 
and degree as the decisions of the courts have 
defined; all made to promote what a statute has 
declared to he wrong, — are void." Bish. Cont. 
§ 549; Iron Co. v. Extension Co., 9 Sup. Ct. 
402, (decided at this terra, by Mr. Justice 
S'ield;) Trist v. Child, 21 Wall. 441; Irwin 
V. Williar, 110 U. S. 499, 4 Sup. Ct. Rep. 
160; Arnot v. Coal Co., 68 N. Y. 558; Salt 
Co. V. Guthrie, 35 Ohio St. 6li6; Woodruff v. 
Berry, 40 Ark. 261; Railroad Co. v. Railroad 
Co., 3 Rob. (N. Y.) 411; Craft v. McCon- 
oughy, 79 111. 346; Hooker v. Vaiide water, 4 
Denio, 349; Stanton v. Allen, 5 Denio, 434; 
Railroad Co. v. Collins. 40 Ga. 582; Coal Co. 
v. Coal Co., 68 Pa. St. 173. It is also too 
well settled to admit of doubt that a corpora- 
tion cannot disable itself by contract from 
performing the public duties which it has un- 
dertaken, and by agreement compel itself to 
make public accommodation or convenience 
subservient to itspri vate interests. " Where, " 
says Mr. Justice Miller, dtliverihg the 
opinion of the court in Thomas v. Railroad 
Co., 101 U. S. 71, 83, "a corporation, liko a 
railroad company, has granted to it by char- 
ter a franchise intended in large measure to 
be exercised for the public good, the due per- 
formance of those functions being the consid- 
eration of the public grant, any contract 
wliich disables the corporation from perform- 
ing those functions, which undertakes with- 
out the consent of the state to tiansfer to 
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others the rights anrl powers conferred by 
the charter, and to relieve the g-ranfcees of tlie 
buixlen which it Imposes, is a violation of the 
contract with the state, and is void as against 
public policy." 

These gas companies entered tlie streets of 
Baltimore, under their charters, in the exer- 
cise of the equivalent of the power of emi- 
nent doraainj ar)d are to be held as having as- 
sumed an obligation to fultill the public pur- 
poses to snl)scrve which tliey were incorpo- 
raled. At CDinraon law, corporations formed 
merely for tlie pecuniary benefit of their 
shareholders could, by a vote of the majority 
thereof, part with their property, and wind 
up their business; but corporations to which 
privileges are granted in order to enable tliem 
to accommodate the public, and in the proper 
discharge of whose duties tlie public are in- 
terested, do not come within tlie rule. But 
we are not concerned here witli the question 
when, if ever, a corporation can cease to op- 
erate without forfeiture of its francliises, up- 
on the excuse that it cannot go forward be- 
cause of expense and want of remuneration. 
There is no evidence in this record of any 
SUCH state of case, and, on the contrary, it 
appears that ths cost of the manufacture of 
gas was lai-gely below the price to be charged 
named in tlie stipulation between the par- 
ties. There is notliing upon which to rest 
the suggestion that the companies were un- 
able to serve tlie consumers, while the rec- 
ord shows, on tlie other hand, tliat they sim- 



ply desired to make larger profits on what- 
ever gas they might furnish. Nor are we 
called upon to pass upon the validity, gener- 
ally, of pooling agreements. Here the con- 
tract was directly in the teeth of the statute, 
which expressly forbade the Equitable Gas- 
Light Company from entering into it. That 
prohibition declared the policy of the state, 
as well as restrained the particular corpora- 
tion. The distinction between malum in se 
and malum prohihitum has long since been 
exploded, and as "there can be no civil right 
where there can be no legal remedy, and 
there can be no legal remedy for that which 
is itself illegal," (Bank v. Owens, 2 Pet. 527, 
639,) it is clear that contracts in direct vio- 
lation of statutes expressly forbidding their 
execution cannot be enlorced. The question 
is not one involving want of authority to 
contract on account of irregularity of organ- 
ization, or lack of an affirmative grant of 
power in the charter of a corporation, but a 
question of the absolute want of power to do 
that wliicli is inhibited by statute, and, if at- 
tempted, is in positive terms declared "utter- 
ly null and void." "The rule of law," said 
Paekek, C. J., in Russell v. DeGrand, 15 
Mass. 35, 39, "is of universal operation, that 
none shall, by tlie aid of a court of judtice, 
obtain the fruits of an unlawful bargain." 
We cannot assist the plaintiff to get pay- 
ment for efforts to accomplish what the law 
declared should not be done, and the judgment 
uuiBi be athniied. 
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NATIONAL DISTILLING CO. v. CREAM 
CITY IMPORTING CO. 

(56 N. W. 864, 86 Wis. 352.) 

Supreme Court of Wisconsin. Nov. 7, 1893. 

Appeal from circuit court, Milwaukee coun- 
ty; D. H. Johnson, Judge. 

Action by the National Distilling Company 
against the Cream City Importing Company 
for goods sold and delivered. From an or- 
der denying a motion to strike out the first 
defense in the answer, and for failure to 
make an order on a motion to make the 
second defense more definite and C|ertain, 
plaintiff appeals. Reversed. 

The other facts fully appear in the follow- 
ing statement by PINNEY, J.: 

The complaint in this action is for a bal- 
ance of $1,148.72, due for goods, wares, and 
merchandise, to wit, alcohol, spirits, whisky, 
etc., sold and delivered to the defendant at 
its special instance and request. The an- 
swer is to the effect that the plaintiff, prior 
to the sale and delivery of the goods, en- 
tered into an agreement with div.ers firms 
and corporations residing in different stiites 
for the piu-pose of forming! a trust or con- 
spiracy, whereby they agreed, combined, con- 
federated, and associated themselves togeth- 
er for that purpose, and wrongfully to in- 
terfere with the freedom of trade and com- 
merce, so that it might acquire the full, ab- 
solute, and complete control and monopoly 
of all alcohol, spirits, and liquors manufac- 
tured in the United States, and the exclusive 
right to regulate, dictate, and control the 
amount manufactured, and the price thereof, 
and to render it impossible for dealers or 
consumers to pm'chase any such goods, etc., 
exc|ept from or through such trust, combina- 
tion, etc.; that it was impossible for it to buy 
such goods through agents or membei-s of 
said trust at their real market price by 
reason of such combination, but it was com- 
pelled to pay a greater price therefor, and 
for the purpose of recovering back such over- 
payments on its purchases It was obligjd to 
enter into an agreement to purchase all such 
goods used in its said business for the period 
of six months .succeeding the date of pur- 
chases from said trust or members thereof, 
and by so doing it would then receive the 
amount of such overcharges; that its business 
has been greatly injured by reason of said 
trust, etc., and by its business methods. And 
it was alleged on information and belief that 
said trust, confederation, or association, or 
the members thereof, were the real parties 
in interest in this action, and that the plain- 
tiff is only an agent, member, or one of 
many partners residing in many and different 
states, and that the action should be dis- 
missed, unless brought in the names of all 
such real parties. And as a separate de- 
fense, that between the 22d of Jun^ and 
122d of October, 1S92, the defendant pur- 
chased goods, wares, and merchandisa to 



the amount as per bills rendered of morfr 
than $3,500; that they were billed and 
charged to this defendant at a greater price 
than the market value, and with each bill 
an agreement in writing was given to it, a 
copy of which Is made an exhibit, for rebate 
of charges as before stated; that the spirits, 
alcohol, whisky, brandies, liquors, and com- 
pounded liquors pm-chased as aforesaid were 
of an inferior quality, and were not of the 
proof marked upon the bills furnished with 
the same, and upon which proofs the price 
therefor is fixed; that all of said goods were 
of less value than charged, and less than the 
market price, and that many of the goods, 
were almost wholly worthless, whereby de- 
fendant was damaged, and his custom?rs 
quit trading with him for that reason; that 
defendant had paid on said purchases a sum 
exceeding $2,400, and that the value of said 
goods, etc., purchased by the defendant was 
not greater than that sum. The plaintiff 
moved that the first defonse of illegality 
should be stricken out as irrelevant and re- 
dundant, and that the second defense set up- 
should be made more definite and ceitain by 
showing the date and amount of each item 
of goods which the defendant claims was 
defective, and by showing of what the de- 
fect consists, yhether in quantity or qual- 
ity, and the amount of damage claimed for 
each defective item or article. The court de- 
nied the motion to strike out the specified 
portions of the answer, with $10 costs, but 
did not make any order in respect to that 
part of the motion to make the second de- 
fense more definite and certain, and the- 
plaintiff appealed. 

George E. Sutherland, for appellant. C. 
W. Briggs, for respondent. 

PINNEY, J., (after stating the facts.) 1. 
Taking the allegations of the first defense in 
their most liberal sense, it is apparent that 
they are irrelevant, and have no legal re- 
lation to the controversj' between the par- 
ties to the action, which is whether the plain- 
tiff shall recover the demand set forth in its 
complaint. It is obvious that they state no. 
defonse to the action; and it does not ap- 
pear that any of the matiors so set up can 
oe material in any aspect of the case as now 
presented, but they are of such a character 
that they may embarrass and prejudice the 
phiintift in preparing for tri.al, and in main- 
taining its action upon the merits. An entire 
defense may be stricken out as irrelevant, 
(Rev. St. § 2684;) and where a defense is ir- 
relevant, and of the tendency above indi- 
cated, it ought to be stricken out on motion, 
(Horton v. Arnold, 17 Wis. 144; School Dist 
v. Kemen, OS Wis. 246, 32 N. W. Rep. 42.) 
But in this instance the motion was denied, 
with $10 costs of motion .against the plaintiff. 
The first defense does not deny any allega- 
tion of the complaint, but the substance of 
it is that the sale and delivery of the goods 
in question to the defendant was void as 
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iijraiBst public policy, because the vendor 
■wras at the time a member of an unlawful 
trust or combination formed to unlawfully 
interfere with the fi'eedom of trade and com- 
merce, and in restraint thereof and to accom- 
plish the ends therein set forth. It is not 
claiiueU in the answer that the trust or com- 
bination had acquired the control and mo- 
nopoly of all such goods, or that the defend- 
ant might not have purchased the goods in 
question of other dealers in Milwaukee or 
«teewhere. Conceding, for the purposes of 
tliis case, that the trust or combination in 
question may be illegal, and its membei-s 
.may be restrained from carrying out the pur- 
_poses for which It was created by a court of 
equity in a suit on behalf of the public, or 
may be subject to indictment and punish- 
ment, there is, nevertheless, no allegation 
showing or tending to show that the contract 
<ft sale between the plaintiff and defendant 
■was tainted with any illegality, or was con- 
trary to public policy. The argument, if any 
the case admits of, is that, as the plaintiff 
was a member of the so-called "trust" or 
-•^combination," the defendant might volun- 
tarily purchase the goods in question of it 
-at an agreed price, and convert them to its 
•own use, and be justified in a court of jus- 
ti«» in its refusal to pay the plaintiif for 
them, because of the connection of the vendor 
with such trust or combination. The plain- 
tiff's cause of action is in no legal sense de- 
pendent upon or affected by the alleged ille- 
. gality of the trust or combination, because the 
illegality, if any, is entirely collateral to the 
transaction in question, and the court is not 
called upon in this action to enforce any con- 
tract tainted with illegality, or contrary to 
..public policy. The mere fact that the plain- 
ttff is a member of a trust or combination 
created with the intent and pm-poses set 
forth in the answer will not disable or pre- 
^rent it in law from selling goods within or 
: affected by the provisions of such trust or 
combination, and recovering their price or 
■salue. It does not appear that it had stipu- 
lated to refrain from such transactions. A 
cont/ary doctrine would lead to most start- 
ling- and dangerous consequences. The de- 
f»>THl;int is not a party to any illegal contract, 
and the case Is, therefore, not within the 
rule of Wheeler v. Russell, 17 Mass. 281, 
and many similar eases, to the effect that "no 
action will lie upon a contract made lu vio- 
'iation of a statute or a principle of the com- 
mon law;" for the right of the plaintiff to 
make the sale in question, or of the defend- 
ant to buy, was 'in no way connected with 
or dependent upon the alleged trust or com- 
bination, although the plaintiff was a mem- 
:lHa- of it. These views are sustained and 
illustrp.ed by the cases of Brooks v. Mar- 
tin, 2 Wall. 70, and Sharp v. Taylor, 2 
PhiL Ch. 801; and many other cases might 
lie cited to the same effect. The provision 
for a rebate of a part of the purchase price 
to purchasers who would conduct their busi- 



ness in the manner stated in the answer 
was an inducement to them to continue their 
business relations with the plaintiff. It does 
not. appear that there was any contract obli- 
ging the defendant to that course. A party 
may legally purchase the trade and business 
of another for the purpose of preventing com- 
petition, aad the restraint of trade caused 
thereby is not, we think, unreasonable. 
Mitchell V. Reynolds, 1 Smith, Lead. Gas. pt. 
1, p. 417, and notes. And it would seem that 
an agreement between a number of dealers 
and manufacturers to raise prices, unless 
they practically control the entire' com- 
modity.— and this is not claimed of the trust 
in question,— cannot operate as a restraint 
upon ti'ade, nor would it injuriously affect 
the public. 

Both the plaintiff and defendant are Wis- 
consin corporations, and the goods in ques- 
tion were sold in this state. The sale, there- 
fore, was not a transaction of Interstate com- 
merce, and was not within the act of con- 
gress of July 2, 1890. :;6 Stat. 209. 

The allegation that the trust or combina- 
tion is the real party in interest in this ac- 
tion, and that it can only be maintained 
by it, and should be dismissed unless brought 
in its name or the names of all the members 
thereof, is fatally defective as a plea or de- 
fense in abatement. It does not appear 
whether the alleged trust or combination is 
a partnership or a corporation, and so a 
legal entity, capable of suing or being sued; 
nor is it aven-ed that it or any of its mem- 
bers other than the plaintiff had any interest 
in the goods sold or the money to be paid for 
them. The answer in this respect deals only 
in conclusions of law, leaving wholly un- 
coutroverted the allegations of the complaint 
tliat the goods in question were sold and de- 
livered by the plaintiff to the defendant at a 
price agi-eed upon between them; nor does 
it deny the allegation of indebtedness there- 
for to the plaintiff, "t fails to state any facts 
showing that the action is not rightly brought 
in the name of the plamtiff. 

2. The circuit court omit+ed, inadvertently 
as we presume, to pass upon the second 
branch of the plaintiff's motion, namely, to 
make certain portions of the second defense 
Uiore definite and certain. It is correct prac- 
tice, we think, to combine in a single motion 
as many objections as the plaintiff supposes 
the defendant's answer is subject to, with a 
view of having them all determined at the 
same time, and not piecemeal, thus avoid- 
ing a multiplicity of motions and possible 
appeals. The plaintiff had an undoubted 
right to have its motion decided in aU its 
material aspects, aad, without Indicating any 
opinion whether the motion as to the second 
defense should have been to make it more 
definite and certain, or for a biU of particu- 
lars thereof, we hold that it was material 
error for the circuit court to omit or fail to 
determine this branch of the motion, for, un- 
til determined, the plaintiff could not secure 
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the rights which the statute gives it in re- 
spect to such pleading, to either have the 
same made more definite and certain, or a 
bill, of particulars under it, and it is thereby 
deprived of all remedy it may have in this 



respect. For these reasons the order of the 
circuit court is erroneous, and must be re- 
versed, and the cause remanded to the cir- 
cuit court for further proceedings according 
to law. It is so ordered. 
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RICHARDS V. AMERICAN DESK & SEAT- 
ING CO. 

(58 N. W. 787, 87 Wis. 503.) 

Supreme Court of Wisconsin. April 10, 1894. 

Appeal from circiiit court, Manitowoc coun- 
ty; N. S. Gilson, Judge. 

Acticin by William D. Richards, assignee, 
etc., against American Desk & Seating Com- 
pany. From an order overruling a demurrer 
to defendant's counterclaim, plaintiff appeals. 
Reversed. 

The plaintiff sues as assignee of the Mani- 
towoc Manufacturing Company, a Wisconsin 
corporation, which was engaged in the manu- 
facture and sale of school, church, and opera- 
house furniture, and other fm-niture and spe- 
cialties, and the defendant is an Illinois cor- 
poration, and during the times named in 
the pleadings was engaged in buying, selling, 
and manufacturing the same kinds of furni- 
ture. The action is brought for the recov- 
ery of $10,000 for goods, wares, and mer- 
chandise of the kind above mentioned, sold 
and delivered by the plaintiff's assignor to 
the defendant. The defendant set up two 
counterclaims for damages, in all in the sum 
of $370,000, for alleged breaches of two 
certain written agreements executed by the 
plaintiff's assignor and the defendant; one 
of them, dated February 8, 1889, was to ter- 
minate February 1, 1894, and the other and 
material one was made June 18, 1890, and 
wsiS to continue in force until December 31, 
1894. The question presented was whether 
these contracts were valid or void as against 
public policy, as being in restraint of trade. 
By the first contract it was agi-eed that the 
plaintiff's assignor should make, in such 
quantities and kinds as might be ordered by 
the defendant, and deliver the same free on 
board at Chicago, 111., opera and church 
chairs, pews, settees, bank, chm-ch, hall, 
lodge, ofHce, store, and school furniture, in- 
cluding store stools, measuring machines, 
goods and book shelves, and other special- 
ties, all of which were "to be made for and 
sold to the defendant only, diu'ing the term 
of this contract," and the defendant agreed 
"to purchase $2oO,000 worth of goods under 
this contract" of the plaintiff's assignor. 
By the second contract the plaintiff's assign- 
or was to make and deliver to the defend- 
ant, free on board at Chicago, goods manu- 
factured by it. in such quantities and kinds 
as might be ordered by the defendant, of 
substantially the same character as provided 
in the fu-st contract, and the orders of the de- 
fendant were to have a preference over all 
other work. After making provisions with 
regard to patterns and other matters not 
material to the present question, it was stip- 
ulated that the prices to be paid by the de- 
fendant, except for the iron parts or castings, 
should not exceed the prices charged by any 
other responsible manufacturer for like 
goods, and prices were specified for the iron 



parts. It was agreed that, if the plaintiff's 
assignor fulfilled the covenants on its part, 
the defendant should purchase of the plain- 
tiff's assignor "during the period of this con- 
tract, and under its terms, goods or other 
articles to the amount of not less than $200,- 
000," specifying the time and manner of pay- 
ment for the same, and that, "during the 
term of this contract, the party of the first 
part (plaintiff's assignor) shall not sell, either 
directly or indirectly, any of the goods or 
articles of the several kinds hereinbefore 
agreed to be made for and delivered to the 
party of the second part, within the following 
described territory, west of and including, 
the following counties in Wisconsin: Ash- 
land, Price, Taylor, Clark, Jackson, Monroe, 
Vernon, and Richland, and south of and in- 
cluding the following counties: Iowa, Dane, 
Jefferson, Waukesha, and Milwaukee; in 
Michigan, ajl the territory south of and in- 
cluding the following counties: Muskegon, 
Kent, Montcalm, Gratiot, Saginaw, Tuscola, 
and Huron; and all of the following named 
states and territories: Illinois, Indiana, South 
Carolina, Georgia, Florida, Alabama, Missis- 
sippi, Louisiana,. Arkansas, Missouri, Iowa, 
Minnesota, North Dakota, South Dakota, Ne- 
braska, Kansas, Indian Territory, Texas, 
New Mexico, Colorado, Wyoming, Montana, 
Washington, Idaho, Oregon, Nevada, Utah, 
California, Arizona, and Mexico. Nor shall 
the party of the first part, during the term 
of this contract, sell any of said goods or ar- 
ticles to any person, firm, or corporation 
whom it knows, or has good reason to be- 
lieve, intends to resell the same within said 
territory." It was further agreed "that, dur- 
ing the term of this contract, the party of the 
second part (the defendant) shaU not sell, 
•either directly or indirectly, any of the goods 
or articles of the several kinds hereinbefore 
agreed to be made for and delivered to it 
(except as hereinafter expressly provided) 
within the following described territory: In 
Wisconsin, all of the territory east of the fol- 
lowing counties: Ashland, Price, Taylor, 
Clark, Jackson, Monroe, Vernon, and Rich- 
land, and north of the following counties: 
Iowa, Dane, Jefferson, Waukesha, and Mil- 
waukee; in Michigan, all of the territory 
north of the following counties: Muskegon, 
Kent, Montcalm, Gratiot, Saginaw, Tuscola,, 
and Huron; and all of the following states 
and territories: Maine, New Hampshire, Ver- 
mont, Massachusetts, Rhode Island. Connect- 
icut, New York, New Jersey, Pennsylvania, 
Delaware, Maryland, West Virginia, Virginia, 
North Carolina, Tennessee, Kentucky, and 
Ohio. Nor shall the party of the second 
part, dm-ing the term of this contract, sell 
any of said goods or articles to any person, 
firm, or corporation whom it knows, or has 
good reason to believe, intends to resell the 
same within said last-described territory: pro- 
vided, however, and it is expressly agreed, 
that the party of the second part, or its 
agents, may sell in any part of the United 
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States the desk known as the 'Yale desk,' 
school apparatus and settees, and bank, of- 
fice, ind store furniture, and that any sale 
•of said Yale desk, or any school apparatus 
or settees, or any bank, office, or store furni- 
ture, in any state or territory by the party 
of the second part, or any of its agents, shall 
not be deemed a violation of this contract 
or any of its provisions. * * * A sum 
•equal to twenty-five per cent, of the amount 
of any sale made by either of the parties in 
violation of the provisions of the contract, as 
liquidated damages, and not as a penalty, 
shall be paid by the party making any such 
sale, to the other party, but the delivery by 
either of the parties within the territoi-y of 
the other, under and in performance of any 
existing contract, shall not be construed as 
a violation of this contract." It was further 
agreed that each of the parties should trans- 
fer to thft other any agency or agencies it 
might then have, and the good will of any 
business it may have established, within the 
territory of the other as thus defined; the 
plaintiff's assignor was to pay to the defend- 
ant a commission of 5 per cent, on the amount 
received for any goods or articles which 
might be thereafter delivered by it to any 
person, firm, or corporation within the ter- 
ritory of the party of the second part, under 
any then existing contracts; and, further, 
that the first-named contract should not be 
in force thereafter, but that this contract or 
any of its provisions should not be consti'ued 
'as waiving or releasing, or in any way im- 
pairing, any claim or right of action either 
party may have against the other under and 
by reason of said contract of February 8, 
1889, or otherwise.','" 

The firet counterclaim is for damages for 
neglecting and refusing to manufacture 
$100,000 worth of goods ordered under the 
last-named contract, in the amount of ?25,- 
000, and for a claim for mistakes in filling 
orders, for not replacing castings that were 
Imperfect and broken, and unreasonably de- 
laying the shipment of goods ordered, the 
sum of $.5,000; and in the sum of $3,000 for 
patterns not paid for or returned, furnished 
t)y the defendant under the second contract; 
15 per cent, liquidated damages on damages 
sustained by the sale of nearly aU the dif- 
ferent kinds of manufactured goods specified 
in the contract in the defendant's district 
during the years 1890, 1891, 1892, in the state 
of Illinois, on sales amounting to $40,000; in 
Indiana, $10,000; South Carolina, $5,000; 
Oeorgia, $10,000; Florida, $10,000; Alabama, 
$5,000; Mississippi, $5,000; Louisiana, $7,- 
000; the state of Wisconsin, $10,000; Mis- 
souri, $15,000; Iowa, $10,000; Minnesota, $15,- 
000; North Dakota, $5,000; South Dakotn, 
$5,000; Nebraska, $10,000; Kansas, $15,000; 
Indian Territoiy, $1,000; Texas, $15,000; 
tiew Mexico, $4,000; Colorado, $10,000; Wy- 
oming, $5,000; Montana, $8,000; Washing- 
ton, $15,000; Idaho, $5,000; Oregon, $10,000; 
Nevada, $5,000; Utah, $7,000; California, 



$25,000; Arizona, $3,000; Mexico, $5,000; in 
territory in Wisconsin, in which it agreed 
not to sell, $30,000; in like forbidden districts 
in the state of Michigan, $50,000; in all, 
amounting to $305,000, upon which damages 
were claimed in the sum of $91,2.50. The 
second coimterclaim was for the sum of $5,- 
000, founded u^on a provision of the second 
contract above, to the effect that the plain- 
tiff's assignor should pay to the defendant a 
commission of 5 per cent, on the amount the 
plaintiff's assignor received for any goods 
or articles which it might thereafter deliver 
to any person, firm, or corporation within the 
defendant's territory under any then exist- 
ing contracts, and which, in effect, was a 
part consideration for the defendant's stipu- 
lations; and it was alleged that the defend- 
ant had sold and delivered, for the plain- 
tiff's assignor, such goods, wares, etc., to the 
amount of $100,000, and that it was entitled 
by the terms of said contract to a commis- 
sion of 5 per cent., amounting to $5,000. The 
plaintiff demurred separately to each of 
these counterclaims, on the ground that it 
did not state facts sufficient to constitute a 
defense, nor sufficient to constitute a coun- 
terclaim. The circuit court made an order 
overruling the demurrers, from which the 
plaintiff appealed. 

Nash & Nash, for appellant Markham & 
Markham, for respondent. 

PINNEY, J. (after stating the facts). The 
agreement in question is in partial or limit- 
ed restraint of the trade of both of the par- 
ties to it in certain lines of articles which 
were to be manufactured and sold by the 
plaintiff's assignor to the defendant, up to 
the amount of $200,000, and during a period 
of less than four years. By the terms of the 
agreement the plaintiff's assignor was pre- 
vented from selling, directly or iuuirectly, 
any other like articles of its manufacture 
during tiat time in a large part of Wisconsin 
and of Michigan, and in any part of 30 other 
states and territories of the United States, 
and a like restraint was imposed on the de- 
fendant as to the remainder of Wisconsin 
and ilichigan, and all the other states of the 
Union. Both counterclaims are founded up- 
on, and grow out of, the alleged breaches by 
the plaintiff's assignor of provisions 6f this 
contract, and are dependent upon its valid- 
ity, but the more important one relates to a 
claim to recover 25 per cent, of the amount 
of sales alleged to have been made by the 
plaintiff's assignor within said period in the 
territory set apart exclusively to the defend- 
ant for making sales of such articles. It 
will be seen from the statement of the case 
that the restraint against the plaintiff's as- 
signor, alleged to have been violated, was 
total in all the states and territories named 
in it, except Wisconsin and Michigan, where 
it extended to parts only of those states, but 
it was 11 m: ted in respect to the time it was 
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to continue. That any agreement in re- 
straint of trade of one of the parties to a 
<x>ntract is void, as being against public pol- 
icy, unless founueu upon a valuable consid- 
eration, and limited, as regards time, space, 
and the extent of the trade, to what is rea- 
sonable under the circumstances of the case, 
Is well settled, for the reason that such con- 
tracts tend to deprive the public of the serv- 
ices of parties in the employments and ca- 
pacities in which they are most useful, and 
that they tend to expose the public to the 
evils of monopoly. Kellogg v. Larkin, 3 Pin. 
123; Laubenheimer v. Mann, 17 Wis. 561; 
Alger V. Thacher, 19 Picli. 51; Bishop v. 
Palmer, 146 Mass. 469, 473, 16 N. E. 299; 
Navigation Co. v. Winsor, 20 Wall. 66, 67; 
Gibbs V. Gas Co., 130 U. S. 396, 9 Sup. Ct. 
553; Lange v. W<»rlie, 2 Ohio St. 519; Tele- 
graph Co. V. Crane (Mass.) 35 N. E. 98. 
These cases show, and many others might be 
cited to the same effect, that it is essential, 
in order not to be unreasonable, that the re- 
straint imposed must not be larger than is 
plainly required for the protection of the par- 
ty with whom the contract is made, and 
■ whether it is reasonable in a given case is a 
question, not of fact, but of law for the 
court. Pol. Cont. 366-368; Washburn v. 
Dosch, 68 Wis. 440, 3? N. W. 551. The test 
as to whether the restraint is ' reasonable or 
not is well expressed in the often-cited case 
of Homer v. Graves, 7 Bing. 735, 743, where 
it is said: "The question is whether the re- 
straint is such only as to afford a fair pro- 
tection to the interests of the party in favor 
of whom it is given, and not so large as to 
interfere with the interests of the public. 
Whatever restraint is larger than the neces- 
sary protection of the party can be of no 
benefit to either. It can only be oppressive; 
and, if oppressive, it is, in the eye of the 
law, unreasonable." It is said, in substance, 
in many cases, that all restraints are pre- 
sumed to be bad, but, if the circumstances 
are set forth, that presumption mi»y be ex- 
cluded, and the coiu-t is to judge of these cir- 
cumstances whether the contract be valid or 
not. Taylor v. Blanchard, 13 Jiilen, 373; Cal- 
lahan V. Donnelly, 13 Am. Rep. 172, and 
note; Mallan v. May, 11 Mees. & W. 853; 
Lange v. Werke, 2 Ohio St. 519; Kellogg v. 
Larkin, 3 Pin. 123; Machine Works v. Per- 
ry, 71 Wis. 495, 499, 501. 38 N. W. 82. It is 
held, in substance, in these cases, that the 
pleading will be bad on demurrer if it does 
not appear from the contract or averments 
of extiinsic facts that the restraint was rea- 
sonable. This is in accirUance with the 
great weight of authority, and seems to be 
the necessary result of the rule as to the va- 
lidity of such restraint. The gi-eat diffusion of 
wealth, the wonderful advances made In the 
methods and facilities for manufacturing 
and carrying on commerce, the manifold im- 
provements in machinery, and in the adapta- 
tion of steam and electricity as motive pow- 
ers, have enlarged or opened numerous fields 



of industry, and wrought marvelous chan- 
ges, and the tendency of the later cases has 
been in relaxation of the earlier rule in re- 
lation to contracts in resti'aint of trade. 
The most liberal and advanced doctrine on 
the subject in this country is found in the 
case of Match Co: v. Roeber, 106 N. Y. 473, 
13 N. E. 419, in which the history of the law 
is elaborately considered, and a covenant 
excluding a manufacturer of matches, who 
had sold his property, stock, etc., from en- 
gaging in the manufacture and sale of 
matches for a period of 99 years within any 
of the states and territories, except Nevada 
and Montana, was sustained; but it appear- 
ed in that case that before such sale he had 
carried on the business of manufacturing 
friction matches, "and of selling the same in 
the sever.ol states and territories of the Unit- 
ed States, and in the District of Columbia," 
and so the case really came within the rule 
under consideration, and the restraint was 
reasonably necessary to protect the other par- 
ty in his purchase, in view of the circum- 
stances disclosed. Tode v. Gross, 127 X. 
y. 485, 28 N. E. 469, was in relation to a re- 
straint imposed upon the vendor of a busi- 
ness founded on a secret process, but it 
recognizes and sustains the general rale. A 
manufacturing business founded upon the 
use of a secret process, or the use of patent- 
ed processes or means, is not understood to 
be within the rale. The cases of Leather 
Cloth Co. V. Ix)i-sont, L. R. 9 Eq. 345, and 
Rousillon V. RousJUon, 14 Ch. Div. 351, are 
Understood to represent the more modern 
views of the law on this subject in England. 
In the former case it was said: "All re- 
straints upon trade are bad as being in viola- ' 
tlon of public policy, unless they are actual- 
ly and not unreasonably for the protection 
of parties in dealing legally with some sub- 
ject-matter of contract." The same sulv 
ject was considered in the somewhat recent 
case of Davies v. Davies, 36 Ch. Div. 85!), 
in which Cotton, L. J., held the law to be 
"that a limited restraint may be good, pro- 
vided the restraint is reasonable, and such 
as was required for the protection of par- 
ties with whom the covenant is entered in- 
to," and that the rule ought not to be altered 
but by the house of lords; and Bowen, L. 
J., held substantially the same view, and no- 
tices that in that case the court had no ma- 
terials for deciding that the covenant in 
question was beneficial to the public, or rea- 
sonably necessary for the protection of tli ■ 
covenantee, and, in substance, that to sus- 
tain it would be "leaping into the dark;" 
while Fry. L. J., was inclined to adhere ta 
his decision in Rousillon v. Rousillon, supra, 
and hold that the burden of proof as to the 
validity of the restraint is shifted by show- 
ing that it has been entered into for the pro- 
tection of the interests of one of the con- 
tracting parties. 

The counterclaims and second contract, 
made an exhibit thereto, are exceedingly 
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meager, and wholly insufficient to show that 
the agreement of restraint insisted on by the 
defendant was reasonably necessary for the 
protection of its interests under the contract. 
While it appears, by implication, that the 
respective parties may have agencies in the 
territory set apart to each for the sale of 
the line of goods and wares mentioned in the 
contract, there is nothing to show the 
amount of annual output of these goods and 
wares by the plaintiff's assignor, or of the 
ordinary amount of manufacture and sale by 
either party, or that the defendant had estab- 
lished or carried on any trade in more than 
one state out of the thirty states and terri- 
tories to which the restraint it seelis to en- 
force extends, and In respect to which it 
charges violations of this restraint by the 



plaintiff's assignor. The counterclaims whol- 
ly fail to show that the defendant's inter- 
est for less than four years in the sale and 
disposition of $200,000 in value of the goods 
and wares mentioned, even upon the most 
liberal view of the subject, and under the 
existing state of trade and competition, 
would justify the very extensive restraint 
relied on. It follows from these views that, 
upon the face of the pleadings, it is not 
made to appear that the contract was a 
reasonable and valid one, and therefore the 
portions of the order appealed from are er- 
roneous. The parts of the order of the cir- 
cuit court appealed from are reversed, anfl 
the cause is remanded, with directions to 
sustain the plaintiff's said demurrers to the 
counterclaims. 
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GREGORY et al. v. WENDELL et al. 

(39 Mich. 337.) 

Supreme Court of Michigan. Oct. 15, 1878. 

Assumpsit. Plaintiffs bring error. 

Atkinson & Atkinson, for plaintiffs in error. 
Otto Kirchner and Asnley Pond, for defeud- 
.ants in error. 

MARSTON, J. Plaintiffs reside in Owosso, 
■and in 1877 were engaged in the purchase of 
grain and other farm products. Defendants 
were commission merchants in the city of De- 
troit. 

On the 26th of AprU, 1877, one of the plain- 
tiffs had a conversation with one of the de- 
fendants in the city of Detroit about speculat- 
ing in corn and wheat. It resulted in plaintiffs 
•directing defendants to purchase for them 20,- 
000 bushels of corn, deliverable at Chicago in 
June following. It was claimed that defend- 
ants thereupon telegraphed to certain commis- 
sion merchants in Chicago directing the pur- 
chase, and received a few minutes thereafter 
■a. telegram announcing the purchase of the 
■quantity mentioned and at prices therein 
named. It was at this time «greed that plain- 
tiffs should send defendants $1,000 as a mar- 
gin upon this purchase, which was done within 
a few days thereafter. The receipt thereof 
was acknowledged bj defendants and credited 
to plaintiffs' account. 

Other correspondence was had between these 
parties in reference to this purchase and the 
•condition of the grain markets. 

On May 17th plaintiffs wrote defendants, 
suggesting a change fiom June to July corn, 
.and on the 18th defendants wrote plaintiffs 
that they had sold tht June corn and pur- 
•chased July com, and enclosed a statement of 
■account showing a loss to plaintiffs. The re- 
ceipt of this letter by plaintiffs was on the 
next day, and a hope expressed that the loss 
sustained on the June would be got back on 
the July corn. The market continued to de- 
•cline. Further margins were called for, but 
not made. Two car loads of wheat were 
shipped by plaintiffs to defendants, and by 
them sold on commission, and the proceeds 
•credited to plaintiffs on account. 

Action was brought to recover the amount 
received for this wheat, and to recover back 
the $1,000 margin. There was no dispute as 
to the wheat or its value, and judgment was 
recovered for the amoujit thereof. The court 
•charged the jury that no part of the $1,000 
•could be recovered In this it is claimed that 
the court erred, and also in not submitting the 
question 'o the jury whether any corn was 
€ver actually purctaspd. 

Gregory, one of the plaintiffs, testified that 
be never saw any of the corn, and that none 
had ever been delivered to him. 

He also testified that in July certain parties 
called at his office; that they had an en- 
velope, the contents ol which he declined to 



examine, and there was evidence tending to 
show that they were there and offered to make 
him a tender of warehouse receipts for July 
corn. There was evidence tending to show 
that before the commencement of this action 
defendants were called upon in the plaintiffs' 
interest, and requested to produce and show 
the telegrams in reference to the purchase of 
the June corn, but that, although search was 
made, they were unable to find them, although 
such were produced on the trial. A Mr. 
Thomas, a broker on 'change for Cooley & 
McHenry of Chicago; testified that he pur- 
chased twenty thousand bushels of corn on 
April 26th; that he i^rid the party from whom 
he purchased made the usual memorandum of 
the transaction, which was afterwards, in ac- 
cordance with the custom, reduced to formal 
entries on their respective books. The orig- 
inal memorandum and entries were not pro- 
duced, and the witness was unable to give the 
name of the person from whom he purchased 
the corn, or where it was at the time, or to 
whom he afterwards sold it. Other evidence 
was given, which it was claimed tended to 
show that no actual sale of coi-n had been 
made. 

It seems to me that the real questions thus 
raised in the case were: Was, there an actual, 
bona fide sale of corn intended by the par- 
ties, or any of them, to be delivered and re- 
ceived? Or did the parties intend that no corn 
should be purchased, delivered, or received, 
but that a settlement should be made upon a 
basis of the market price of corn at the time 
mentioned for delivery? Some nice distinc- 
tions have heretofore been drawn as to the 
right of a person to sell personal property not 
at the time owned by him, but which he in- 
tended to go into the market and buy; or, as 
was said, that which he hath neither actual- 
ly nor potentially. Courts, must, hov,'ever, 
from necessity, recognize the methods of con- 
ducting and carrying on business at the pres- 
ent day, and, applying well-settled principles 
of the common law, enforce what might be 
called a new class or kind of agreements, 
heretofore unknown, unless they violate some 
rule of public policy. The mercantile business 
of the present day could no longer be success- 
fully carried on if merchants and dealers were 
unable to purchase or sell that which, as to 
them, had no actual or potential existence. A 
dealer has a clear right to sell and agree to 
deliver at some future time that which he 
then has not, but expects to go into the market 
and buy. And it is equally clear that the 
parties may mutually agree that there need 
not be a present delivery of the goods, but 
that such delivery may take place at some oth- 
er time; and that there need not be an actual 
manual possession given, but a symbolical one, 
as by the delivery of warehouse receipts ac- 
cording to custom, Is also beyond dispute. 

In these cases there is something actual and 
tangible sold, although not then owned or 
possessed by the vendor, or rather something 
actual and tangible agreed to be sold, as the 
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agreement Is more In tbe nature of a contract 
for a foture sale. There is also an iiitention, 
and such is the agreement, that when the time 
agreed upon for delivery arrives the property 
shall be actually delivered. This, as already 
said, may, as in the ca.se of grain, be by a de- 
livery of warehouse receipts, for the quantity 
and quality agreed upon, rather than for any 
particular lot. The 'vendee under such an 
agreement may, before the time for delivery 
to him has arrived, agree to sell or transfer 
his right to the goods, or under the contract to 
some one else, who, should he retain the same, 
would be entitled to receive possession there- 
of at the time agreed upon by the parties 
through whom he claims title. 

But where the parties, at the time of en- 
tering into an agreement for the purchase and 
sale, apparently, of goods for future delivery, 
agree that no title to any property shall pass, 
and that nothing shall be delivered,— no de- 
livery made; or where, from the nature of 
the transaction and the manner and method 
of carrying on the business, it is apparent 
that such was the intention of the parties, al- 
though not expressed, but the agreement or 
understanding was that at the time fixed for 
delivery they should settle, upon a basis of 
the then market price of the commodity, by 
the losing party paying to the other the differ- 
ence,— such an agreement would be one that 
the law would not recognize and enforce. It 
would not constitute a sale or an agreement 
to sell property of any kind, but one to specu- 
late upon the prices that certain property 
would be likely to bring at some future day. 

The distinction was clearly pointed out in 
Rumsey v. Berry, 65 Me. 574. The court 
said: "The mischief and illegality arises 
when the apparent contract is not the real 
one; when it is a mere cover for ulterior de- 
signs, and such as are not authorized by 
law. A contract for the sale and purchase 
of wheat to be delivered in good faith at a 
future time is one thing, and is not incon- 
sistent with the law. But such a contract 
entered into without an intention of hav- 
ing any wheat pass from one party to the 
other, but with an understanding that at 
the appointed time the purchaser is merely 
to receive or pay the difference between the 
contract and the market price, is another 
thing, and such as the law will not sustain. 
This is what is called a settling of the dif- 
ferences, and as such is clearly and only a 
betting upon the price of wheat, against 
public policy, and not only void, but de- 
serving of the severest censure." 

This question was fuUy discussed by Ag- 
new, J., who delivered the opinion of the 
court in Kirkpatrick v. Bonsall, 72 Pa. St. 
15.5, where the court held a certain conti-act 
was not, on its face, a gambling contract, 
but that its character might be weighed, in 
connection with other evidence, on the ques- 
tion that the transaction was a gambling 
scheme. The court said a bargain for an 
option may be legitimate and for a proper 



business object. "But it is evident such 
agreements can be readily prostituted to the 
worst kind of gambling ventures, and there- 
fore its character may be weighed by a ju- 
ry in connection with other facts in consid- 
ering whether the bargain was a mere 
scheme to gamble upon the chance of pi'ices. 
The form of the venture, when aided by 
evidence, may clearly indicate a purpose to 
wager upon a rise or fall in the price of oil 
at a future day, and not to deal in the arti- 
cle as men usually do in that business. We 
must not confound gambling, whether it be 
In corporation stocks or merchandise, with 
what is commonly termed 'speculation.' 
Merchants speculate upon the future prices 
of that in which they deal, and buy an<l 
seU accordingly. * * * iheir speculations 
display talent and forecast, but they act up- 
on their conclusions, and buy and sell in a 
bona fide way. Such speculation cannot be 
denounced. But when ventures are made 
upon the turn of prices alone, with no bona 
fide intent to deal in the article, but merely 
to risk the difference between the rise and 
fall of the price at a given time, the case 
is changed. The purpose then is not to deal 
in the article, but to stake upon the rise or 
fall of its price. No money or capital Is 
Invested in the purchase, but so much only is 
required as will cover the difference, — a mar- 
gin, as it is figuratively termed. Then the 
bargain represents not a transfer of prop- 
erty, but a mere stake or wager upon its fu- 
ture price." 

See, further, Grizewood v. Blane, 11 C. B. 
526, where it was held that a contract to 
purchase shares of stock without the in- 
tention to deliver or receive them was a 
gaming contract. 

In Yerkes v. Salomon, 11 Hun, 473, it was 
said that the authorities were abundant up- 
on the proposition that, if neither party in- 
tended to deliver or accept shares, but mere- 
ly to pay differences according to the rise or 
fall of the market, the contract would be a 
gaming one. And in that case it was held 
to be error to exclude a question asking 
what the intention at the time the contracts 
were made was, — whether to tender or call 
stock, or merely to settle upon differences. 

It is clear from these authorities that the 
form of the contract on its face is not con- 
clusive, but that its character should be con- 
sidered by the jury in the light of all the 
surrounding facts and circumstances, in or- 
der for them to determine whether a mere 
scheme to gamble upon prices was the in- 
tention, or an actual bona fide sale of grain 
to be delivered at the time mentioned. 

There were some suspicious facts and cir- 
cumstances in this case. The weight there- 
of, or the proper conclusion to be arrived 
at from a view of the whole case, it is not 
for this court to determine. The whole case, 
under proper instructions, should have been 
submitted to the jury, and the court erred 
in withdrawing the case from them. There 
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must, therefore, be a new trial ordered, up- 
on which the case may appear In one of 
three different aspects: 

First. If the parties acted in good faith, 
and the agreement made contemplated an 
actual purchase and delivery of grain, and 
such a purchase was in fact made, then the 
amount paid by plaintiffs in error to cover 
any loss which defendants might suffer or 
become responsible for on account of a de- 
cline in the price or value of the grain pur- 
chased cannot, to the extent of such loss, 
be recovered back. 

Second. If, under the agreement made, 
neither party contemplated or intended that 
any grain should in fact be purchased or de- 
livered, but that at the time mentioned for 
delivery the difference between the contract 
and the market price should be paid to the 
person entitled to receive the same, such 
agreement being void as against public poli- 
cy, and both parties being equally in the 
wrong, the law would afford no assistance 



to either, and the amount paid over as a 
margin could not be recovered back. 

Third. If plaintiffs In error, acting in en- 
tire good faith, authorized defendants to 
purchase grain for them, to be delivered at 
a future date, contemplating and intending 
that an actual purchase of grain and a de- 
livery thereof to them would be made, but 
the defendants, withdut being Induced by 
plaintiffs' action into any misunderstand- 
ing, did not in fact make or cause to be 
made an actual bona fide purchase of grain, 
but acted upon the theory that the differ- 
ence in price only should be accounted for 
and paid, then, and under sucB circumstan- 
ces, plaintiffs, upon discovery of such facts, 
would have a right to repudiate what had 
been done, and recover back the amount by 
them advanced or paid over to the defend- 
ants. 

.Judgment reversed, with costs, and a new 
trial ordered. 

The other justices concurred. 
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MORRISSEY V. BKOOMAL et al. 
(56 X. W. 383, 37 Neb. 766.) 
Supreme Court of Nebraska. Oct. 4, 1893. 
Commissioners' decision. Appeal from dis- 
trict court, Lancaster county; Hall. Judge. 

Action by John C. Monissi^y against 
George Broomal and others for an injunction 
and other relief. Defendants had decree, 
and plaintiff appeals. Affirmed. 

G. M. Lambertson, for appellant. Lamb, 
Ricketts & WUson, for appellees. 

RAGAN, C. March 1, 1889, appellant was 
a grain dealer in Nebraska, and appellees 
were commission merchants in Chicago, 111. 
These parties entered into a written con- 
tract bearing said date, in words and fig- 
ures as follows: "This agreement, made this 
first day of March, 1889, by and between 
Wanzer & Co., of Chicago, 111., of the first 
part, and J. C. Morrissey, of Lincoln, Ne- 
braska, of the second part, witnesseth as 
follows: Wanzer & Co. agree to loan to 
said Morrissey a sum not exceeding th J'ty 
thousand dollars, to be used In the pur- 
chase of corn and other grain, seeds, uil-.. 
in the state of Nebraska, the rate of 
interest on the same to be seven per 
cent, per annum, to be charged monthly, 
as said Morrissey's indebtedness may ap- 
pear. Said Morrissey agi-ecs to give his 
promissory notes at 30, 60, and 90 days, to 
be renewed from time to time, as may be 
necessary, for the entire sum so loaned, to- 
gether with crib or warehouse receipts rep- 
resenting aU the gi-ain purchased with such 
fimds, or other grain or produce of fully 
equal value. Said Morrissey fm-ther agi-ees 
to sell through said Wanzer & Co., for fu- 
ture delivery in the Chicago market, corn 
equal to the amount of ear corn purchased 
with funds furnished by Wanzer & Co., 
which sales may be charged from month to 
month, as may be directed by said Morris- 
sey. For the purchase and sale of this grain 
said Morrissey agrees to pay Wanz-^r & Co. 
one-sixteenth of one cent par buslit'l per 
month on all corn on hand at the close of 
each and every month, which shall cover 
the charge of changing from month to 
month; and if pm-chases and sales of this 
character are made in any month in excess 
of the amount of corn on hand, the charge 
of such purchase and sale, or sale and pur- 
chase, shall also be one-sixteenth of one 
cent per bushel. Said Jfrrrlssey agi-ees to 
ship to Wanzer & Co. al i;rain, seeds, and 
other produce purchased by him; Wanzer & 
Co. to seU the same in the Chicago market 
in such manner as in their judgment shall 
best serve the interests of said Morrissey, 
and the commission charge for such serv- 
ice shall be one-half cent per bushel for 
corn, and for all other grain or produce one- 
half the rates provided for by the rules of 
the Chicago Board of Trade for the ship- 
ment of nonmembers of said board of trade: 



provided, however, that said Morrissey shall 
have the privilege of selling such grain on 
track or of shipping it to other markets, 
having fijst obtained the written consent of 
said Wanzer & Co., said Morrissey to pay 
to Wanzer & Co. the sum of $2.00 per car on 
every car of srain or seed or produce shipped 
by him or his agents during the life of this 
contract, and not handled by said Wanzer 
& Co., which .$2.00 per car shall be in li^'U of 
the one-half cent per bushel above provi led 
for. Said Morrissey shall make a full state- 
ment at the close of each calendar month of 
the amount of the grain on hand and the 
amount of grain sold or shipped by him diu:- 
mg that month other than to Wanzer & Co., 
and on receipt of said statement of Wanzer 
& Co. shall make the charges provided for 
in this agreement. Said Morrissey shall al- 
so fm-nish to said Wanzer & Co., on their 
request, a full and unreserved statement of 
his financial condition, as they may de- 
mand from time to time. Besides such sums 
of moneys as are above provided for, Wan- 
zer & Co. agree to pay drafts attached to 
negotiable bills of lading to nearly the value 
of the property so represented. Said Wan- 
zer & Co. agree to report daily all sales of 
property for account of said Morrissey, and 
to furnish him with such information as 
.ie may request concerning such sales, and 
1o make all returns as promptly as possible. 
Said Morrissey further agi-ees to pay inter- 
est on all sums Wanzer & Co. may deposit 
as margins on transactions made in his be- 
half, and said Wanzer & Co. shall notify said 
Morrissey of the deposit of said margin. 
This contract shall be terminated on the first 
day of March, 1890, Wanzer & Co. reserving 
the right to terminate the same by giving 30 
days' written notice; and on the termination 
of this contract, either by such notice or at 
the expiration of the time herein agreed, said 
Wanzer & Co. shall be entitled to collect 
from said Morrissey a sum equal to one-half 
+h° charges said Wanzer & Co. would re- 
ceive on the grain said Morrissey shall then 
have on hand, according to the aforenamed 
rates in this contract. J. C. Morrissey. 
Wanzer & Co." 

Under this contract appellees advanc<M. ap- 
pellant .fl9,7.j0. for which appellant gave 4iis 
notes, secured by warehouse or crib rect^ts 
on grain stored in his eilevators in Nebras.in. 
In January, 1890, appellees held a note of 
appeUant for $2,000, dated March 15, IS^Ii. 
due 60 days after date, on which there wa-.-t 
due and unpaid $1,230, and some interest, 
to secure the payment of which appellei'S. 
held certain warehouse or crib receipts is- 
sued to them by the appellant on grain in 
his elevators. At this date— January, 180:> 
—appellees sent this note and the crib re- 
ceipts to a bank in Lincoln, Neb., for col- 
lection. It appears that while the bank 
held the note and warehouse receipts, appel- 
lant brought this action in the district court 
of Lanc.ister county to enjoin the appellees 
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and the bank from transferring or dispos- 
ing of tlie warehouse receipts, and from tak- 
ing possession of the grain covered by them, 
and to cancel said securities. Appellees filed 
a cross petition in this action, setting out the 
contract above, the giving to them by appel- 
lant of the note and crib receipts to secure 
the payment of the same, and that the note 
-was unpaid, and prayed fo" an accounting of 
the amount due on it, and a foreclosm-e of 
i;heir lien on the grain, and a sale of the 
same to satisfy the amount found due. Ap- 
.pellant then dismissed his injunction suit, 
and filed an answer to appellees' cross peti- 
tion, which, after admitting the execution of 
;the contract and note and crib receipts, set 
■out the following defenses: (a) A general de- 
nial of the averments of the cross petition. 
<b) That the crib receipts soufjht to be fore- 
closed had been satisfied by grain shipped 
and money remitted by the appellant to ap- 
pellees according to the terms of the con- 
tract, and that the grain so shipped was 
grain purchased with the money borrowed 
by the appellant of the appellees and the 
money remitted was proceeds derived from 
the .sale of the gi-aiu purchased with the 
money borrowed of the appellees, and that 
appellant had no grain in his possesrion cov- 
ered by said warehouse receipts, (c) That 
the appellant was financially responsible, 
and therefore appellees had a complete and 
adequate remedy at law, and that the court 
was without equitable jurisdiction, (d) That 
.:the contract between the parties, and the 
:aiotes executed in pursuance thereof, were 
.usurious, (e) That "the contract is illegal 
;and void, having been made in violation of 
the law, and against public policy, in so far 
ras the plaintiff agrees to make good any 
margins advanced by the defendants on 
: grain bought or sold for futui'e delivery on the 
board of trade, « * * the same being a 
; gambling contract." (f) A counterclaim that 
:-appellant was induced to sign the "contract 
with the belief and the understanding and 
.agreement that the ssme should continue in 
force for one year from its date, and with 
the understanding and agreement then had 
auB with the understanding and igreoment 
.siib.sequently had with the defend ints that 
sl&d contract should continue in force one 
year from its date; * * * and the plaintiff 
avers that notwithstanding said clause au- 
thorizing said forfeiture of said contract at thr 
■option of the defendants on thiPty days' notice 
was in said contract at the date of its execu- 
tion, yet it was then agreed and unrlerstood 
by and between tlie plaintiff and defendants 
that said clause should have no force and 
effect; * * ■* that the plaintiff contin- 
ued to do business with the defendants un- 
itil about the 18th of November, 1889, when 
:the said defendants arbitrarily, unjustly, 
and without any good cause or reason noti- 
fied the said plaintiff that said contract 
■ would be. forfeited on or about the 20th day 



of December, 1889; * * * and by rea- 
son of the notice of said defendants that 
said contract was terminated, and their re- 
fusal to carry it into effect and advance 
said moneys for one year, as understood 
and agreed between the plaintiff and defend- 
ants, and by reason of the defendants' re- 
call of all the moneys advanced and loaned, 
said plaintiff was damaged in his business 
and credit and put to gi'eat expense in the 
sum of $10,000." The prayer of this an- 
swer was that the cross petition of the 
appellees might be dismissed, and the ap- 
pellant m-jht have such other relief as in 
equity and good conscience the court might 
find him entitled. To this answer appellees 
filed their reply, denying all the allegations 
of new matter in the answer. There was a 
trial to the court, who found all the issues 
in favor of the appellees, but found that ap- 
pellant had sold and shipped the identical 
grain covered by the crib receipts, and the 
court rendered a personal judgment against 
the appellant for the amount due on the 
note. 

When the issues were complete, appellant 
moved the coxu-t to transfer the case to the 
law docket, and impanel a jury for the trial 
of the case. This motion the court over- 
niled. When the trial was about to begin, 
appellant again moved the court for a jury 
trial on the issues of the facts involved in 
the case. This motion the court overruled. 
The overruling of these motions is the first 
complaint made by the appellant here. 
Whether this ruling of the court was correct 
depends upon the natm-e of the issues made 
by the pleadings, and the character of the 
refief demanded. The cross petition alleged 
the making and delivery by the appellant to 
appellees of a note and certain warehouse 
receipts on grain in his elevatora to secm-e 
the payment of the note; that the note was 
past due and unpaid. Appellees' prayer 
was for a foreclosm-e of the liens on the 
grain, and a decree for its sale to pay th(; 
jnnoimt due on the note. The answer ad- 
mitted the execution of the notes and aecu- 
rities, but alleged that the liens or crib re- 
ceipts had been discharged; that the note 
was usurious; tliat the contract out of 
which the subject-matter of the claim in the 
cross petition grew was void, being a gam- 
bling contract; that said conti-act, as writ- 
ten, was not as agreed and understood by 
he parties; and there was a prayer for a 
reformation of it. The cross petition de- 
manded equitable relief only. It invoked 
the equity powers of the court, and the is- 
sues made by the cross petition, the answer 
of the appellant thereto, and the reply of the 
appellees were entirely equitable; but ap- 
pellant also alleged by way of counterclaim 
in his answer that he had been damaged $10,- 
UuO by the wrongful termination of the con- 
tract by the appellees. Did this coimter- 
claim of the appellant for damages oust the 
court of its equitable jMisdiction? Is a de- 
fendant to a n nrelv enniti ihlo anit onHtlo/l n... 
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a matter of right and law to a jury for the 
trial of an issue of law which he has volvm- 
tarUy brouijat into the case? We think 
not The appellant had a right, if he was 
so minded, to file his counterclaim for dam- 
ages in this equity suit. It was an inde- 
pendent cause of action existing in his fa- 
vor and against appellees, but apnellant's 
cause of action on his coimterclaini was not 
lost to him or barred had he left I* out of 
this suit. The action as made by the ap- 
pellees in their cross petition was one pure- 
ly of equitable cognizance; but part of the 
relief demanded by the appellant could only 
je granted by a court of equity. The famil- 
iar principle is that when a court of equity 
acquires jurisdiction over a cause for any 
purpose it may retain the cause for all pur- 
poses, and proceed to a final determination 
of all the mattters put at issue in the case. 
1 Pom. Eci. Jur. § 181, and cases cited. In 
Wilson V. Johnson, 74 Wis. 337, 43 N. W. 
Kep. 148, it is said: "An action to enforce- 
a lien upon a pledge is an equitable one, 
triable by the court." In Loan Co. v. Won;- 
worth, 2.5 Pac. Rep. 298, the supreme court 
of Washington say: "As the foreclosure of 
a mechanic's lien is a proceeding cognizable 
in a court of equity, the mere fact that the 
defendant in such suit interposes a counter- 
claim for damages, as he is allowed to do 
by the laws of Washington, is not sufficient 
to divest such com"t of its jiu-isdiction, antl 
to entitle the defendant to demand a trial 
by jury." This court said in Dohle v. Ma- 
chine Co., 15 Neb. 436, 19 N. W. Rep. t>-l-i, 
that "an action to foreclose a mechanic's lien 
is essentially a suit in equity, and a party 
is not, as a matter of right, entitled to a 
jury trial therein." See, also, Gormley v. 
Clark, 134 U. S. 338, 10 Sup. Ct. Rep. ^M; 
Ryman v. Lynch, 76 Iowa, .■5S7, 41 N. W. Rep. 
320. After the evidence was in, it appeared 
that the grain called for by the warehouse 
receipts sought to be foreclosed had been 
already disposed of by the appellant, and 
his counsel now contends that the court 
should have then impaneled a jury. But 
this position is untenable. The court was 
sitting in equity. It had before it on the 
pleadings an equitable action, and it did not 
lose its jurisdiction because the evidence dis- 
closes that the only adequate relief it could 
afCord was a personal judgment. "Van Rens- 
selaer V. Van Rensselaer, 113 N. Y. 207, 21 
X. E. Rep. 75. The court was right in re- 
fusing the appellant a jury trial. 

The contract between the appellant and 
appellees contained this clause: "This con- 
tract shall be terminated on the first day of 
March, 1890, Wanzer & Co. reserving the 
right to terminate the same by giving thirty 
days' written notice; and on the termina- 
tion of this contract, either by such notice 
or at the expiration of the time herein 
agreed, said AVanzer & Co. shall be entitled 
to collect from said Jlorrissey a sum equal 
to one-half the charges said Wanzer & Co. 
would receive on the grain said ilorrissey 



shall then have on hand, according to the- 
aforenamed rates in this contract." On No- 
vember 18, 1889, appellees notified appellant 
in writing of their election to terminate said 
contract on December 20, 1889, and on saia 
last date appellees terminated the contract.. 
The appellant's next point is that the con- 
tract between him and the appellees was to 
continue in force until March 1, 1890, not- 
withstanding the agreement therein that the 
appellees might terminate it sooner. Appel- 
lant bases this contention on an agreement 
which he alleges existed between himself 
and appellees to that effect, outside of the 
instrument itself. The court found this is- 
sue against the appellant, and rightfully so. 
We cannot stop here to quote the corre- 
spondence between the parties leading up to- 
the execution of this agreement, but it set- 
tles beyond aU doubt that the contract as 
signed and as it exists is in all respects, as 
all parties thereto understood it ait the time 
of its execution. The evidence shows that 
the appellees refused absolutely to contract 
with appellant on any terms, unless the 
right to terminate the contract on 30 days"^ 
notice was reserved to them in the instru- 
ment. There was much correspondence be- 
tween the parties on this very clause, prior- 
to the execution of the contract; and it is" 
a waste of words, in the face of this record, 
to say that appellant did not know that the 
right to terminate the agreement was re- 
served, or that there was any agreement or 
understanding, even on appellant's part, that 
the contract should, at all events, run to 
March, 1890. Appellant contends, however, 
that notwithstanding the clause in the agree- 
ment reserved to appellees the right to ter- 
minate it on giving 30 days' notice, the con- 
tract could not, as a matter of law, be thus 
terminated. We do not so understand the law. 
When the right to terminate a contract on 
notice is reserved without any fraud or mis- 
take, but with the actual knowledge and 
consent of all parties to the agreement, Ir 
is as valid in law as any other clause of the- 
instrument; and the courts, when called up- 
on, will enforce it, unless to do so would 
be manifestly contrary to equity and gooa 
conscience. In Ireland v. Dick, 18 Atl. Rep^ 
7.3.5, the supreme court of Pennsylvania say: 
"The appellants accepted a license from tlie 
appellees for the manufacture of drilling: 
jars. * * * The agreement was in writ- 
ing; that is, it was a printed form, filled in 
as to names, dates, etc., in writing, and 
with the addition in the right-hand margin 
of the foUowing stipulation: 'It is agreed 
by the parties of the first part that the par- 
ties of the second part can cancel this license- 
by giving thirty days' notice in writing.' 
This portion of the instrument * * * is 
presumed to express the exact agreement or 
the parties upon the subject. Both of the- 
parties acted under the agreement tmtil De- 
cember 19, 1878, when the licensees under 
the written clause * * * sent a notice to- 
the licensors in the foUowing terms: 'We 



yio 



ILLEGAL SALES. 



■wish to cancel our license concerning the 
manufacture of drilling jars * * * as per 
contract.' It is entirely clear that this let- 
ter was an absolute and complete rescission 
of the agreement." 

The district court found that the appel- 
lant was not entitled to recover any damages 
from the appellees by reason of their hav- 
ing terminated tlie contract, and that find- 
ing is the next in oi-der of appellant's com- 
plaints; and this claim for damages is based 
solely on the assumption that the appellees 
violated their contract with the appellant. 
But did thoy? The contract was terminated 
in accordance with its provisions. There is 
no evidence tending to show that it was ter- 
minated by tlie appellees for a sinister pur- 
pose, nor that in exercising their right to 
terminate it they acted maliciously or arbi- 
ti'arily. Indeed, tiie evidence would support 
a finding that the appellant's own violation 
of the contract afforded sufHclent grounds 
for its termination by the appellees, had 
the contract by its terms required tlie ex- 
istence of such grounds as a prerequisite to 
the right of the appellees to terminate it. The 
evidence shows that the appellees, however, 
ui no respect violated either the letter or 
spirit of <he contract; nor has the appel- 
lant sustained any damages by rea.son of 
its termination for which appellees can be 
made liable. The losses, if any, suffercsd by 
the appellant in consequence of the termina- 
tion of the agreement, were such only as he 
must have known, when he signed the con- 
tract, might ensue if it should be terminated 
according to its provisions. 

The appellant also claims that the court's 
finding that the conti-act between the par- 
ties therpto was not usurious is erroneous. 
By the terms of the contract appellant was 
to pay 7 per cent, interest on all money 
loaned him by the apjipllees, the money I)nr- 
rowed to be used in the purchase of grain. 
Appellant was to pay appellees a comui.tision 
of one-half of one cent per bushel for selling 
grain shipped to them and $2 per car on divert- 
ed shipm. juts; that is, for all grain he shipped 
to others than appellees, and which grain 
had been purchased with money furnished 
by them. Appellant was also to seU through 
the appellees, for future delivery in Cliicago 
market, com to equal the amount of eai- 
corn purchased by the appellant with the 
money borrowed; and for making these 
sales appellant was to pay appellees one- 
sixteenth of one cent per bushel on all corn 
appellant had on hand at the close of each 
month. Appellant now contends that as the 
amount paid appellees on diverted shipments, 
?412, the amount paid for commission on 
sales for future delivery, $189.24, added to 
the amount paid as inteic-st, $788.48,— ex- 
ceeded 10 per cent, interest on the money 
during the time it was loaned; that, there- 
fore, the agreement ^vas usurious. The con- 
tract is not on it,s face necessarily a usu- 
rious one. Appellees were engaged in the 
buying and selling of grain on commission, 



and had a right to lend their money at law- 
ful rates of interest to such parties and on 
such terms as would probably Increase thoir 
commission business, and out of which in- 
crease they might derive additional profit. 
The circumstance that their profits growing 
out of the transaction covered by the con- 
tract exceeded the legal rate of interest on the 
amount of money actually embarked in the 
enterprise does not afford conclusive proof 
that the agreement was in fact a usurious 
one. At the most, this circumstance was 
evidence tending to sJiow that the inten- 
tion of the parties was to make the contract 
a cover for usurious transaction^. The ques- 
tion is: Were these charges for diverted 
siiipments and for making sales for future 
delivery honestly so intended by the parties 
as compensation for such services, or were 
these charges invented as a cover for usuiy? 
This was a question of fact for a trial court 
to determine. He has found that the trans- 
actions were not usurious ones, and the evi- 
dence supports that finding. Cockle v. 
Flack, 9.S TJ. S. 344; Beckwith v. Manu- 
facturing Co., 14 Conn. 594. 

Finally, it is said by the appellant that the 
contract between him and the appellees was 
a gambling contract, and void. If this is 
so, it must appear either from the instru- 
ment itself or from the transactions of the 
parties under it. The expressions in the con- 
tract which it is alleged show it a gambling 
contract on its face are as follows: "Said 
Morrisspy further agrees to sell through said 
Wanzer & Co., for future delivery in the 
Chicago market, corn equal to the amouijt 
of ear corn purchased with funds furnished 
by Wanzer & Co., which '.sales may be 
changed from month to month, as may be 
directed by said Morassey. For the pur- 
chase and sale of this com said Morrissey 
agrees to pay said Wanzer & Co. one-six- 
teenth of one cent per bushel per month 
on all com on hand at the close of each 
and evei-y month, which shall cover the 
charges of change from month to month; 
and, if purchases and sales of this charac- 
ter are made in any month in excess of the 
corn on hand, the charge of such purchase 
and sale, or sale and purchase, shall also 
be one-sixteenth of one cent per bushel. 
Said ilorrissey further agrees to pay inter- 
est on all sums said Wanzer & Co. may de- 
posit as margins on transactions in his be- 
half, and said Wanzer & Co. shall notify 
said Morrissey of tJie deposit of said mar- 
gins." The substance of the first quotation 
is that the appellant would sell through ap- 
pellees, in the Chicago market, for future 
delivei-y, as much corn as appellant pur- 
chased with tlie money borrowed of the 
appellees; in other words, it was an agree- 
ment to sell grain for future delivery. "The 
sale of grain for deliveiy in tlie future is a 
vaUd contract." Gregoiy v. Wendell, 30 
Mich. 337. "If a party has property under 
his control he has a right to sell it to be 
dehvered at a future time." Sanborn v. 
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Benedict, 78 331. 309. "The purclia.se of grain 
at a certain price per bushel, to be delivered 
in the future, is not an illegal or gambling 
contract." Pixley v. Boynton, 79 111. 351; 
Irwin V. Williar, 110 U. S. 499, 4 Sup. Ct. 
Hep. 160. "The vaUdity of option contracts 
depends upon the mutual intention of tlie 
parties. If it is not the Intention in making 
the contract that any property shall be de- 
livered or paid for, but that fiotitious sales 
shall be settled on difference, the contract 
is Illegal; but if it is the good-faith intention 
of the seller to deliver, or the buyer to pay, 
and tiie option consists merely in the time 
of the deliveiy, within a given time, the 
contract is valid, and the putting up of 
margins to cover losses which may accrue 
from fluctuations of the price is legitimate 
and proper." Banii v. Carr, 1.5 Fed. Rep. 438, 
cited in "Whitesides v. Hunt, 97 Ind. 191. '-A 
bona fide contract for the actual sale of 
grain, deliverable within a specified future 
month, * * * is not a gambling contract." 
White V. Barber, 123 V. S. 392. 8 Sup. Ct. 
Rep. 221. "Contracts for future delivery of 
pei-sonal property which the vendor does not 
own or possess, but expects to obtain by 
purchase or othei-wise, are valid if, at the 
time of making tihe contract, an actual 
transfer of the property is contemplated by 
at least one of the parties to the transac- 
tion." Bibb V. Allen, 149 U. S. 481, 13 Sup. 
Ct. Rep. 950. It seems settled from the fore- 
going authorities that this agreement to sell 
grain for future delivery is not, on its face, 
a gambling contract. 

The substance of the second quotation is 
that the appellant agreed to pay interest on 
all sums of money appellees might advance 
for him as margins on transactions in his 
behalf. What transactions? Gambling 
transactions? We do not think such is a 
fair construction of the language of this in- 
strument. "Where a contract is capable of 
two constructions, the one making it valid 
and the other void, the law will adopt the 
construction that upholds the contract." 
Whart. Cont. § 337. To say that this clause 
shows that the intention of the parties to the 
contract was to engage in gambling transac- 
tions in grain under it would be a forced 
construction of the language. "A contract 
for the sale of gram for future delivery be- 
ing legal, it logically follows that the agree- 
ment of the appellant to pay interest on 
moneys advanced for him by the api)ellees 
to protect these sales against the fluctua- 
tions of the market did not taint the con- 
tract with the vice of gambling." Gru- 
man v. Smith, 81 N. Y. 25; GregoiT v. 
Wendell, 39 Mich. 337. In Rudolf v. Win- 
ters, 7 Neb. 125, this court said: "A contract 
to operate in grain options, to be adjusted 
according to difterencs in the market value 
thereof, is a contract for a gambling trans- 
action, which the law will not tolerate." 
We adhere to that decision. To the same 
effect, see Embrey v. .Jemison, 131 U. S. 33G, 
O Sup. Ct. Rep. 77IJ: Sprague v. ^^'arreu, 2(J 



Xeb. 326, 41 N. W. Rep. 1113; Watte v. 
.\ ickersham, 27 Xeb. 457, 43 N. W. Rep. 259. 
But the conti-act we are considering does 
Jot come within the rule laid down by those 
cases. The true question here is from the 
terms of this contract, what was the inten- 
tion of the parties thereto? Was their in- 
tention to buy and seU graiu upon the 
market, and settle the differences without 
any delivery? If so, the contract was a 
gambling one, and void. But to render a 
contract invalid it must appear, either from 
the instrument itself or from the evidence 
outside, that at the time of its execution the 
mutual intent of the parties " was that no 
deliveries of grain should be made under it, 
but the difference in the price paid. We are 
af the opinion that this contract, on its face, 
cannot be held a gambling one. 

But appellant insists that if this agree- 
ment cannot be construed from its text to 
be a gambling contract, such facts never- 
theless appear of evidence. We cannot 
quote all the testimony to this point. The 
appellees testified that they had no inten- 
tion by entering into this contract to specu- 
late or gamble in the price of grain. The 
appellant testified as follows: "Question by 
the Court: What do you mean by 'selling 
for future dehvery?' Answer. I will explain 
that to your honor. We in the gi-ain busi- 
ness build cribs and elevators for the pur- 
pose of getting storage out of our grain. We 
buy the grain from the farmer in November 
and December and Januaiy, during the win- 
ter months, when there is good storage 
charges. The winter storage is gSnerally 
about 4 cents from December until May. 
* * * Xow, whan a man takes and fills 
a crib up in X'ovember he has money to pay 
for it,— he has money to pay for it in the 
bank,— and he don't ship it out. but puts it 
in the crib, and fills the cribs up; and as he 
fills the crib he wires a commission house 
in Chicago, 'SeU -j.OOO bushels March deliv- 
ery against my actual corn in crib.' Q. Then 
he actually intends to deliver that corn? A. 
Yes, sir. Q. Is that a gambling contract? 
A. That is not a gambling contract when 
you sell com in crib for future delivery, 
when you have the actual corn. Q. Was 
there anything of that kind in this contract 
between you and Wanzer & Co.? A. I don't 
think there was any gambling any different 
from selling against the corn which was 
being held in cribs. A. Anytliing in the con- 
tract? A. Not on my part, any other inten- 
tion than that 1 went into this contract for 
to get the storage charges. I had money 
enough to run this business. The object 
was to put the corn in store, and get the 
winter storage on it. "* * * That was 
the inducement for going into that con- 
tract." The record also shows that the ap- 
pellant from time to time sold for future 
delivery as much grain as he had on hand, 
and when the time arrived to make delivery, 
instead of shipping the grain he had in the 
cribs, he would buy gi-ain on the market to 
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fill or offset the sales made, and resell the 
grain on hand for a future delivery. These 
transactions, or rather the record of them, 
would make It falsely appear that the appel- 
lant sold very much more corn than he ever 
paid for dm-ing the time of the transactions; 
and it is this feature of the dealings of the 
parties that appellant's counsel claims es- 
tablishes by the acts of the parties to the 
contract under it a gambling character. But 
we think this is not a fair deduction from 
the evidence. It shows that all these sales 
and purchases of appellant on the market 
were based nn grain he had on hand, and 
that this selling and buying on tlie market 
was not dealing in options, not betting on 
the rise and fall of the market, but pur- 
chases made to fiU sales he had previously 
made, and thus obviated the necessity of 
deUvery of the grain he had in his cribs in 
Nebraska. The case of Douglas v. Smith, 
74 Iowa, 468, 38 N. W. Rep. 163, is one in 
which the facts were substantially the same 



as in the case at bar, and that court said: 
"Where country gi-ain buyers had a large 
quantity of corn in cribs, and they made 
sales from time to time, through Chicago 
commission merchants, for future delivery 
of No. 2 corn, but fearing that their corn 
would not grade No. 2, and hoping that it 
would improve with age, they bought in and 
resold, intending to deliver the corn to cover 
their sales, held, that the transactions were 
not illegal, so as to defeat their brokers in 
the collections of the margins advanced for 
them." The facts in this case bring the 
ti-ansactions of the parties within the opera- 
tion of the decisions of the case last above 
cited. The preponderj-nce of the testimony 
establishes the fact that the sales made by 
the appellant were not wagers, but that the 
grain was to be actually delivered at the 
time agreed upon. The decree of the dis- 
trict court is right, and the same is in all 
things affirmed. The other commissionera 
concur. 
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WHITE V. BARBER (two cases). 

(8 Sup. Ct. 221, 123 U. S. 392.) 

Dec. .5, 1887. 

En-or to the circuit court of the United States 

for the Northern district of Illinois, and appeal 

from the circuit "ourt of the United States for 

the Xorthem district of Illinois. 

The fii-st one of these cases is an action at 
law brought on the tenth of Jlay, 1883, by 
James B. White against George M. Barber, in 
the superior court of Cook county, Illinois. The 
declaration demanded the sum of $15,000, and 
declared on the common counts. The defend- 
ant pleaded non assumpsit. In June, 1883, the 
cause was removed by the defendant into the 
circuit court of the United States for the North- 
ern distiict of Illinois. At the trial, in Feb- 
ruary, 1884, there was a verdict for the de- 
fendant, followed by a judgment for him, to re- 
view which the plaintiff has brought a vmt of 
error. There wi-s a bill of exceptions, the 
whole of which is, in substance, as follows: 

The plaintiff introduced the following evi- 
dence: 

James B. White, the plaintiff, testified that 
now, and during the time in question, he resided 
at Fort Wayne, Indiana, engaged in the busi- 
ness of dealing in general merchandise; that in 
1879, and prior thereto, one A. S. Maltman, of 
Chicago, acted as his agent in purchasing and 
fon\'arding merchandise of various kinds. 
"About September, 1879, desiring to do some 
trading on the board of trade, Chicago, I asked 
Maltman to recommend some good responsible 
broker on the board of trade, through whom I 
could do business; that Maltman recommended 
the defendant, who th^n, and during the time 
in question, was a broker residing in Chicago, 
and doing business on the board of trade; that 
thereupon I commenced trading on the board, 
sending my orders at first to Maltman, who 
communicated them to the defendant; that 
about December, 1879, I came to Chicago, made 
the acquaintance of defendant, and thereafter 
did business directly with him; that I contin- 
ued to do business with defendant during the 
years 1S79, 1880, 1881, and 1882, Isuying and 
selling on the board, through the defendant, as 
broker, com, wheat, oats, pork, and other com- 
modities, and that about April 19, 1882, I had 
a settlement with defendant, in which all pre- 
vious dealings were adjusted; that up to this 
time the transactions which I had made through 
defendant on the board amounted to $10.5,000 
in 1879, $1,718,000 in 1880, $040,000 in 1851, 
and $072,000 in 1882; that in November or De- 
cember, 1879, and at other times prior to the 
settlement in April, 1882, I had conversations 
with the defendant in which I told defendant 
that I was a merchant in Fort Wayne, and did 
not want it knovra that I was engaged in specu- 
lating on the board of trade in Chicago, as it 
might affect my credit, and that the account 
could be kept in the name of A. S. Maltman; 
that I considered it a hazardous business, but 
was willing to gamble provided I could have a 
fair show that I wanted my deals placed with 
responsible parties, so that I could get my mon- 



ey when I made it: that I didn't want any of 
the propei-ty, but meant simply to do a gambling- 
business; that defendant told me [plaintiff] 
that he knew what I wanted; that Maltman 
had explained my situation and business; that 
he would deal only with responsible parties, and 
the deals should be settled so as to get the prof- 
its or losses; that defendant told me [plaintiff] 
that not one bushel in a million that was^ 
bought and sold on the board was legitimate 
business; that a few of the large houses did 
some legitimate business, but most of it was 
simply trading hi differences; that he [defend- 
ant] did nothing but business of the latter kind; 
that he dealt mostly for himself; that he did 
a good deal of 'scalpmg,'— deals made and closed 
the same day, on the turn of the market; that 
he did not let his deals run over night; that, 
up to April, 1882, I [plaintiff] never delivered 
or received any of the property so sold or 
bought, nor was anything ever said by defend- 
ant to me about receiving or delivering the 
property or making arrangements to do so; 
that, from time to time defendant rendered 
statements to me [plaintiff] showing the deals 
made, the price per bushel, or, in case of pork, 
the price per 100 lbs., at which the commodity 
was bought and sold, the difference in dollars^ 
and cents, the commissions charged, and the 
total debit or credit passed to my account; that 
all the deals made were in form contracts for 
future delivery, in which the seller had the op- 
tion of delivering at any time during some 
future month; that up to April, 1882, all trades 
made by defendant for me [plaintiff] had been 
settled or closed by coimter-trades prior to the 
month in which delivery could be made; up to- 
April 19, 1882, no commodities had been deliv- 
ered to or received on these trades, nor had 
any suggestion or requirement on the part of 
Mr. Barber to deliver been made; that defend- 
ant never reported to me the names of the par- 
ties with whom trades were made on my ac- 
count, and that I never knew or inquired who 
such parties were; that, after the settlement 
in April, I commenced selling wheat for July 
deliveiy, and by the last of May had sold, 
through defendant, 100,000 bushels for that de- 
livery, which are the trades in question in this- 
case; that there was a comer in July wheat, 
and the price was forced up ten or twelve cents; 
that on the last of July I came to Chicago, had 
an interview with defendant in the morning, 
in which he [defendant] proposed to make a 
tender of No. 2 red winter wheat, the kind sold 
being No. 2 spring wheat; that No. 2 red win- 
ter is intrinsically more valuable than No. 2 
spring, but that on the last of July the former 
stood at 98 cents per bushel, and the latter at 
$1.35 to $1.37; that I [plaintiff] knew of the 
tender, and I did not object; that I met de- 
fendant later in the day, and was informed by 
him that he had borrowed warehouse receipts 
for ten thousand bushels No. 2 red winter wheat, 
and had made a tender of the same to the 
several parties to whom he had sold the wheat, 
and that such tender was in every case de- 
clined, and that said tender was made unJer 
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the following rules of the board of trade, viz.: 
'On contracts for grain for future delivery, the 
tender of the higher grade of the same kind of 
grain as the one contracted for shall be deemed 
suflicient, provided the higher grade of grain 
tendered shall not be of a color or quality that 
•will depreciate the value of the other, if mixed.' 
"Prior to December, 1S79, I bought, through 
<letendant, 100,000 bushels of corn for Decem- 
l)er delivery. I came to Chicago, and defend- 
ant told me the deal had gone against me $4,- 
500, and he said I had to close it that day. 
The loss was that amount, and I paid It that 
day. No corn was delivered on either side. In 
-January, 1880, I sold, through Bai-ber, 20,000 
l)«shels of wheat. My profit was $400. I did 
not take the profit, but sold more, and the deal 
■went against me $2,000, and I paid it up. I 
then commenced buying, and made $600 on 
March wheat bought in January. I conmaenced 
selling wheat in March, 1880, and made a good 
<Ieal of money for a few months; recovered 
losses in April, and commenced selling May 
■wheat. The May options took a sudden start 
np, and I lost $8,000, and I paid it. It was ex- 
piKSsly slated by me to Barber that I wanted 
MO property. He knew that. He said, 'Cer- 
tainly, I know that,' and that the deals should 
"be settled on the margins, — on the profits. Up 
to April, 1882, nothing had been delivered by 
me or received by me, nor had there been any 
suggestion or requirement on defendant's part 
to deliver made, on the other hand, it was 
never expected to handle the property, but mere- 
ly to trade in the different deals. Up to the 
'dose of the July deal, 1S82, no demand had 
been made on me by Barber for the delivery 
of wheat or com, or any other commodity. 
That I received the following statement of ac- 
^count from defendant about the day of its date, 
S£whicli was reacl in evidence:] 
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" 'I have 100 M July spring wh't sold for you, 
and the settling price of same as fixed by board 
of trade, (1.35,) including coms., %c.' 

"That the item of $12,000 balance in said ac- 
count consisted of money advanced and paid to 
the defendant; that the item, 'July 3rd, by 
draft, $3,000,' consisted of $3,000 money paid 
the defendant by means of a draft." 

Plaintiff testified, further, that "on April 2, 
1883, I served the following notice upon the 
defendant, by delivering to him a copy there- 
of. The defendant read the notice, admitted 
he had the money in his hands, but declined to 
pay it over." The notice was offered in evi- 
dence, and is as follows: 

"To G. M. Barber, Esq.: Iri a statement 
made by you, dated October 30, 1882, of deals 
made on my account on the board of trade, 
Chicago, you acknowledge a balance in your 
hands of $11,412.50 in my favor, being, so the 
statement says, the differeiiee between price 
you sold 100 M July wheat for me and the 
selling price of same as fixed by the board of 
trade, $1.35, including your commission of Vi 
cent. Nowyoj are hereby notified that I claim 
all contracts for sale of said wheat to be ille- 
gal and void, and forbid you to pay over any 
part of said money or balance to any one, and 
I further demand the immediate payment 
thereof to myself. James B. White. 

"Dated Chicago, April 2, 1883." 

On cross-examination plaintiff testified that, 
during all the time he traded through defend- 
ant, Maltman continued to some extent to 
act as his agent in the business with defend- 
ant; that he received some profits debited to 
him in the statement offered in evidence; that 
defendant complied with his orders, so far 
as he knows; that he didn't think defendant 
had anything to do with the corner in wheat; 
that he (plaintiff) had nothing to do with the 
appointment of a committee by the board to 
fix a selling price for July wheat: that he 
knew what was going on, and talked with A. 
M. Wright and other members of the board 
of trade about the deal, but did not enter into 
any agreement or arrangement with the other 
brokers similarly situated to the defendant 
in regard to legal proceedings to prevent the 
consummation of the corner; did not employ 
counsel on behalf of defendant, or authorize 
any steps to be taken in his name; that he 
(plaintiff) was an outsider, and was not rec- 
ognized in that matter; that he did not agree 
to pay attorney's fees, but expected he would 
have to do so, and did after the litigation was 
over; that lie knew a bill was filed; that the 
matter was contested and decided by the su- 
preme court in favor of the cornerers. The 
litigation was after a committee appointed by 
the board had fixed the seUing price at $1.35. 

In the progress of the case the plaintiff testi- 
fied further, among other things: "I left it 
for Sir. Barber to put the contracts in form 
when I wished him to buy or sell. I under- 
stood that he would go on the board of trade 
and either buy or sell, and I understood that 
he did go on the board of ti-ade and buy and 
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.sell according to my orders. There was no 
disobedience of my orders, so far as I know. 
I have no complaint to make on the score of 
aonobsen-ance of my ordere. I knew that 
while we thought the comer in July wheat 
was about to culminate, buying wheat at 
Jlilwaukee or elsewhere to fill orders was 
talked about,— a great many talked of it,— 
but it was considered that parties who at- 
tempted that got beaten, because they sim- 
])ly dropped the grade on them. It is possible 
I may have tallced with JIaltman about the 
possibility of buying wheat in JTUwaukee to 
till my orders, but I never dreamed of it. I 
said sonii' weio doing it; some did do it. It 
was generally talked that some people had 
done it, and as to tlie propriety of doing it. It 
was only three cents, I think, to bring it from 
Milwaukee here, and twelve, fifteen, or twen- 
ty cents, somewhere along tlitre, lower a 
busliel, and they could fill their contracts here 
with it, and not lose so much as they would 
in the extortion of the comer. I might have 
said, 'Well, it could be done.' 'I wish I could 
do it,' or something of that kind. I knew 
Barber, being a member of the board of trade 
and making contracts on the board for mc, 
would be obliged to observe the rules of the 
beard. I understood there was a rule that 
one must keep his margin good. I told him 
to buy, and told him to sell, and told him to 
.sell out, and when to cover and when to close 
trades, and he observed my orders. If there 
was any corner it was not my fault, as I was 
selling, and it was not from Barber's fault, 
so far as. I know. After he made the tender 
of red winter wheat on the thirty-first of 
July, 1882, I approved of what he did. 1 
went to see Mr. A. JI. Wright, who was one of 
the parties proposing to file a bill to question 
the propriety or binding force of a finding of 
a committee of the board of trade fixing the 
settling price for July wheat. I saw published 
a communication in the paper, an interview 
with the reporter, in regard to this corner, or 
at least he published a communication, and 
I went to see him, and consulted with him 
about it. The complaint was that the price 
of July wheat was put too high on the thirty- 
first of July. Barber had spoken about the 
contracts being under the board of trade rules. 
After the culmination of the corner I got a 
copy of the rules,— printed copy. He showed 
me the rules under which the committee was 
appointed. I think the rule is on page .51 of 
Rules of 1882, § 3. Mr. Wright believed it 
was a legal tender; so did I. I believed that 
'red' would be a good tender. I went to see 
counsel. It was John B. Burke. He was a 
lawyer, who had charge of what he called 
'Contested Cases.' There were some thirty- 
two members of the board in contested cases, 
and Mr. Barber joined in with them. I foot- 
ed the lawyer's bill; that was all I did. I 
told Mr. Burke that I was one of the fellows 
that got bled in this affair, and I did not want 
to stand it if he could help it. He was seem- 



ingly as much out of humor about it as I was, 
as far as the situation was concerned,— the 
unfairness of it. When it came to pay for the 
expense of those legal proceedings, the bills 
were presented to 51 r. Barber and Mr. Malt- 
man, and I told them to pay them and I 
would pay them back; and I did. I went with 
Mr. Wright to Mr. Burke, ilr. Barber was 
away from home at the time. I told Mr. 
Burke the situation I was in, and he said: 
'Well, when your broker comes here, have him 
come up and see me.' It was understood that 
Mr. Barber was my broker or commission 
merchant, and, when he returned, he went 
and joined in with the others to contest this 
thing. I knew how the matter i)ras''essed aft- 
er that. It was contested in the court? in 
some formal way to get into the supreme 
court. There was a pro forma decision in the 
court here, and the case was taken to the su- 
preme court, and was there determined in fa- 
vor of the comerers. That was after the com- 
mittee of the board of trade appointed under 
these rules had been appointed. The case 
went to the supreme court. We simply had 
to have patience to wait until they determin- 
ed it. They determined it about a year ago 
last .January,- that is, in January, 1883,— be- 
fore 1 had served notice on him. In most 
cases where I bought or sold, I closed before 
the end of the month in some way, — either 
sold out or covered it. If I bou;?;lit wheat of 
a man for the month of July, he had the whole 
month of July in which to tender to me. 
During the whole of the month of July I had 
an option at what time I would deliver. The 
buyer has to close his trade the first of the 
month, and the seller has to the last of the 
month, or, if he pleases, he can close between 
times.'' 

George M. Barber, defendant, being first 
duly sworn, testified as follows: That after 
the notice was served upon him by plaintiff, 
in April, 1883, he paid over to the various 
parties to whom he had owed the wheat in 
question the sum of $11,412.50, less the 
amount of his commissions, which were $250; 
and, on cross-examination, that he made such 
payment because charges had been preferred 
against him and he had to pay or be suspend- 
ed from the board. 

Plaintiff here rested his case, and the de- 
fendant, to maintain the issues on his part, 
introduced the following: 

George M. Barber, defendant, who, being 
recalled, testified that he was a commission 
merchant and member of the board of trade; 
that he was employed by Maltman to trade for 
plaintiff on the board o'f trade,— to make 
trades there; that, in executing the orders of 
plaintiff, he dealt with other members of the 
board; that he did not seek commission busi- 
ness, but dealt mostly on his own account; that 
once, when White was hanging on to a deal 
which had gone against him, witness told him 
that witness never hung on to a deal, but in 
his own trades generally calculated, when he 



316 



ILLEGAL SALES. 



went home at night, to have an equal amount 
bought and sold, so that he would not be 
affected by the fluctuations of the marliet, but 
did not say to Mr. White that "White's busi- 
ness would be conducted in that way. Wit- 
ness had to be governed by White's orders, 
which were to do so and so; did not recollect 
plaintiff saying that he wanted to gamble on 
the board; that the manner of making trades 
on the board is as follows: If the order was 
to sell, he would go on the board and offer to 
sell so much wheat at such a price, and some 
other broker would accept the offer, or some 
other broker might offer to buy, and he (de- 
fendant) would accept the offer, and thereupon 
both parties made a memorandum of the trade 
on a card, without comparison; that such 
memorandum was usually as follows, (re- 
ferring to a card.) this being one of the trades 
in question: "10 M, July, H. G. Gaylord, 
1.2.JV6, J. B. W.;" that this was the only writ- 
ing made in the hurry of business on the 
board; that "10 M" meant 10,000 bushels; 
"July" meant for delivery in July, at the sell- 
er's option; that No. 2 spring wheat was un- 
derstood; that "H. G. Gaylord" was the name 
of the broker to whom the sale was made; 
that "1.25%" denoted the price, and the ini- 
tials "J. B. W." Indicated that the sale was 
on account of plaintiff; that their trades were 
afterwards, on the same day, entered on the 
books of the respective parties, and their clerks 
went round and compared and checked them 
off; that this was the case with the sales of 
100,000 bushels for delivery at seller's option 
during July, 1882, (the deals under considera- 
tion;) that he had no different agreement with 
any of the persons with whom he dealt for 
plaintiff; that the grain was to be delivered 
or received; that "puts" and "calls," or mere 
options to buy or sell, were not recognized on 
the board; that it is customary, where a com- 
modity is sold to and bought of the same 
broker, upon different orders, for the brokers 
to settle their trades by paying the dif- 
ference, as the case may be. (And a rule of 
the board of trade allowing such transfers 
was read in evidence.) That he never told 
plaintiff that trading on the board was illegit- 
imate, but may have told him many of the 
other trades were settled up, or offset, with- 
out delivery. The volume of transactions was 
too large to make delivery practicable in all 
cases. As to the conversation between wit- 
ness and White, November 30, 1879, witness 
stated he believed it was the first time he 
met White, for whom there were then to ma- 
ture contracts to buy 100,000 bushels corn, 
and witness told White that the chances were 
strong that the corn would be delivered, and 
he must either furnish the money to pay for 
it or order him to sell it, so that he would 
have a place to put it, when delivered, or 
could make arrangements to transfer it; that 
in the contracts for Mr. White witness had 
received and delivered property; had received 
as high as 60,000 bushels in a day; that, at 



the re(r.K'.st of plaintiff, he did not settle the 
deals for July, but made default as to the 
100,000 bushels. "Mr. Maltman, for Mr. 
Wliite, gave me the draft of .$5,000, June 12, 
1882. I was required to give my word that 
1 would not buy in the wheat unless by his 
orders, but would allow him to default, and 
Maltman told me that White said he would 
settle,— let the committee fix the price, and he 
would settle that way, if possible, if he did 
not decide to buy in the wheat." White sent 
witness a telegram from Fort AVayne, Au- 
gust 5, 1882, as follows: "Don't cancel the 
July trades. My attorneys here believe the- 
tender we made is good, and can be enforced. 
J. B. W^hite." (Telegram read in evidence.) 
There were about 30 other brokers who made 
default; that a committee was appointed in 
accordance with the rules of the board, wlio- 
fixed the settling price at $1.35; that thereupon 
the brokers filed bills in court, to enjoin the 
board from suspending them for not settling 
at the price fixed by the committee; that he 
returned to the city about September 10, 1882, 
after being absent a month or more, and was 
informed by Maltman that the plaintiff had 
made arrangements for him to join in the in- 
junction proceedings; that the next day he 
went to the office of J. E. Burke, the attorney 
for the defaulting brokers, and signed and 
swore to a bill for the purpose above stated; 
that said bill was filed; that afterwards the 
supreme court rendered a decision adverse 
to the prayer of the bill, and the bill was dis- 
missed; that plaintiff was informed of the 
result, and paid the attorney's fees and dam- 
ages in the case; that plaintiff did not suggest 
the making of any further contest; that at 
the time plaintiff made the demand upon him, 
April 2, 1883, the money in question was un- 
der his control, except 36,70<J, which had been 
deposited in the bank as margins, on account 
of some of the deals; that he frequently re- 
ceived and delivered grain; had received as 
high as 60,000 bushels in a day; that he could 
not recall any trade in which he bought for 
Mr. White where he received any commodity, 
but had no doubt at all in all his tradings he 
did receive a good deal, but could not recall 
any particular instance. "There was a cer- 
tainty that delivery would be made, unless, 
after the trades were made, I made offsets. 

1 always do get more or less; do not expect it 
will all be delivered. I expect I can offset 
trades with a good part of it." When the 
100,000 bushels in question were sold, wit- 
ness expected it would be delivered; that he 
would buy here in the market, the largest 
grain market in the world. 

Thomas W. Burns, being duly sworn, tes- 
tified for the defendant that, in 1882, he was. 
a member of the firm of Ulrlch, Busch & 
Co., and a broker on the board of trade; that^ 
on May 17, 1882, he bought of defendant,, 
for his firm, "5, July wh'jat, at 1.24%," No. 

2 spring wheat, (5,000 bushels;) that the con- 
tract was made in the reg-ular way; that 
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there was no secret understanding or agree- 
ment that it was not to be executed, or that 
it was to be settled; that the wheat was to 
be delivered at any time in July, at the 
seller's option. 

Abel H. Bliss, being duly sworn, testified 
for defendant that he was a member of the 
board of trade, and was doing business as a 
«ommission merchant in 1882; that in May 
he bought 10,000 bushels July wheat (No. 2 
spring, deliverable at seller's option at any 
time during July) of defendant, which he 
never received; the wheat was to be deliver- 
ed in July, at the seller's option; that there 
was no agreement that the wheat was not to 
be delivered, or that it was to be settled; 
that he certainly expected to get the wheal. 

It was admitted that the other brokers to 
"Whom defendant had sold the wheat in ques- 
tion would testify in a similar way, as to 
the trades with them, respectively. 

Alexander S. Maltman, being sworn, testi- 
fied, for defendant, that he was of the firm 
of A. S. Maltman & Co., and was engaged 
in the commission business in Chicago; that 
he acted as agent for plaintiff, in his trans- 
actions with defendant; that he never told 
defendant that the transactions were to be 
■of a gambling or fictitious character; that 
his instructions from plaintiff were for the 
most part contained in telegrams and let- 
ters, and these he gave or showed to defend- 
ant; that the transactions were quite con- 
tinuous; that, in .July. 1882, he had several 
conversations with plaintiff as to Barber 
defaulting; that when tlie price was up in 
the thirties, plaintiff was unwilling to ad- 
vance more margins unless defendant would 
agree to default, and that he procured such 
an agreement from the defendant at the re- 
quest of plaintiff; that, after default had 
been made, plaintiff said he was willing to 
leave it with the committee to be appointed 
l)y the board; that he went with plaintiff to 
the ofiice of Burlie, the attorney; that plain- 
tiff went there to get out an injunction to 
prevent the board of trade from suspending 
defendant; that he paid out for plaintiff on 
account of the said suit $283.50, which plain- 
tiff had repaid him. 

George F. Morcom, being duly sworn, tes- 
tified for defendant that he was of the firm 
of A. S. Maltman & Co.; that he heard plain- 
tiff say that the tender of No. 2 red winter 
wheat was good; that, according to their 
own rules, they were bound to accept It; 
that plaintiff said that he desired Mr. Bar- 
ter to default on the deals and let the mat- 
ter go to a committee and let them fix the 
price, and said that he would see that Mr. 
Barber was protected. 

Deville 0. Bannister, being duly sworn, 
testified for defendant that during the time 
in question he was book-Iieeper for defend- 
ant; that plaintiff, at the time the injunc- 
tions were being obtained, went to Mr. 
Burke's office to see about the matter, and 
said he wished he would take the matter 



into his own hands; that Mr. Barber did not 
pay over the money until it was necessary to 
do so in order to save himself from being 
suspended from the board. 

The bill in chancery above referred to, 
being a bill filed in the superior court of 
Cook county, by George M. Barber, in the 
interest of or for the benefit of the plaintiff, 
on the eleventh of September, lod2, making 
the board of trade" of the city of Chicago 
party defendant, was, together with a copy 
of the injunction issued in pursuance of the 
writ, read in evidence. It set forth certain 
sections of the charter of the board of trade, 
and referred to a copy of the rules of said 
board in force January 1, 1882, making such 
copy a part of the bill as an exhibit, and re- 
ferred also to sales of No. 2 spring wheat, 
made by defendant for delivery in July, 1882, 
and alleged that there was an unlawful com- 
bination to prevent the complainant and oth- 
ers situated like him from fulfilling their* 
contracts, etc., and set forth a certain rule 
of the board of trade providing, among oth- 
er things, for the appointment of a commit- 
tee to determine disputes as to the price of 
property, in case of supposed excessive 
claims for damages being made under con- 
tracts, on default, etc., and showed that ap- 
plication for the appointment of such com- 
mittee was made with reference to the de- 
faults made upon contracts for delivery of 
No. 2 spring wheat in July, 1882, and show- 
ed that the committee determined the price 
for settlement at $1.35 per bushel; and the 
decision of the committee was drawn in ques- 
tion by the bill upon various grounds, not 
drawing in question the validity of the con- 
tracts, but questioning whether the board of 
trade had power to compel members to abide 
the decision of such committee, and also ques- 
tioning the regularity of the appointment of 
the committee, and charging that, in the con- 
duct of the hearing had before the commit- 
tee, and in the finding of the committee, the 
spirit of the rules of the board of trade was 
violated by putting it in the power of per- 
sons who had been concerned in cornering 
the market to get excessive damages, etc. 
The bill pointed out certain rules of the 
board of trade under which, in case a mem- 
ber failed to comply promptly with the terms 
of any business contract or obligation, or 
failed to satisfy, adjust, and settle the con- 
tract, or failed to comply with or fulfill any 
award of the committee of arbitration, or 
committee of appeals, made in confonnity 
with the rules, regulations, and by-laws of 
the association, he should, upon admission 
or proof of the delinquency before the board 
of directors, be subject to be suspended from 
all privileges of the association, etc.; and an 
injunction to prevent suspension or expul- 
sion, and especially to restrain and enjoin 
the board from accepting, treating, or rec- 
ognizing the decision of the committee afore- 
said as in force, or as having any effect, w.as 
prayed for by the bill. Such injunction was 
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ordered, and was issued September 11, 1882, 
and was served on the board. There was also 
introduced a certified transcript of the order 
of said superior court, made on the eleventh 
of October, 1882, dissolving the injunction, 
and assessing damages on account of the 
issuing of the same, but showing that, by 
stipulation, the cause was to abide the final 
result of the case of Abner N. Wright et al. 
V. Tlie Board of Trade of the City of Chicago, 
In the appellate court or in the supreme 
court, and that, in case of the reversal of 
the decree in that case, then the decree In 
the Barber Case should be set aside on his 
motion, and the injunction In his favor was 
continued. This decree was to be regarded 
as final in case the decree in the Wright 
Case should be affirmed, except that, in such 
ease, the injunction was to be dissolved, on 
defendant's motion. The transcript further 
showed that, on the sixteenth of April, 1883, 
the said superior court, in the said chancery 
suit of Barber, vacated the order to con- 
tinue the injunction, and the bill thereupon 
stood dismissed under the previous order of 
the court, this being because the supreme 
court had, in the Case of Wright, affirmed 
the decree of the superior court dismissing 
his bill. It appeared that, after the deci- 
sion of the AVright Case, Inquiry was made 
of the plaintiff as to whether he wished 
anything further done in reference to the 
prosecution of the chancery suit in the name 
of Barber, and he replied: "Further appear- 
ance not necessary." 

It further appearing, from the testimony, 
that the plaintiff paid the damages which 
were assessed against Barber on account of 
the issuing of the injunction, the testimony 
of the witness Barber tended to show that, 
at the time of the delivery by defendant to 
the plaintiff of the statement aforesaid, dat- 
ed October 30, 1882, the balance of 9;il,412.- 
50 therein mentioned, that amount being the 
difference between the priee at which the 
100,000 bushels of wheat were sold for .luly 
delivery, and $1.35 per bushel, the selling 
price so fixed by the committee,— that is, the 
difference over and above the commissions 
of one fourth of a cent per bushel charged 
by the defendant, — was to remain with the 
defendant, to await the action of the court 
upon the aforesaid bill in equity, seeking to 
impeach the decision of the committee fix- 
ing the settling price, and that, after that 
matter had been litigated in the courts, 
through the suit so brought in favor of 
Wright, which was made a test case, com- 
plaints were made before the board of di- 
rectors of the board of trade against the 
defendant on account of default on his part 
in performing or settling the contracts for 
the sale of the said 100,000 bushels of wheat, 
notice of one or more of which complaints 
was given by defendant to plaintiff, and the 
defendant appeared before the directors to 
make defense, but did not succeed in mak- 
ing auy defense, and, being about to be sus- 



pended unless he settled, did thereupon set- 
tle by paying according to the decision of 
the committee declaring $1.35 per bushel to 
be the settling price, so that the moneys 
paid out by defendant, together with hl& 
commission, exhausted the said sum of $11,- 
412.50; and this was prior to the commence- 
ment of this suit, but after the notice of 
April 2, 1883, above set forth. The testimo- 
ny tended to show that this money was left 
In defendant's hands by Mr. White, when the 
aforesaid statement of account stating said 
balance, etc., was given by defendant to the 
plaintiff, and was so left for the protection 
of the defendant, as to the contracts, with ref- 
erence to the litigation arising as to whether 
the decision of the committee should be al- 
lowed to be binding in regard to the settling 
price. 

On the foregoing evidence, the plaintiff 
claimed to recover the before-named sum of 
$11,412.50, as money placed by him in the 
hands of the defendant for the purpose of 
dealing in gambling contracts at the Chicago 
board of trade, and which contracts, it was 
asserted, were made illegal by a statute of 
Illinois. The court charged the jury, among 
other things, as follows: "The question of 
fact for you to determine under the proof 
is whether these dealings made by the plain 
tiff on the board of trade, through the de- 
fendant, as bis broker, were gambling con- 
tracts, within the meaning of the law. The 
statute of the state of Illinois upon the sub- 
ject I will now read you. Section 130 of 
chapter 38 [Hurd, Rev. St. 111. Ed. 1883, p. 
394; Ed. 1885, p. 405] reads as follows: 
'Whoever contracts to have or give to him- 
self or another the option to sell or buy, at a 
future time, any grain or other commodity, 
stock of any railroad or other company, or 
gold, or forestalls the market by spreading 
false rumors to influence the price of com- 
modities thei'ein, or corners the market, or 
attempts to do so in relation to any of such 
commodities, shall be fined not less than $10 
nor more than $1,000, or confined in the 
county jail not exceeding one year, or both; 
and all contracts made in violation of this 
section shall be considered gambling con- 
tracts, and shall be void.' The plaintiff con- 
tends that the contracts in question, made 
by the defendant for him and In his behalf, 
were gambling contracts, within the mean- 
ing of this law. The question then arises, 
what kind of contracts are prohibited by 
this statute? You wIU notice the language 
is, 'whoever contracts to have or give to 
himself or another the option to sell or buy 
at a future time,'— an option to sell or buy 
at a future time. The courts have construed 
to some extent the meaning of this statute, 
and 1 will read from a case decided by the 
supreme court of this state the construction 
which is there given upon it: 'The evidence 
in this record Is by no means conclusive 
that the contracts for grain made by defenil- 
ants for plaintiff were unlawful. They 
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were made in the regular course of business, 
and, for auj'thing that appears in this rec- 
ord, they could have been enforced in the 
courts. It is true, they were time contracts, 
—that is, the seller had all of the month in 
which to deliver the grain; but the testi- 
mony of Wolcott is they were bona fide con- 
tracts for the actual purchase of the grain. 
The only option the seller had was as to 
the time of delivery. The obligation was to 
deliver the grain at all events, but it was 
the seller's privilege or option to deliver it 
at any time before the closing of business on 
the last day of the month. Time contracts, 
made in good faith, for the future delivery 
of grain or any other commodity, are not 
prohibited by the common law, nor any stat- 
ute of this state, nor by any policy bene- 
ficial to the public welfare. Such a restraint 
would limit commercial transactions to such 
a degree as could not' but be prejudicial to 
the best interests of trade. Our present 
statute was not in force when these deal- 
ings were had; consequently the rights of 
the parties are not affected by it. What the 
law prohibits, and what is deemed detri- 
mental to the public interests, is specula- 
tions in differences in market values, called, 
perhaps, in the peculiar language of the deal- 
ers, "puts" and "calls," which simply means 
a privilege to deliver or receive the grain or 
not, at the seller's or buyer's option. It is 
against such fictitious gambling transactions, 
we apprehend, the penalties of the law are 
leveled.' " The above extract is taken from 
the opinion of the supreme court of Illinois 
in Wolcott V. Heath, 78 111. 433. The circuit 
court then proceeded in its charge as fol- 
lows; "Now, the question is, in the light 
of the testimony in this case, whether the 
contracts in question in this case were con- 
tracts to buy or sell at a future day, or 
whether they were simply absolute sales, in 
which the seller had the entire month, — the 
month specified, — in which to perform his 
contract. This court has found it necessary, 
on several occasions, to construe this statute, 
and has held, with the case which I have 
just read, that the statute is leveled against 
what are called 'puts' and 'calls,'— that Is, 
the right or the privilege which a party may 
have to buy or sell of you at a future day, 
not an absolute agreement now to sell, but 
where one man pays another $.5 or $10 for 
the privilege of delivering to him 1,000, 5,000, 
or 10,000 bushels of grain at a future time, 
or pays him a similar amount for the priv- 
ilege of buying or accepting from him grain 
at a future time, — a contract which cannot 
be enforced in terms, because it is wholly at 
the option of the party holding the option 
whether he will call for the grain or not. 
This is what is termed a 'gambling contract,' 
or a 'put' or 'call,' or 'an option to buy or 
sell at a future time,' within the meaning 
of the Illinois statute." 

The bill of exceptions further says: "And 
the court further explained to the jury that 



the 'option to buy or sell,' prohibited by sec- 
tion 130, c. 38, of the Revised Statutes, means a . 
privilege which the buyer or seller may or 
may not exercise at his option, and that a 
contract by which the seller absolutely agrees • 
I to deliver a certain commodity to the buyer 
; within a specified time, when the only option 
J is as to the delivery within a certain time, 
j such as within the whole of some montb 
j named, is not a gambling contract, within the 
j meaning of this statute." 
I There were other instructions to the jury, 
j the entire charge covering nearly seven print- 
ed pages of tiie record. The bill of exceptions- 
states that the plaintiff excepted to all of the- 
instructions given, and especially to those 
hereinbefore set forth. 

The second ease above named is a suit ia 
equity, brought on July 24, 1883, in the cir- 
cuit court of Cook county, Illinois, by the 
Bank of British North America, a corporation 
of Great Britain, against James B. White and 
George M. Barber. The bill alleges that the 
bank has on deposit, in its oflBce at Chicago, 
Illinois, $6,700, standing to the credit of Bar- 
ber, the same having been deposited by hint 
as security for certain trades or deals in wheat 
with members of the board of trade of Chi- 
cago, the money having been turnea over to 
the plaintiff by the Merchants' Bank of Cana- 
da, to whose business at Chicago the plaintiff 
succeeded; that White claims that said money- 
belongs to him, and claims that Barber, ia 
depositing it, acted merely as the agent of 
him. White; that on April 2, 1883, White 
made a demand upon the plaintiff for the 
money, and forbade it to pay the money, or 
any part thereof, to any person, except upon 
the order of him. White ; that White had com- 
menced an action against the plaintiff to re- 
cover the money; and that Barber had de- 
manded of the plaintiff that it should pay the 
money to him. The bill prays that the de- 
fendants may interplead and settle the con- 
troversy, and that the plaintiff may be al- 
lowed to pay the money into court. Both of 
the defendants appeared in the suit. White 
put in an answer setting up that the .|fi,70!> 
was part of a larger sum of money placed by 
him in the hands of Barber to be used bj' 
Barber as margins in gamMing contracts- 
which Barber was to make for him on the 
board of trade in Chicago; that Bauber, lu;- 
pursuance of such employment, and in .A^pril, 
May, and June, 1882, made certain gambling 
contracts with members of the board of trade,.^ 
which contracts were ostensibly for the sale- 
of certain quantities of wheat by Barber to 
such members, to be delivered at any time iir 
July, 1882, at the option of the pretended pu:- 
chastr, but such pretended contracts were a. 
mere form and cover, and tne real Intention; 
of all the parties was to settle them by a pay- 
ment of the difference between the price for 
which the wheat was sold and the market 
price of the same when delivery thereof shonlrf 
be called; that Barber took $G,700 of the 
money of White, so placed in his hands, awVi 
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-deposited the same with the Merchants' Bank 
of Canada, as security for certain ot such pre- 
tended contracts, being the same $6,700 turn- 
■ed over to the plaintifE by the Merchants' 
Bank, and that, while the money was still 
in the possession of the plaintiffi, and on April 
2, 1883, White notified both the plaintiff and 
Barber not to pay the same to any one but 
White. 

Barber also answered the "oill, and in his 
answer made the following allegations: He 
was not the agent of White in depositing the 
$6,700. As a commission merchant at Chi- 
cago, he made certain sales and purchases of 
grain and pork, for future delivery, at the in- 
stance and request of White, being, as be- 
tween himself and those with whom he made 
the contracts, responsible for the performance 
of them on his part. A large number of such 
transactions occurred in May, June, July, Au- 
gust, September, and October, 1882. Barber 
was doing business on the board of trade of 
Chicago, of which he was a member, and 
White was living at Fort Wayne, in Indiana. 
The contracts were made with reference to 
the rules and regulations of the board of 
trade, and to the usages of business on that 
board; and by those rules, the persons with 
whom Barber made such contracts were au- 
-thorized to demand margins and deposits, as 
security for the performance of the contracts 
by Barber, and in various instances such de- 
mands were made, and it became necessary 
for Barber to make deposits for margins or 
security with reference to the contracts. 
Those niles provided that, on time contracts, 
pui'chasers should have the right to require 
of sellers, as security, 10 per cent, margins, 
based upon the contract price of the property 
Thought, and further security, from time to 
time, to the extent of any advance in the mar- 
Jiet value above that price; also that sellers 
should have the right to require, as security 
from buyers, 10 per cent, margins on the con- 
tract price of the property sold, and, In addi- 
-tion, any difference that might exist or occur 
between the estimated value of said property 
and the price of sale. The rules also provided 
"that securities or margins should be deposited 
either with the treasurer of the board of trade, 
■or with some bank authorized to receive the 
■deposits. The rules also prescribed the form 
of certificate to be used by the bank, which 
form was adopted by the Merchants' Bank of 
■Canada, and by the plaintiff. In accordance 
with those rules, the certificates showing the 
deposits were issued in duplicate in eacn case, 
one being marked "Original" and the other 
"Duplicate," and both being marked "Not ne- 
gotiable or transferable." The certificates 
were not made with express reference to any 
particular contract, and the aeposits were 
subject to be treated as security for the ful- 
fillment of any contracts made between the 
parties to the respective certificates, during 
the time the deposit remained unpaid. 

During May, 1882, Barber, at the instance 
and request of White, made contracts for the 



sale and delivery by Barber to divers persons, 
members of such board of trade, of large quan- 
tities of No. 2 spring wheat, for delivery at 
seller's option during July, 1882, at certain 
prices specified in the various contracts, ran- 
ging from $1.22% per bushel to $1.25% per 
bushel, which wheat was to be delivered in 
lots of 5,000 bushels. White did not put Bar- 
ber in funds to buy wheat for delivery accord- 
ing to the contracts. While Barber remained 
liable upon the contracts, he was from time 
to time called upon to deposit margins oa 
account of the contracts, to secure their per- 
formance, and did, in accordance with the 
rules of the board of trade, and in compliance 
with his duties under the contracts, make de- 
posits of money and procure certificates there- 
for from the Merchants' Bank of Canada. 
The answer then gives the particulars of 12 
different certificates for such deposits on vari- 
ous contracts, amounting in the aggregate to 
$6,700. The contracts for the delivery dur- 
ing July, 1882, of No. 2 spring wheat, were 
not performed by White. j.ne moneys de- 
posited as margins were furnished by Barber 
in large part from his own means, for the 
purpose of keeping the contracts open, as was 
desired by White. Barber also, in order to 
avoid loss by White, and to protect the in 
terests of White, made, before the close of 
July, 1882, a tender of No. 2 red winter wheat 
under the contracts, which wheat was of 
greater intrinsic value, as Barber believed, 
than No. 2 spring wheat; but the tender was 
rejected by the purchasers, on the ground that 
the wheat tendered was not of the kind and 
grade contracted to be delivered, nor such as, 
under the rules of the board of trade, was 
necessary to be delivered. The parties with 
whom the contracts had been made, and who 
had the right to call for delivery, made large 
claims for damages against Barber, and in- 
sisted that the tender was irregular and in- 
sufficient; and White desired Barber to ob- 
ject to the payment of such claims, and to 
reduce the same, if he could. With this ob- 
ject in view. Barber, at the instance of White, 
filed a bill in chancery in the superior court 
of Cook county, on September 11, 1882, 
against the board of trade, seeking by the bill 
to impeach the regularity and fairness of an 
award oi decision of a committee which had 
been appointed, under the rules of the board 
of trade, to determine the settlement price un- 
der contracts such as those which were so 
made by Barbei and whicn committee had 
determined that such settlement price should 
be $1.35 per bushel. The bill also sought to 
restrain the board of trade from enforcing 
such award or disciplining Barber on account 
of non-compliance therewith. An injunction 
was temporarily granted on the bill. The 
award made Barber liable to pay, as dam- 
ages, to the parties with whom he had made 
the contracts, the difference between the con- 
tract price and the settlement price of $1.35 
per bushel. The superior court of Cook coun- 
ty adjudged in the suit that Barber was not 
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entitiea to an.v relief on account of any of the 
matters stated in the bill, and the injunction 
was dissolved on April 16, 1883. The bill 
was drawn up by counsel employed by White, 
White knowing that if the injunction should 
be dissolved Barber would be reqmrea to set- 
tle on the basis of the award of the committee. 
With reference to that basis. White drew 
from Barber, on October 30, 1882, $987.50, as 
an excess of money, including profits, due to 
him from Barber after reserving enough to 
pay damages at that rate. 

Prior to the bringing of the suit in chan- 
ceix it was the right of the parties with 
whom Barber had entered into the contracts 
to have the moneys which had been deposited 
iis margin or security under the contracts paid 
over to them on the order of the president 
of the board of trade, they holding, resiiec- 
tively, duplicates of the certificates; and Bar- 
ber, on making default as to the delivery, be- 
came amenable to discipline under the rules 
of the board of trade, for not complying with 
the terms of the contracts. One of those 
rales provided that, when any memoer of the 
association failed to comply promptly with 
the terms of any business contract or obliga- 
tion, and failed to equitably and satJsfactcrily 
adjust and settle the same, he should, upon 
admission or proof of such delinquency be- 
fore the board of directors, be bj- them sus- 
pended from all privileges of the association 
nntil all his outstanding obligations to mem- 
laers of the board of trade should be adjusted 
and settled. The parties who were entitled 
to delivery of the wheat under the conti-acts 
for delivery in .Tuly, 1882, were, by th: se niles, 
■entitled to settlement with Barber at the aver- 
age market price of the commodity on July 
31, 1882, the day of the maturity of the con- 
tracts, and the damage or loss due to such 
purchasers by reason of the required settle- 
ment became thereupon immediately due and 
payable by Barber to such purchasers; but 
the payment was delayed because ot differ- 
ence of opinion as to the amount of damages, 
and in order to enable White to oDtaln, If 
possible, a reduction of them; and this was 
the object of the suit in chancery against the 
board of trade. It was also, imder those rules, 
the right of such purchasers, after a failure 
for three business days succeeding the ma- 
turity of the contracts, to cause to be sub- 
mitted to a select committee of three members 
•of the board any dispute between Barber and 
such purchasers, with reference to any deposit 
of moneys applicable to the contracts; and 
the decision of a majority of the committee, 
reported to the president of the board, would 
have determined in what manner ana to 
whom the deposit should be paid; and there- 
upon the president would have been author- 
ized by the rules to make an order for the 
payment of the deposit in accordance with 
the decision of the committee, which order 
would liave been a sufficient warrant to the 
l)ank by which the certificates were issued, to 
pay the money in accordance with the order; 
VAN ZUjE sel.cas.sales — 31 



but action before the board, as against Barber, 
was postponed becauge of the injunction, and 
the certificates of deposit for margin and se- 
curity, so issued, having reference to such 
wheat contracts, were held over in view of 
the injunction. After its dissolution, the pay- 
ment of the margins or security moneys reji- 
resented by the certificates was subject to bu 
enforced under the rules of the board of trade, 
and Barber was in danger of being suspended 
from the privileges of the board because of 
the non-settlement of the contracts. White 
had due notice of aU the foregoing facis, out 
failed to protect Barber or to give him any 
guaranty for his protection. The liability to 
suspension from membership of the board of 
trade was one of great consequence to Barber 
in a monetary point of view, as well as 
with reference to his standing and reputation 
as a merchant, for such suspension would 
have operated as practically a forfeiture of 
his membership, so long as the contracts re- 
main unsettled. The fee for membership was 
fixed by the rules of the board at $10,000, and 
any permanent suspension of Baroer trom the 
membership of the board would have caused 
a less to him of even more than $10,000, be- 
cause it would have Interfered with his liveli- 
hood and business. He could not, consistent- 
ly with his rights or duties as a member of 
the board, defer an adjustment or settlement 
of the contracts any longer than was neces- 
sary to determine what he wouiu', under the 
rules of the board, be requirea to do in respect 
to such settlement. 

In order +o accommodate White as far as 
pcssible. Barber delayed making sfttlement 
r.util after complaint was made against him 
before the board, in pursuance of its rules; 
aud he allowed the complaint to proceeu to a 
heai-ing, at which he attempted to make de- 
fense as to one of the contracts, setting up, 
among other matters, such tenner or ^o. U red 
winter wheat; but the board ruled against 
him, and was about to direct his suspension 
from membership unless he made settlement. 
Thereupon, on the twenty-fourth of April, 
1883, he settled such of the contracts as were 
then outstanding, making such settlement in 
accordance with the rules of the beard, and on 
his making it the deposits for margins and 
security pertaining to the contracts were lib- 
erated, and on the return to the bank of the 
original margin certificates, so issued by the 
Merchants' Bank of Canada, the certificates 
being indorsed to the bank, it gave to Bar- 
ber credit for the moneys on his accoimt as 
a depositor in the bank. White caused Bar- 
ber to make the contracts, and to become 
bound for their performance, and made it nec- 
essary for Barber to put up margins and se- 
curity, and thus placed it out of the power 
of Barber to control such margms and se- 
curity in any other way than according to the 
rules of the board of trade, and also so in- 
volved Barber, in causing him to become 
amenable to discipline by or suspension from 
the board of trade, that White could not legal- 



322 



ILLEGAL SALES. 



ly or equitably revoke the authority of Bar- 
ber to make settlement of the contracts or 
pay over the moneys vi'hen It became neces- 
sary to settle the contracts. The contiacis 
were legal, and the provisions of the rules of 
the board of trade applicable thereto were 
binding upon Barber, and were necessary and 
proper to be considered with reference to his 
duties and rights, as between lilmself and 
the other contracting parties, and as between 
himselil and White. 

Barber avers that It was his right to pay 
damages or differences on default under the con- 
tracts, wlien such damages became due, ac- 
cording to the rules of the board of trade; that 
such right inured to him by direct authority 
from White, when the contracts were made at 
the instance of White, and the moneys were 
paid or advanced to Barber; and that thereaft- 
er there was no time when White had any right 
or authority to revoke the power to pay over 
the moneys, when, in the course of trade, or 
in accordance with the rules of the board of 
trade, it became necessary to pay them over, in 
making settlement of the conti'acts on which 
White defaulted, and which it became neces- 
sary for Barber to adjust, because he had be- 
come a party thereto at the instance of White; 
that the contracts in question were but a small 
part of the dealings which were had by White 
through Barber, as his commission merchant, 
with various members of the board of trade; 
that in many of those dealings, which were car- 
ried on contemporaneously with the dealings in 
question, there was profit to White, and White 
received from Barber, on account thereof, large 
sums of 'money, representing such profits; and 
that it would be Inequitable for White to claim 
tliat he should be relieved at the expense of Bar- 
ber from the effects of the contracts for the de- 
livery of No. 2 spring wheat In July, 1882, 
which remained open at the close of that month 
bscause of the non-fulflllment thereof on the 
part of White, whUe White had received profits 
from other contracts of a similar character, 
made for him by Barber, which White chose 
to have settled and closed, when the same re- 
sulted in profits which were to be paid to White 
by Barber. 

Replications were put in to these two an- 
swers, and, In January, 1884, the suit was re- 
moved by Barber into the circuit court of the 
United States for the Northern district of Illi- 
nois. Afterwards, it was stipulated that the 
money might remain in the hands of the bank 
until the final disposition of the cause, subject 
to like order by tlie court, as if the money were 
paid into the registry of the coiu-t, and an order 
was made dismissing the bank from the litiga- 
tion, as well in the suit at law commenced 
against it by White, as in the interpleader suit. 

By a further stipulation, made in May, 1884, 
the testimony taken in the suit at law before 
mentioned, of White against Barber, to recov- 
er the $11,412.50, at the trial which took place 
in February, 1884, was used and introduced by 
the party taking the same, as his testimony on 
the trial of the suit in equity. Such testimony 



consisted of the detailed examination of the wit- 
nesses examined on the trial of the suit at law, 
and of documentary testimony, the substance 
of which examinations and documentary testi- 
mony is given in the bill of exceptions In the 
suit at law, and is hereinbefore recited. To 
this were added, in the suit in equity, the fur- 
ther depositions of White and Barber, taken 
therein in May, 1884. In these supplementary 
depositions, each party goes over with greater 
pailicularity the matters previously testified to 
by him, as set forth in the bill of exceptions; but 
nothing is substantially added throwing fight 
upon the merits of the dispute. By the same 
stipulation, there was put in, as part of the tes- 
timony on behalf of Barber, a copy of the pro- 
ceedings and judgment in the suit at law above 
mentioned, brought by White against Barber to 
recover the $11,412.50. In May, 1884, a final 
decree was made in the suit in equity, ad- 
judging that Barber was entitled to the $6,700, 
and ordering that it be paid to him. From that 
decree White has appealed to this court. 

L. M. Ninde, for appellant. Thomas Dent, 
for appellee. 

Mr. Justice BLATCHFORD, after stating 
the facts as above, delivered the opinion of tlie 
court. 

The only question involved in the suit at law 
is as to the correctness of the charge to the juiy 
in the particulars specially excepted to. The 
proper construction of the statute of Illinois 
(section 130, c. 38, Rev. St.) was determined 
by the supreme court of Illinois in Wolcott v. 
Heath, 78 lU. 433, in the passage from the opin- 
ion in that case quoted by the CHCuit court in 
its charge to the jury. According to that cou- 
sti-uction, the contracts for the sale of No. 2 
spring wheat, deliverable in July, 1882, made 
by Barber, were not void as gambling conti'acts, 
if they were bona fide conti'acts for the actual 
sale of grain, and if the only option the seller 
had was as to the time of delivery, the obliga- 
tion assumed by Barber being to deliver the 
grain at aU events, with the option only to de- 
liver it at any time before the close of business 
on the last day of July, 1882. That the con- 
tracts made by Barber were of that character, 
and were not such gambling contracts as the 
statute denounces, must be held to have been 
found by the jury under the portions of tlie 
charge specially excepted to, and under other 
portions of the charge contained in the record. 
The plaintiff did not pray for any instructions 
to be given to the jury, nor did he present to 
the court any propositions of law which he 
maintained the com-t should lay before the jm'y 
as guides to a proper solution of the questions 
m controversy. The general exception to the 
whole of the charge cannot be regarded, as it 
is a violation of rule 4 of this court. 

In its charge to the juiy, the circuit court 
explained fuUy to them the theory of White,- 
that the dealings on account of which Bai'ba* 
paid out the moneys in question were, as be 
tween White and Barber, gambling or wager 
contracts, and, therefore, illegal. It presented 
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fairly to them a statement of the testimony on 
both sides of that question, as set forth in the 
bUl of exceptions. It also submitted to them 
the question whether, in view of the testimony, 
the contracts in question were contracts to buy 
or sell at a future day, or whether they were ab- 
solute sales, in which the seUer had the entire 
month of July, 1882, in which to perform his 
contracts; and it instiiicted them that if they 
should find that the dealings by the defendant 
for the plaintifE were options to buy or sell at a 
future day, their verdict should be for the plain- 
tifC; but that if, on the contrary, they should 
find that such deahngs were contracts by which 
the grain was to be absolutely dehvered during 
the month of July, 1882, the only option being 
the time when, during the month, the dehvery 
should be made, their verdict should be for the 
defendant. This charge was veiy favorable 
to the plaintifE, for it necessarily involved an 
affirmation* of the propositions that the plaintifE 
had a right to revoke his action in advising the 
tender of the No. 2 red winter wheat in fulfill- 
ment of the contracts, and had a right to revoke 
his express or implied assent to the appoint- 
ment of the committee, under the rules of the 
board of trade, to determine what was a fair 
settling price for the wheat on the thirty-first 
of July, 1882, and had a right to recall his con- 
nection with the chancei-y suit brought by Bar- 
ber agamst the board of trade, in which the 
validity of the contracts was recognized, and 
tiad a right to ignore the fact that he had placed 
Barber in the position in which, at the time of 
the giving of the notice of April 2, 1883, by 
White to Barber, Barber was not at liberty to 
refuse payment of the damages arising out of 
the non-fulfillment of the contracts, but was in 
danger of being expelled from the board of 
trade, if he pei-sisted in such refusal. 

The jury must have found, on the testimony, 
that the contracts made by Barber for the 
plaintifE at the board of ti-ade were valid con- 
tracts, and that Barber was Uable on them to 
either deliver the grain or pay the damages in 
case he failed to deliver, because the court char- 
ged the jury that, if the proof satisfied them 
that, by the conti-acts, Barber was liable to ei- 
ther deUver the gram or pay the damages, then 
the conti-acts were not gambling contracts, and 
they should find for the defendant. We find 
no error in the record in the suit at law, and 
the judgment is affirmed. 

In the suit In equity, the contention on the 
part of White is that the contracts and transac- 
tions between Barber and himself were wager- 
ing contiucts, and, therefore, void, and that the 
$0,700 was subject to the demand of White, if 
such contracts were void. It is urged on the 
part of White that the wheat was sold by Bar- 
lier for hun without any intention on the part 
of either of them that there should be any de- 
livei-y thereof, but with the intention that the 
transactions should be settled by the payment 
of the differences between the prices at which 
the wheat was sold and its prices at the times 
stipulated for its dehvery. White testifies that 
such was his understanding, communicated to 



Barber before Barber made the contracts of 
sale. Barber testifies that he has no recollection 
of anything of the kind. The evidence as to 
what White did in connection with the transac- 
tions is Inconsistent with White's version, and it 
clearly appears that Barber had no such un- 
derstanding. 

The defense set up in the answer of Barber 
is proved to evei-y substantial intent, and the 
facts Hiereiti set forth constitute a valid bar to 
the suit of White. The evidence shows that 
White, in advance, required that Barber should 
trade with parties whom he knew to be respon- 
sible; that in each case he gave special direc- 
tions to Barber to buy or to sell, as the case 
might be, and left it to Barber to put the con- 
tract in form, these directions being generally 
given by telegrams from White at Fort Wayne 
to Barber at Chicago; that it was understood 
between them that Barber should buy or sell at 
the Chicago board of trade; that Barber, in all 
cases, obeyed the orders of White; that White 
conti'olled the trades which Barber made; that, 
unless the margin was exhausted. Barber was 
not to close out White's trades until White di- 
rected him to do so; that it was understood 
that Barber was to observe the rules of the 
board of trade; that White knew that Barber, 
as a member of such board, making such con- 
tracts on the board for White, would be obliged 
to observe those rules; that White directed Bar- 
ber when to cover and when to close trades, 
and that Barber observed his orders; that 
White acted on his own judgment in making 
the sales of wheat for dehvery in July, 1882; 
that, when the contracts for those sales had 
matured, White approved of the tender being 
made of No. 2 red winter wheat; that subse- 
quently, on August 5, 1882, White telegi-aphed 
to Barber from Port Wayne, directing him not 
to cancel the July trades, and saying that 
White's attorneys at Fort Wayne believed ttat 
such tender was good, and could be enforced: 
and that, on the fifteenth of August. 1SS2, 
White, in a letter to Barber, stated that his at- 
torney at Fort Wayne had examinea the subject 
of the July deals in connection with the rules of 
the board of trade, and had concluded that the 
dehvery which Barber had tendered was good, 
and was "binding on the buyer, and that wo 
can collect the difference in court." It also 
appears that Barber was unwilling to default 
on the contracts lest it should injure his reputa- 
tion on the board of trade, and that he defaulted 
on them because White insisted that he should 
do so. White knew of the rule of the board of 
trade under which a committee could be ap- 
pointed to determme what was a fair price for 
property to be delivered, and was wiUing to 
leave it to such committee. After the commit- 
tee had fixed the price at $1.35 per bushel, 
White was advised of this action, and deter- 
mined that legal proceedings should be taken 
to set aside the award of the committee. It 
was in pursuance of the wish of White that the 
chancery suit was brought by Barber against 
the board of trade, to enjoin all action under 
such award. In that suit, an injunction was 
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thtained to lestrain such action, which injimo- 
;lou remained in force until the detenu iniition 
hy tlie supreme court of Ilhnois of a suit 
orouglit by one Wriglit against the Iward of 
trade (10 Chi. I.,eg. X. 239), it having been stip- 
idated that tlie suit of Barber against the board 
of trade should abide the final result of the 
Wright suit. The latter suit was decided in 
favor of the board of ti-ade. After all this had 
occurred, White detemiiued to re^pudiate lii.s 
obligations to Barber, and, on the second of 
April, 1883, he served on Barber the written 
notice, claiming that the contracts for the sale 
of the wheat were illegal and void, and forbid- 
ding Barber to pay over any part of the .$11,- 
412..50 to any one but White, and demaudiug 
the immediate payment of it to him. On Uie 
twentieth of April. 1883, Barber, having b«;n 
notified of complaints made against him before 
the board of trade, under its rales, which pro- 
vided for the liearing of complaints and for sus- 
pension or expulsion in case of noncompliauco 
with contracts, notified White in writing of 
these facts, and asked White if he could pro- 
tect him (Barber) in any way. Not receiving 
such protection. Barber, on the twenty-fourth 
of April, 1883, paid out the moneys nece.ss,ary 
to satisfy the damages on the conti'acts, ami 
thereby relieved himself from being suspeiidpd 
from membership in the board of trade. He 
had no alternative but to pay the money or 
lose his business, and also lose a sum of mon- 
ey, in the value of his membership in the board 
of trade, equal to, if not grenter than, the 
amount in controversy in tliis suit. He had 
acted strictly according to the iustructioiis lie 
had received from ^^'hite. ^^■hite had left the 
money in his hands for the exprtss purpose of 
paj-ing such damages as tlie committee of the 
board of trade siiould find to be due. Barber 
retained the money in order to allow Wuite to 
obtain some beiietit, if he could, from th? suit 
in chauceiy brought by Barber. By tliat suit, 
and by the suit of Wright, all legal means were 
exhausted, leaving the rights of the purchas- 
ers under the conti'acts of sale to be enforced 
accoiding to the niles of the board of trade un- 
der wliich they were made. The payment of 
the money by Bai'bcr in satisfaction of tliose 
damagts was, under the circumstances, de- 
manded by every princijile of law and of equity, 
and no right was left in White to claim the .fU,- 
700. 

White had no right to forbid the payment of 
the money by Barber, or to recall it from its 
destination. Tlie money is to be regarded as 
having been, for all practical purposes, irrevo- 
cably set apart by both White and Barber for 
the payment of such damages, prior to the giv- 
ing of the notice by White to Barber on the 
.second of April, 1883. White had caused Bar- 
ber to make the contracts, and to become bound 
for tlioir performance, and had made it neces- 
saiy that Barber should put up the margins 
and security, and liad thus placed it out of the 
power of Barber to control the margins and 
security in any other way than according to 
the rules of the board of tiude, in subordina- 



tion to which White as well as Barber had act- 
ed throughout. It was obedieiiL-y to the orders 
of Wliite which had made Barber subject to 
suspension or expulsion by the board of trade. 
The 10,700 had been put up by Barber as mar- 
gins, under the rules of the board of trade, prior 
to the giving of the notice of April 2, 1883, and 
thus had been before that time devoted by 
White as well as Barber to tlie purpose of ])ay- 
ing the damages under the rules of the board of 
trade. For the reasons thus stated, we are of 
opinion that the claim of White sought to be 
enforced in this suit in equity cannot be allow- 
ed. 

A claim is made on the part of White that he 
can recover this money under the provisions of 
section 132, c. 38, Rev. St. lU. (Hurd, Rev. St. 
Kd. 1883, p. 394; Ed. 1885, p.' 405). That sec- 
tion provides that "any person who shall at 
any time, * * * by any wager or bet up- 
on any * * * unknown or contingent event 
whatever, lose to any person so * * * bet- 
ting any sum of money, * * * amounting 
in the whole to the sum of $10, and shall pay 

* * * the same or any part thereof, the pei'- 
son so losing and paying * * * the same 
shall be at liberty to sue for and recover the 
money * » * so lost and paid, * * * or 
auy part thereof, * * * by action of .debt, 

* * * from the winner thereof, with costs, in 
any court of competent jm-isdiction." It is a 
sutficient answer to this claim to say that Bar- 
ber was not the "winner" of any money from 
Wli:te. 

There is a further view applicable to this case, 
arising out of the decision of this court in Hig- 
gins v. McCrea, 116 V. S. (571, G Sup. Ct. 5.i7. 
Ill tliat case, Higgins, the broker of McCiva. 
sued him to recover moneys which Higgins had 
paid for the purchase, at the Chicago board of 
trade, of pork and lard, on the instraction of 
McCrea. in May, 1883, dehverable in August. 
1883. on such day as the seller might elect. In 
his iiuswer, McCrea set up that he had engaged 
with the plaintiff in gambling transactions, and 
that tlie contracts which the plaintiff had made 
were not contracts for the actual delivery of 
any mer<>handisc, but were pretended purchases 
and mere options, and that it was the under- 
st-anding of all the parties to the transactions 
that no merchandise should be delivered on the 
contracts, but that the same should be settled 
upon the differences between the contract prices 
and the market prices. On this basis, McCrea 
claimed, by way of counter-claim, to recover 
judgment against the plaintiff for the sum of 
nearly $20,000, which he alleged he had paid 
to the plaintiff to carry on such gambhns trans- 
actions and to purchase option contracts. The 
plaintiff denied the version thus given by the 
defendant of the transactions. The circuit court 
hael instructed the jury that the defendant was 
entitled to recover upon his coimter-claim, and 
he had a judgment accordingly. This court 
held that the case of the defendant, as stated 
by himself in his answer and counter-claim, 
was that the money was advanced by him to 
carrv on a ^nmbline' ttflnssptimi: fhnt nrHh liis 
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foncniTince the money so advanced was used 
in such gambling transaction; and that, by the 
statute of Illinois, where the contracts were 
made, they were treated as gambling contracts, 
and were void; that the counter-claim thus stat- 
ed was supported by the testimony of the de- 
fendant given on the trial; that thei'e was no 
statute of llUnois to authorize the recovery of 
money paid on such contracts; and that no re- 
covei-y could be had by the defendant. Thi,"! 
court said in its opinion: "We do not see on 



what gi'ound a party who says in his pleading 
that the money which he seeks to recover was 
paid out for the accomplishment of a pmpose 
made an offense by the law, and who testifies 
and insists to the end of his suit that the con- 
tract on which he advanced his money was il- 
legal, criminal, and void, can recover it back 
in a com-t whose duty it is to give effect to the 
law which the party admits he intended to vio- 
late." 
The decree of the circuit court is affirmed. 
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DOWS et al. v. GLASPEL. 

(60 N. W. 00, 4 N. D. 231.) 
Supreme Court of North Dakota. Aug. 3, 1894. 
Appeal from district court, Stutsman coun- 
ty; Roderick Rose, Judge. 

Action by David Dows, Jr., and George B. 
Gooksey, copartners as David Dows, Jr., & 
Co., against Samuel L. Glaspel, to recover 
commissions and advances made by plaintiffs 
on account of the sale and purchase of wheat 
by them as defendant's agents, in which de- 
fendant set up a counterclaim. From a judg- 
ment for defendant In the main case, and 
against defendant on his counterclaim, and 
also disallowing costs to defendant, both par- 
ties appeal. Modified as to costs, and affirm- 
ed. 

Ball & Watson and White & Hewitt, for 
plaintiffs. E. W. Camp and S. L. Glaspel, 
for defendant. 

OORLISS, J. The plaintiffs are seeking to 
recover judgment against defendant for their 
commissions and for advances made by them 
on account of the sale and purchase of wheat 
by them as agents for defendant. Thus far 
they have been unsuccessful. The case was 
tried before the court, and judgment was ren- 
dered in favor of the defendant. The find- 
ings of the court amply sustain the judgment. 
But it is here viged that the evidence does 
not justify certain of the findings. The de- 
fense relied on was that the transactions in 
which the plaintiffs claim to have paid out 
moneys for the defendant were mere wagers 
on the price of wheat, and that the plaintiffs 
knew' that the sole purpose of defendant was 
to gamble in wheat options, and not to enter 
Into bona fide wheat contracts in which wheat 
was to be delivered to or by him thereunder. 
The plaintiffs were commission merchants in 
the city of Duluth, Minn., and were members 
of the Duluth Board of Trade. The defend- 
ant was and is an attorney in full practice, 
residing and carrying on his professional 
business at Jamestown, N. D. Tn Septembar, 
1885, the defendant commenced shipping 
wheat to plaintiffs, to be sold by them for 
him in Duluth. These shipments continued 
for a time, and finally, on October 30, 18S">, 
the defendant sent to the plaintiffs the fol- 
lowing telegram: "Buy ten May, ninety-eight 
or better, account of myself, and same ac- 
count of J. B. Shoenberg." It is undisputed 
that this telegram was an order for the plain- 
tiffs, as agents of defendant, to buy for liim 
on the Duluth Board of Trade 10,000 bush- 
els of wheat to be delivered in May, IS^ti, at 
not exceeding 98 cents a bushel. Thereafter 
defendant continued to send similar orders to 
the plaintiffs until the following June, when 
the plaintiffs closed him out, he having failed 
to keep good his margins. From time to time 
the various purchases made by plaintiffs for 
defendant were closed out on his orders. 
They were invariably closed out by the plain- 
tiffs selling, under his directions, for future 



delivery, the same anio'int of wheat he had 
purcliascd. The first tran.s.icti.ns resulted in 
a small profit to defendant, but, after pur- 
chasing 50,000 bushels of wheat for May de- 
livei-y, the price fell rapidly, and when this 
purchase was closed out the following Ju::e 
the loss resvilting from the transaction over 
and above moneys received by plaintiffs from 
defendant for margins was over $7,000. 
Plaintiffs claim that they were compelled to 
pay out on behalf of defendant in thesa 
transactions all the moneys for which they 
sue except their commissions, and they also 
seek to recover such commissions in addition 
to their alleged advances. The trial court 
found that all the transactions stated in the 
complaint as purchases and sales of wheat 
(except the sales of actual wheat shipped to 
plaintiffs by defendant for sale) were wager- 
ing transactions, in which no wheat was to 
be delivered or received by the parties there- 
to, and that the defendant employed the 
plaintiffs to make purchases and sales of 
wheat for future delivery in the city of Du- 
luth, Minn., with the mutual understanding 
and agreement that no wheat was to be de- 
livered or received by either party, and that 
such transactions were to be mere wagers 
upon the rise and fall of the market price 
at Duluth; that aU such pm-chases and sales 
were made pui'suant to such mutual uuder- 
standing; that all of such transactions were 
to be settled at a future time by the payment 
of differences, viz. the difference between the 
contract or purchase price and the market 
price on the day of settlement, and that nei- 
ther party to the transaction should be re- 
quired to deliver or receive any wheat; that 
all of such transactions involved simply gains 
or losses dependent upon the future rise or 
fall of the market price, and that no wheat 
was demanded, tendered, delivered, or re- 
ceived in any of the transactions. In the first 
place, we hold that the rights of the parties 
to this action are to be governed by the laws 
of Minnesota. The agents resided there, and 
the purchases and sales were aU made there, 
and the defendant employed the plaintiffs 
as his agents for the express purpose of hav- 
ing such sales and purchases made there. No 
proof as to the laws of Minnesota, so far as 
this question is concerned, was made. Nor 
is there any finding on this point. We must, 
therefore, presume that the common law pre- 
vails Ihere with respect to the questions of 
law which this case presents. We recognize 
i^e lfg.;l right of every one to speculate in 
every commodity which he does not own, and 
for which, as a commodity, he has no use. He 
may enter into a contract to buy or sell any- 
thing of value for the sole purpose of speculat- 
ing,— with no other object in view than that of 
making profit out of the transaction; but he 
must in Kood faith bind himself to deliver or 
receive the thing sold or purchased. It is 
true. that the undisclosed purpose of one of 
the parties to a contract not to deliver or 
receive the article contracted for will not 
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affect the other party, who, relying on a 
conti'act calling for delivery, intends in good 
faith that the contract shall be carried out in 
all of its particulars. But when neither pai'ty 
intends that the property shall be delivered, 
where they both intend that the difference 
between the purchase price and the market 
Talue at the time specified shall be paid to 
the one who wins, then the transaction is a 
mere wager, and is void at common law in 
this country. See cases cited in note to 
Crawford v. Spencer, 1 Am. St. Rep. at page 
759, 4 S. W. 713, and 92 Mo. 498. We must, 
therefore, presume that such a contract would 
he void in Minnesota. 

This action, however, is not upon the sev- 
eral contracts of purchase and sale. It is 
brought to recover the advances and com- 
missions of the agents who negotiated them. 
But the rule which prevents recovery upon a 
mere wagering contract applies with equal 
force to the agent who brings the parties to- 
gether with knowledge that their purpose is 
not to enter into a legitimate agreement, but 
to gamble over the ever-shifting price of the 
•commodity to which their dealings relate. In 
this case it is expressly found that the plain- 
tiffs knew that the purpose of the defendant 
was to gamble, and that he employed them 
in furtherance of that purpose, and that all 
the transactions in which the plaintiffs acted 
as agents for defendant were mere wagers on 
the price of wheat. That the agent cannot, 
under such circumstances, recover his com- 
missions, or the advances made by him on be- 
half of his principal, is well settled. Having 
knowingly participated in an illegal transac- 
tion, the law will leave him without remedy 
In case of loss. Crawford v. Spencer, 92 Mo. 

498, 4 S. W. 713; Irwin v. Williar, 110 U. S. 

499, 4 Sup. Ct 160; Phelps v. Holderness, 
<Ark.) 19 S. W. 921; Embrey v. Jemison, 131 
U. S. 336-34.5, 9 Sup. Ct 776. The findings 
are broad enough to embrace the fact that 
the persons with whom plaintiffs dealt in 
making purchases and sales for defendant 
had no thought of making or calling for de- 
livery of the wheat, and we feel clear that the 
evidence fully sustains such a finding. But 
we are not compelled to rest our decision on 
this branch of the ease upon this finding and 
the sufficiency of the evidence to sustain it. 
The intention of the other party to these 
transactions is immaterial. It is sufficient if 
the defendant's purpose was to gamble, and 
the plaintiffs knew of it when they went upon 
the board of trade to make such purchases or 
sales for the defendant. Being employed by 
the defendant to secure for him upon the 
board of trade mere wagers upon the price of 
wheat, they would have no authority to enter 
into legal contracts on his behalf; and, if 
they should do so, and sustain losses, they 
could not recover such losses from him, be- 
•cause their acts resulting in such losses 
would be unauthorized. Moreover, having 
been instructed to make mere wagers on be- 
half of defendant, the law will presume, as 



against the agents in a case in which the 
other party to the transaction is not interest- 
ed, that they obeyed such iiisti-uctions, and 
that, therefore, they did not enter into legal 
contracts w-ith others, binding the parties to 
deliver and receive the wheat agreed to be 
bought There is no direct evidence as to the 
intention of ^e other parties to the several 
purchases and sales. The transactions on 
both sides appear to have been precisely 
alike, and it is a fair inference that the trans- 
actions whicli defendant intended should be 
mere wagers, which the plaintiffs, with 
knowledge of such intention, entered into on 
behalf of defendant, and which were in the 
form in which gambling in all kinds of com- 
modities is carried on, were in fact intended 
by all pai'ties thereto — principals and agents 
on both sides — to be mere bets with refer- 
ence to the future price of wheat. That the 
intention of the other partj' to the contract 
is immaterial when the agent who is seeking 
to recover commissions and advances knows 
of the purpose of his principal to gamble, 
and loses the money for which he seeks judg- 
ment in furthering that purpose, Is a well- 
established doctrine. Phelps v. Holderness, 
(Ark.) 19 S. W. 921; McCormlck v. Nichols. 

19 111. App. 334, 337; Beveridge v. Hewitt, 8 
111. App. 467, 482, 483; ililes v. Andrews. 
40 111. App. 155, 163, 164; Coffman v. Young. 

20 111. App. 82. In Embrey v. Jemison, 131 
IT. S. 336, 9 Sup. Ct. 776, the defendant in an 
action brought upon notes given in settle- 
ment of a claim of his agents for losses 
growing out of the purchase and sale of cot- 
ton for defendant set up as a defense that 
neither he nor his agents intended that ac- 
tTial cotton should ever be delivered. There 
was no averment that the other party to the 
transaction entertained the same purpose in 
majiing the contracts out of which the loss- 
es grew. And yet the court held that the 
answer stated a good defense. See pages 
338, 349, 131 V. S., and page 776, 9 Sup. Ct. 

We come. now to the question of the evi- 
dence to support the findings that the plain- 
tiff's knew that the purpose of the defendant 
was to gamble, and that the losses for which 
they sue were suffered by them in furthering 
such illegal purpose. At the outset, we con- 
clude that plaintiffs are right in the conten- 
tion that the burden is on the defendant to 
establish by competent evidence the illegali- 
ty of these transactions, and the participa- 
tion of the plaintiffs in the unlawful purpose 
of the defendant We might also safely as- 
sume that the sales and purchases made by 
plaintiffs on behalf of defendant were in 
form legal contracts, calling for the delivery 
of wheat specified therein. It is significant, 
however, that, while the witnesses on behalf 
of plaintiff's testify to actual sales, they do 
not pretend to state the terms of the con- 
tracts, nor was any written contract of sale 
introduced in evidence. Without at least a 
written memorandum of these sales, they 
would not have been valid, and It is dlffl- 
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cult to understand why these contracts were 
not reduced to writing if they were intended 
tu embody the terms of a bona fide sale. It 
was the duty of the plaintiffs, as agents for 
defendant, to secure for him a contract he 
could enforce if they were making bona fide 
sales and purchases for him. The silence of 
the record in this respect is strong evidence 
that these alleged agreements were not in 
writing. Nay, there is positive evidence that 
they were not reduced to writing. One of 
the plaintiffs testified that formal contracts 
were not drawn up, but that there was al- 
ways a full understanding as to the nature 
of the transactions. But, however perfect 
the likeness of a gambling transaction to the 
form and features of a legitimate sale, the 
legality of the dealings between the parties 
must rest ultimately upon their honest in- 
tention. Illegality is seldom guilty of the 
consummate folly of flaunting its defiance 
of law in the face of public sentiment— of 
furnishing itself the evidence of its violation ' 
of law. To escape the penalties of breaking 
the law, it will always put on the "suits and 
trappings" of honest transactions. Mere 
wagering contracts invariably wear the garb 
of bona fide sales. This is common knowl- 
edge. Myriads of gambling operations are 
daily arranged by two interested brokers, 
who fatten on the folly of their dupes, in the 
decent and decorous habiliments of lawful 
business transactions. Tlie naivetfi of a tri- 
bunal which in such cases should unquestion- 
ingly take the semblance for the substance 
would. Indeed, be pitiable, if it did not ex- 
cite derision and contempt. The courts have 
always sought to pierce the disguise, and as- 
certain the real intention of the parties. 
Whitesides v. Hunt, 97 Ind. 191; Melchert 
V. Telegi-aph Co., 11 Fed. 193; Edwards v. 
Hoeffinghoff, 38 Fed. 639; Embrey v. J6mi- 
son, 131 U. S. 330, 344, 9 Sup. Ct. 776; IrwiE 
V. Williar, 110 U. S. 499, 4 Sup. Ct. 160; Jlohr 
V. Miesen (Miriti.) 49 N. W. 8G2. Said the 
court in Melchert v. Telegraph Co., 11 Fed. 
193: "In seeking to ascertain the intentions 
of parties to such transactions as the one 
under consideration, it is evident that it will 
not do to place any great sti-ess upon the 
mere terms of the contract, or upon their 
own declarations, whether under oath or not. 
Parties under such contracts will always 
seek to give them the form and semblance of 
legality, and all our experience admonishes 
us to receive with extreme caution, if not ab- 
solute distrust, what parties charged with 
ti-ansactions apparently illegal say respecting 
the innocency of their own intentions." In 
Edwards v. Hoeffinghoff, 38 Fed. 639, Judge 
Sage says: "No matter what the form of the 
contract, no matter how many colorings of 
reality and genuine dealing are thrown about 
the transaction, if, piercing all these disguis- 
es, the court or jury see that all these forms 
are mere shams, and that there was in fact 
ao actual dealing in the article itself, but that 
forms were adopted as a mere semblance to 



deceive and evade the law, it is the duty of 
the court and jury to tear away the disguise,, 
and ti-eat the transaction as it is." In Em- 
brey v. Jemison, 131 U. S. 344, 9 Sup. Ct. 776, 
the court said of the transaction there before 
it: "If this be not a wagering contract under 
the guise of a contract of sale, it would be 
difficult to imagine one that would be of that 
character. The mere form of the transac- 
tion is of little consequence. If it were, the 
statute against wagers could easily be evad- 
ed." 'What, then, were the intentions of de- 
fendant? Was his purpose merely to gam- 
ble? Did plaintiffs have knowledge of such 
purpose? Did they aid him in carrying it 
out? Were these losses incurred by them 
in so doing? The evidence fully sustains the 
finding of the court with respect to the inten- 
tion of the defendant. He testified that his 
sole object was to make wagers on the price 
of wheat. The character of the transactions, 
and the evidence of all the parties, fully cor- 
roborate his statement. 

The only remaining question Is whether 
the plaintiffs were aware of defendant's pur- 
pose when they went upon the board of trade 
to make for him tlie several purchases and 
sales out of which these losses grew. If 
they did, it is an Inevitable inference that 
they participated in his gambling project, 
and actually aided him therein. We ar& 
clear that the circumstances surrounding 
these transactions fully sustain the finding 
of such knowledge and participation. The 
order to purchase wheat came to plaintiffs in 
the form in which mere orders to gamble 
in the price of wheat are sent by speculators 
to brokers. It is a well-known fact that a 
large percentage of such transactions are 
only wager.ng operations. No one knew this 
better than the plaintiffs when they received 
the defendant's different orders to buy and 
sell. At no time during all these transactions 
was there a suggestion from either plain- 
tiffs or defendant that a bushel of this wheat 
was to be delivered to or by the defendant. 
He was never informed of the names of the 
different brokers of whom these purchases 
or to whom these sales were made. He never 
knew who were the principals back of such 
brokers with whom he had entered into con- 
tracts calling for the delivery, on plaintiffs' 
theory, of thousands of bushels of wheat. 
His indifference to this matter of delivery 
all through these . transactions was certainly 
suggestive to plaintiffs, who were familiar 
with such indifference, and the reasons for 
it, through having witnessed it in a multi- 
tude of similar transactions. From the very 
beginning the defendant pursued the course 
of closing out these pm'chases long before 
the day of delivery had arrived; In some 
cases ordering sold, within a few days after 
the purchase, all or a portion of the wheat 
purchased for May delivery. What did this 
indicate to the mind of the plaintiffs, if it 
did not tend to show them that defendant 
was merely gambling in options? The de- 
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fandtint v.-as a lawyer, as plaintiffs well 
knew. Why was he buying thousands of 
bushels of wheat for future delivery, and 
then closing out the transaction in a short 
time? It is also singular that the defend- 
ant should take no' pains to inquire as to 
the responsibility of the persons of whom the 
plaintiffs had purchased wheat for him for 
May delivery, if the transactions were or- 
dinary business transactions, and not the 
usual wagering deals upon the board of 
trade. The purchaser in an honest business 
sale naturally wishes to know something of 
the pecuniary responsibility and of the char- 
acter of the man who has agreed to deliver 
property to him at a certain time for a specl- 
tied price. If the vendor will not perform 
his contract, and cannot be made to pay dam- 
ages for breach of it, the contract is of no 
value to the purchaser. How could the 
plaintiffs expect that the defendant would 
regard a bona fide purchase by him closed 
out and himself released from all further 
liability on the contract by ordering a new 
contract to be made with another person, — 
a contract of sale, — thus increasing, rather 
than extinguishing, his liability, if the two 
transactions wei-e bona fide sales? The nat- 
lu-al mode of wiping out an obligation is to 
reach the party who holds it, and agi-ee with 
him as to the terms on which he wiU release 
the other party who desires to be discharged. 
Yet the plaintiffs knew that the defendant 
was willing to pursue a widely different 
course, and close out his purchase at a profit, 
by obligating himself to sell more wheat 
to another without securing release from the 
contract of purchase which he desired to 
wipe out It is only on the theory that these 
transactions were understood by the defend- 
ant to be mere wagers on the price of wheat 
that they can be accounted for when we con- 
sider the object of the defendant in enter- 
ing into them, — i. e. to close out his pretend- 
ed purchases at a profit. Where the pin-- 
chase and the sale are legitimate transac- 
tions, one cannot count in advance on a 
profit, although he has contracted to settle 
at a higher price than he has agreed to pay 
for the same commodity. The one who has 
agreed to pay him the higher price may re- 
fuse to perform the contract, and may be 
without financial responsibility. Indeed, the 
dealer may, in such case, find, when the 
time for delivery arrives, that he has actual- 
ly lost, as the market price of the commodity 
.-i then be lower than the price he has 
agreed to pay for it, and the iiTesponsible 
purchaser in the other conti'act may refuse to 
carry out his agreement. Defendant's belief, 
which his communications and conduct made 
manifest to the plaintiffs, that both trans- 
actions, the purchase and the sale, were at 
an end, and that he had won or lost as the 
case might be, must have furnished to the 
plaintiffs very cogent evidence that defend- 
ant did not regard these dealings as legiti- 
mate purchases and sales, but only in the 



light of wagers on the market price of wheat 
Plaintiffs knew that defendant had no use 
for the wheat he ordered purchased, and 
they took no pains to ascertain whether he 
had sufficient financial abilitj- to pay for 
tlie large pm-chases he made from time tO' 
time on the theory tliat he intended to re- 
ceive and pay for the wheat. Defendant 
never furnished any money to make the dif- 
ferent purchases with, nor was he ever called 
on by the plaintiffs to fm-nish them with 
money for that pm-pose. He merely sent 
them funds from time to time to keep g^od 
his margins as he bought and then sold. It 
is true that plaintiffs insist that the sales 
were genuine, and that they did not know of 
defendant's purpose to gamble. But courts 
are not bound by the testimony of interested 
parties, but may look to the surrounding cir- 
cumstances, to ascertain the true character 
of the transactions. Some of the correspond- 
ence between the pai'tios furnishes strong 
evidence that plaintiffs knew that defend- 
ant's sole purpose was to gamble. On Feb- 
ruary 5, 1886, defendant wrote to plaintiffs 
a letter, in which the following sentence ap- 
pears: "I now see that you have my actual 
wheat account mixed with my option ac- 
count" In this letter he distinctly notifies 
plaintiffs that his option account is not an 
account involving the purcliase and sale of 
"actual wheat." The two expressions are 
used to distinguish the two classes of trans- 
actions; one relates to actual wheat, the 
other not. He speaks of the account of the 
I fictitious wheat transactions as the "option 
account." Fictitious wheat transaction.s they 
must be if they do not relate to actual wheat 
On the 15th day of December, 1885, defend- 
ant wrote plaintiffs as follows: "When you 
can buy 20 Jlay at 95 cents, take it. I have 
■"'),fX)0 wheat in granary. Do you handle 
wheat in Minneapolis? By the way, I want 
j you to handle options for me at one-eighth." 
i On the 4th of December, 1885, plaintiffs 
J wrote to defendant a letter, in which they 
I said: "Cm- market opened at 98% for May, 
j developed strength thi-oughout the day, and 
j closed at one dollar bid. We are very glad 
I you had the pluck to hold on, and be- 
! lieve that wheat is a purchase on all good 
; breaks. StUl, if you get a fair profit, we 
: would advise you to close it out taking 
I chances of getting it back at cheaper figures. 
We have had a very good advance, and any 
I fui'ther bulge wiU doubtless be followed by 
some reaction." In this letter plaintiffs- 
themselves advise this man, who, according 
; to their theory, had bought actual wheat, to 
I close it out, and buy it back cheaper. In 
j other words, they plainly tell him that the 
! delivei-y of the wheat is not what any one 
is thinking of. They advise him to close 
up the old bet as soon as he can secm-e a 
fair profit, and then make another bet when 
wheat has again fallen in price. 

Our attention has been called to one of the 
rules of the Duluth Board of Trade, and to 
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the testimony that it was in force when 
these transactions were had, and that they 
were entered into by plaintiffs with refer- 
ence to such rule. It declares as follows: 
"In all eases of sale of produce, the party or 
parties selling shall deliver the property sold 
at the time specified, unless the purchaser 
shall consent to accept or pay the difference 
in cash, when so requested to do by the seller. 
In all cases, however, the buyer shall have 
the right to demand the property, if he so 
elects." This rule confirms our views that 
these transactions were known by plaintiffs 
to be mere wagering deals. In this very rale 
the pm-chaser is given the option to accept 
or pay the difference in price when the seller 
so requests him to do. In other words, the 
rule provides that the parties may agree to 
do what every layman knows they can agi-ee 
to do without any such rule. Why mention 
this right to agree to settle by paying differ- 
ences when it is a right which exists inde- 
pendently of any rule? The reason is ob- 
vious, when the almost universal practice is 
•considered. When brokers, by their rules, 
inform their speculating customers that no 
delivery is necessary if the parties agi-ee to 
dispense with it, and this is followed by the 
almost uniform practice of settling by paying 
differences, we are constrained to believe 
that no delivery was intended from the very 
outset of any of these transactions, and that 
the brokers were well aware of it. With the 
obvious pm'pose of covering up the gambling 
character of these operations, they establish 
a rule that there shall be a delivery, unless 
both parties agree to dispense with it; know- 
ing that both parties will always so agree. 
It is significant, too, that this rule applies on- 
ly to actual sales. This still leaves the ques- 
tion open whether the parties intended an 
actual sale or were merely wagering on the 
price of the commodity ostensibly bought 
and sold. This rule does not apply at all if j 
the deal is a mere wager. It does not declare 
that every transaction on the board of trade 
shall be a bona fide sale, but merely provides 
that, if it is a sale, the parties must deliver, 
unless they agr3e to settle by paying differ- 
ences. Moreover, it does not appear when 
the consent may be given to settle in this 
way,— whether after the transaction is con- 
summated, or at the time the deal is made. 
If at the time the deal is made, then this un- 
derstanding of itself renders the operation a 
mere wager, for it is an understanding from 
the very beginning that there shall be no de- 
livery. But the real purpose of the parties 
to gamble, when it is once found to exist, 
cannot successfully escape tlie condemnation 
of the law, whether the false appearance of 
an honest sale is put on by rules of boards of 
trade or by the devices of executing legal con- 
tracts in form. It has been frequently held 
that circumstances similar to those which 
surround these transactions amply sustain a 
finding that the dealings between the parties 
were mere wagers, when the circumstances 



were no more convincing than in this case. 
Mohr V. Miesen (Minn.) 49 N. W. 862; Phelps 
V. Holdemess (Ark.) 19 S. W. 921; Cobb v. 
Prell, 15 Fed. 774; Crawford v. Spencer, 92 
Mo. 498, 4 S. W. 713; Miles v. Andrews, 40 
111. App. 155; Beveridge v. Hewitt, 8 111. 
App. 482; Colderwood v. McCrea, 11 111. App. 
546; Watte v. Wickersham (Neb.) 43 N. W. 
259; Sprague v. Warren (Neb.) 41 N. W. 
1113. We would expect the plaintiffs to give 
to these gambling transactions the appear- 
ance of honest sales, and to insist in their 
testimony that they were what they ap- 
peared to be. But, although the hands may 
seem to be the hands of Esau, the voice is 
unmistakably the voice of Jacob. 

One of the errors assigned relates to the 
admission of the testimony of the defendant 
with reference to statements made to him by 
one Nichols, the agent of the plaintiffs, 
touching the character of the business he 
urged defendant to carry on with plaintiffs. 
In suljstance, the defendant testified that this 
agent informed him that these transactions 
which the agent induced him to enter into 
with plaintiffs would be mere wagers on the 
price of wheat; that in them no wheat would 
be delivered by either party to the different 
deals. Plaintiffs here contend that the re- 
ception of this evidence was error, because 
the agent, Nichols, had no authority to rep- 
resent them, except in the matter of securing 
shipments of actual wheat, to be sold by 
plaintiffs for the shippers, as their agents in 
Duluth. There is no attempt in this case to 
enforce against plaintiffs any liability be- 
cause of any contract made by this agent on 
their behalf; but it is claimed that the case 
shows that Nichols had no authority to act 
for them except in legitimate transactions, 
and that, therefore, any knowledge he may 
have acquired that the defendant intended 
to gamble would not affect them; and hence 
it is contended that it was prejudicial error 
receive this evidence, as the court may 
have considered it as evidence of knowledge 
on the part of plaintiffs of defendant's ille- 
gal purpose. But this evidence was admis- 
sible for the purpose of strengthening de- 
fendant's testimony that his sole purpose 
was to gamble; to show that he had ground 
for believing that he was only gambling, and 
that he so understood the subsequent trans- 
actions. Its value for this purpose would 
not depend upon the authority of the agent, 
but upon the mere fact that such agent had 
put into defendant's mind the tliought of en- 
gaging in such gambling transactions. As it 
was admissible for this purpose, it was not 
error to receive it. We cannot assume that 
the court considered it as proving another 
fact which it had no legal tendency to prove. 
On the contrary, it is a fair presumption that 
the court, after having lawfully received the 
evidence to establish one fact, regarded it as 
incompetent to prove another fact, which 
could not legally be established in tnat way. 
Especially must this be the presumption 
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wbon it appears, as is done in this case, that 
the latter fact is almost conclusively estab- 
lished by other evidence. 

We come now to the second branch of the 
case. Defendant set forth in his answer as 
-a counterclaim that he had paid to plaintiffs 
certain sums of money as margins in these 
itambling transactions, and asked that judg- 
ment for this money be rendered against the 
plaintiffs in his favor. It is undisputed that 
defendant did In fact pay to the plaintiffs as 
margins the sum of ?4,259.68. The right to 
recover baclt this money, it is conceded by 
■defendant's counsel, rests upon the Minne- 
sota statute. It seems to be agreed between 
counsel for the plaintiffs and defendant that 
there is no common-law liability to refund 
such money, and that the rights of the par- 
ties are governed by the laws of Minnesota, 
where the transactions were carried on, and 
not by the laws of this state. The statute of 
Minnesota relied on by defendant provides 
that: "Whoever by playing at cards, dice or 
other game, or by betting on the hands or 
sides of such as are gambling, loses to any 
person so playing or betting any sums of 
money or any goods whatever and pays or 
•delivers the same or any part thereof to the 
winner, the person so losing, and paying and 
delivering the same, may sue for and recover 
such money by a civil action before any 
coiu-t having competent jurisdiction." Gen. 
St c. 99, § 13. Without attempting, in this 
•opinion, an analysis of the statute, we are en- 
tirely free from doubt in our view that it 
•does not relate to moneys lost in dealing in 
■options. Under similar statutes the courts 
liave uniformly held against the liability of 



the person receiving the margins to refund 
them. Sondheim v. Gilbert, 117 Ind. 71, 18 
X. E. G87; Shaw v. Clark, 49 Mich. 384, 13 
• N. W. 786; Bank v. Harrison, 10 Fed. 243. 
The cases cited by defendant's counsel arose 
under very different statutes, and for that 
reason they are not in point. We therefore 
hold that the statute gives defendant no 
right to recover the moneys paid to plaintiffs 
for margins. That there is no liability Inde- 
pendently of statute is not open to discus- 
sion. The law leaves both parties where i, 
finds them. Higgins v. McCrea, 116 U. S. 
671, 6 Sup. Ct. 557; White v. Barber, 123 U. 
S. 392, 8 Sup. Ct. 221; Kahn v. Walton 
(Ohio Sup.) 20 N. E. 210. 

The trial court erred, however, in refusing 
costs to defendant. Plaintiffs, having failed 
to establish their cause of action, were not 
entitled to costs; and in aU cases in which 
the plaintiff is not entitled to costs the de- 
fendant recovers costs as a matter of course. 
His rights do not depend upon his sustaining 
a counterclaim which he may have inter- 
posed. It depends solely upon his prevent- 
ing a recovery of costs by the plaintiff. Had 
defendant set up no counterclaim, there 
would have been no doubt about his right to 
costs. He is in no worse position becaiise 
he did interpose a counterclaim, and failed 
to sustain it. Ury v. Wilde (Super. N. Y.) 3 
N. Y. Supp. 791. 

On plaintiffs' appeal, the judgment, so far 
as it dismisses the action, is affirmed. On 
defendant's appeal, the judgment is modified 
by allowing tx) defendant his costs in the dis- 
trict court As so modified, the judgment is 
in all respects affirmed. All concur. 
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MORSE et al. v. MOORE. 

(22 Atl. 362, 83 Me. 473.) 

Supreme Judicial Court of Maine. May 26, 
1891. 

Exceptions from supreme judicial court, 
Sagadahoc county. 

This was an action of assumpsit to recover 
for two cargoes of ice under a written con- 
tract. The verdict was for the plaintiffs, for 
the full contract price, with interest. The 
defendant contended at the trial that the ice 
shipped, was not such as was called for by 
the contract: and that its quality was such, 
on account of excessive sap, that it had no 
market value, and was worthless when load- 
ed on board the vessels in this state, or was 
at least worth very much less than the con- 
tract price. Both cargoes were discharged in 
March, 1888, at Richmond, Va., and placed 
by the defendant in his ice-house. He denied 
that the ice was accepted. Upon the ques- 
tion of acceptance, the defendant offered the 
following letters and telegram, which were 
received by the plaintiffs. The telegram and 
the parts of the letters inclosed in brackets 
were admitted by the com't, and the rest of 
the letters were excluded. 

"[Richmond, Va., March 13, 188S. 
"Mr. Jno. A. Morse, Bath, Maine: 

"Dear Sir: The 'Hyde's' cargo is worse as 
it goes down. The sap averages five inches 
on each cake. Please telegraph me what to 
do about 'Crockett' cargo. She is due, and if 
as bad as 'Hyde' I do not want it.] Do not 
send any more unless you can send ice up to 
contract. Please wire me on receipt of this 
what you will do. It is not only a loss on 
cost of ice, but freight also, and storing. The 
top tier's as white as snow as soon as the sun 
strikes it. 

"Yours, Warner Moore." 

"Received at Bath, JIaine, March 22nd. 
1888." 

"Dated at Richmond, Va., 21." 

"To J. A. Morse: 

"Crockett arrived; more sap than 'Hyde's.' 
What shall I do with it? Answer. 

"Warner Moore." 
"[Richmond, Ya., March 21, 1888. 

"Mr. J. A. Morse, Bath; 

"Dear Sir: I telegraphed you, 'Crockett ar- 
rived. More sap than Hyde's. What shall 
I do with it? Answer.' I wrote you several 
days ago about the ice but no reply.] I 
measured several cakes, and they have from 
four to six inches of sap. Haley, of Gardi- 
ner, is here, and I am sorry to say he has 
seen it, and is using his influence against my 
wagons. It is awful. Why did you send 
me such stuff? My manager, Mr. Gaubert, 
came fi-on: Gardiner. He was with Haynes 
and Dewitt Co. for years, and he never saw 
such ice shipped before. I am sorry you un- 
loafl this bad ice on me. My contract calls 
lor prime quality. Answer by first mail. 
Oblige, Warner Moore." 



The defendant was called as a witness tO' 
prove that he had not accepted the ice, and 
was asked what he did with the cargoes after 
they were discharged at Richmond, and after 
the telegram and letter dated March 21st.; 
but upon objection the court excluded the 
questions. 

Upon this point the following instructions 
were given to the jury: "Was it clear, mer- 
crhantable ice, within the meaning of the term, 
as used among merchants? If so, then per- 
liaps that may end any fm'ther consideration 
of the case; because it was delivered on. 
board the defendant's vessel, and carried 
away by him, and you may be satisfied, from 
the evidence that has been submitted to you, 
was used by him in some way. 

"If, under the circumstances, he takes the 
commodity, and carries it away to a distant 
state, and unloads it from the vessels, and 
puts It into his own ice-house, and commences 
to deliver that as his own property, what 
would you, and what do you, infer as to the 
question of acceptance under the contract?" 

The defendant claimed that the ice in con- 
troversy had from three to four inches of sap 
or snow ice upon it as an average, and that 
quite a portion of it had from six to eight 
inches of sap upon it, and that for these rea- 
sons it was not merchantable, and was value- 
less. This was denied by the plaintiffs. The 
defendant contended, also, that he could re- 
ceive the ice, and, if it was not of the quali- 
ty required by the contract, that in this action 
against him for the price he could prove the 
fact, either in diminution of damages, or in 
full answer to the action, if the ice was of no 
value. Upon this branch of the case the pre- 
siding jUi^tice instructed the jury as follows: 

"lie cannot, under a contract like this, re- 
ceive the property called for by the contract,, 
and accept it, and then turn round and say 
that he is not bound to pay the price which 
the contract calls for. * * * 

"It has been contended to you by counsel 
that the defendant might receive this propertj 
and keep it, use it, and sell it, and still it is 
open to him to show that It was of no value 
when he received it, and, therefore, that he 
is not required to pay anything. I do not tm- 
derstand that to be the law. That may be 
and is the rule of law when a contract of sale 
is executed with a contract of warranty of the 
thing sold. Then the warranty goes to the 
purchaser as his protection against defects 
that may be discovered in the thing sold. 
But this is not an executed contract,— this 
written contract between the parties. It was 
executoiy." "It is like a contract for sale by 
sample, where a merchant agrees to sell a cer- 
tain commodity which shall conform to a 
sample which he delivers to the purchaser. 
* * * Still, if he finds that it does not in 
aU respects conform to the sample, he has the 
riglit of accepting it, and, if he does accept 
it as a compliance with the contract, he is 
bound to pay the contract price. 

"Considering all the facts as shown to vou. 
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you must determine, If you are not fully sat- 
isfied that the ice in all respects conformed to 
the terms of the contract, whether this de- 
fendant accepted it under the contract so as 
to preclude him from throwing it back onto 
the hands of the plaintiff. 

"When he took the property and carried it 
Away the property passed to him." 

'^I£ you do find an acceptance under the 
rules I have given you, I say to you that the 
defendant is bound to pay the contract price." 

"If j'ou find an acceptance of the property 
by the defendant, then he is liable for the con- 
tract price." 

The defendant excepted to these rulings and 
instructions. 

A. N. Williams, for plaintiffs. C. E. Little- 
field, for defendant. , 

PETERS, O. J. The controversy in this 
case grows out of an agreement between plain- 
tiffs and defendant, made and delivered in 
this state, which runs as follows: "This agi-ee- 
meut, made and entered into this seventh day 
of Januaiy, 1888, by and between Jlorse & 
Sawyer, of Bath, Maine, of the first part, and 
Warner Moore, of Richmond, Va., of the sec- 
ond part, witnesseth: 

"That the said parties of the first part, for 
jind in consideration of the sum of one dollar 
to them in hand paid, the receipt whereof is 
hereby acknowledged, do hereby sell and agree 
to deliver at their wharves at Water Cove, 
<Cape Small Point, opposite Burnt Goat Island, 
as seen in Coast Chart No. 6, from four to six 
miles west of Seguin Island light house,) 
Maine, after the ice has become twelve Inches 
in thickness, of good quality, during the 
months of January or February, 1888, two 
thousand tons of good, clear, merchantable 
ice, not less than twelve inches in thickness, 
to be weighed by a sworn weigher, with all 
the proper fitting material necessary for the 
voyage included, at the price or rate of forty 
cents per ton of two thousand pounds. Bach 
cargo to be paid for on presentation of 
sight draft or note for thirty days or sixty 
days, as may suit party of second part, for 
the amount accompanying bill of lading and 
weigher's certificate of said cargo. Cakes to 
be twenty-two by thirty inches." 

The ice delivered under this contract was 
shipped to Richmond, Va., where the defend- 
ant resides, to be sold in that market to his 
customers. It was to be paid for according 
to its weight and quality at the port of ship- 
ment in Maine, any deterioration of the arti- 
de during transit being at the risk of the 
purchaser. 

The first question submitted to the juiy was 
whether the ice had been accepted by the de- 
fendant or not, and that was decided in favor 
•of the plaintiffs. 

Tliat brought up the question whether, hav- 
ing accepted the ice, the defendant could. rely 
-on a breach of the warranty of the quality of 
thie ice to reduce the claim of the plaintiffs 
who sue in this action of indebitatus assump- 



sit for the contract price; the defendant al- 
leging that the ice was not, at the time and 
place of delivery in Maine, of the quality call- 
ed for by the contract. 

The judge presiding, being of the impres- 
sion that such a defense miglit be admissible 
in case of an executed agreement containing 
warranty, but not where the agreement is ex- 
ecutory, ruled out the defense as a matter of 
law. It is to be noticed that the niling was 
without qualification, admitting of no inquiry 
into the circumstances in which the ice was 
accepted. It determines that an acceptance 
in a case of this kind (in the absence of fraud, 
of corn^e) absolutely terminates the obligation 
of the vendor. The judge further i-uled that 
"when the defendant took [that is, by a hired 
carrier] the property and carried it away the 
property passed to him." 

Our examination of this question leads us 
to the conclusion that the position of the de- 
fendant was well taken, and that the alleged 
defense should have been permitted to him. 

That there is a warranty or a condition pre- 
cedent amounting to wananty in the contract, 
there can be no doubt. Such a wareanty will 
bo found to be variously characterized in the 
books as executory warranty, a condition 
precedent amounting to warranty, in the na- 
ture of warranty, with the effect of warranty, 
equal to wan-antj-, and the like. It is imma- 
terial, for present purpose, whether it be re- 
garded as an express warranty or an express 
condition implying warranty, as the effect 
must be the same. One kind within its Uuiit 
is not a more potential ingredient in a con- 
tract than the other, the difference between 
them being only in the style of agreement to 
which they may be annexed. An exnress 
warranty may be also special, however. It 
is now well settled by the authorities general- 
ly—our own cases Included — that a sale of 
goods by a particular description of quality 
imports a warranty that the goods are or shall 
be of that description; a warranty which be- 
comes a part of the contract if relied upon 
at the time by the purchaser. Bryant v. 
Crosby, 40 Me. 9; Randall v. Thornton, 43 
Me. 226; Hillman v. Wilcox, 30 Me. 170; 
Gould v. Stein. 149 Mass. 570, 22 N. E. 47, 
and cases cited. Here there is a clear de- 
scription of both the kind and quality of the 
ice,— the quality to be merchantable. 

It was conceded at the trial that the posi- 
tion relied on by the defense would be legiti- 
mate were it an executed, instead of execu- 
tory, contract that contained the warranty. 
Why should there be the difference? Certain 
early New York cases, which will be further 
considered hereafter, by which the rule given 
at the trial is more or less supported, give as 
a reason for the rule that in an executorj- con- 
tract any artide of a particulai- quality may 
be tendered in the performance of the con- 
tract, and the vendee must see if the article 
agrees with the terms of the contract, while 
in an executed sale the agreement is that a 
particular article actually delivered possesses 
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the quality stipulated for. This undoubtedly 
expresses correctly the distinction between 
the classes of contract, but it does not im- 
press us that there should Tie such an essen- 
tial difference in their effect. The reason is 
not palpable why the vendee in the one case 
more than in the other should have to see 
that he receives only merchantable articles 
when a delivery is made. It seems inconsist- 
ent that the warranty, which is a part of ei- 
ther contract, should terminate at delivery in 
one contract, and not In the other. Each ven- 
dor makes virtually the same warranty, and 
the two vendors at the point of delivery would 
appea- to stand upon common ground. The 
seller in an executory contract agrees to do 
what the seller in an executed contract has 
already done. V*''hen he tenders the articles 
that he has agreed to deliver, such articles 
become particularized and identified; and he 
then represents that such particular and iden- 
tified articles possess the quality stipulated 
for by his executory agreement. The terms 
of the contract of sale become the terms of the 
sale. The condition precedent becomes a war- 
ranty. Prof. Wharton (Whart. Cont. §' 564) 
expresses the idea in these words: "A sub- 
stantial, though partial (defective) perform- 
ance of a condition precedent, followed by ac- 
ceptance on the other side, transmutes the 
condition precedent into a representation, (im- 
plying warranty,) not barring a suit on the 
contract, though leaving ground for a cross- 
action for damages." 

Executory and executed contracts are very 
much alilce in the elements that enter into 
them. There are executory steps in all ex- 
ecuted contracts. A bargain precedes the 
sale. If there be a warranty, that is usually 
first a part of the bargain, and afterwards of 
the sale. So in an executory contract the 
warranty is part of the agreement of sale, and 
at delivery a part of the sale. Many con- 
tracts commonly spolttu of as executed con- 
tracts are really wholly or partially executory. 
All orders for goods, whether for present or 
future deliveiy, are of an executory nature. 
AU sales by sample are such. The author of 
Smith's Leading Cases (8th Ed. vol. 1, pt. 
1, p. 330) says in discussing this distinction: 
"Where the vendor agrees to sell goods of a 
certain kind, without design: King or referring 
to any specific chattel, fne contract is essen- 
tially executory, whether it purport's to be a 
present transfer or a mere undertaking to de- 
liver at a future period, and the right of prop- 
erty does not pass until the mercliandise is 
delivered to or set apart for the purchaser." 
Every contract is executory on the one side 
or the other until the party has done what he 
has agreed to do. 

The fact of acceptance, however, as a mat- 
ter of evidence, may have great weight on 
the question of satisfactory or sufficient per- 
formance. In the first place, it raises consid- 
erable presumption that the article delivered 
actually corresponded with the agreement. 
In the next place, it is some evidence of a 



waiver of any defect of quality, even if tlie 
article did not so correspond; evidence of 
more or less force according to the circum- 
stances of the case. If the goods be accepted- 
without objection at the time or within a 
reasonable time afterwards, the evidence of 
waiver, unless explained, might be considered 
conclusive. But if, on the other hand, objec- 
tion is made at the time, and the vendor no- 
tified of the defects, and the defects are ma- 
terial, the inference of waiver would be alto- 
gether repelled. But acceptance accompanied 
by silence is not necessarily a waiver. The 
law permits explanation, and ^^eeks to know 
the circumstances which induced" acceptance. 
It might be that the buyer was not competent 
to act upon his own judgment, or had no op- 
portunity to do so, or declined to do so as a 
matter of expediency, placing his dependence 
mainly, as he has a riglit to do, upon the war- 
ranty of the seller. Upon this question the 
facts are generally for the jury, under the di- 
rection of the court. 

The law of waiver more commonly applies 
to things that are not essential to a substan- 
tial execution of the contract; often such as 
relate to the time, place, or manner of per- 
formance, or that affect merely the taste or 
fancy, perhaps, and are such departures from 
literal performance as do not bring loss or in- 
jury upon the purchaser. Baldwin v. Parns- 
worth, 10 Me. 414; Lamb v. Barnard, 16 Me. 
364. 

We think the rule invoked by the defend- 
ant a just one. Speaking generally. It is the 
safer rule for both buyer and seller. The op- 
posite i-ule imposes on either of them very 
great responsibility and risk. It might bfr 
ruinous to a vendee, who is in urgent need of 
an article, not to accept it, although even 
much inferior in quality to the description 
contained in the contract. Certainly it should 
not be considered a liardship to a seller to re- 
quire of him a compliance with his contract, 
or damages for his non-compliance. 

The present case illustrates the justness of 
the rule, if the facts are proved as the de- 
fendant alleges them. The plaintiffs agreed 
to deliver ice, which they warranted should 
be good, clear, and merchantable. Two car- 
goes were loaded for shipment to a southern 
port. Defendant furnished the vessels, 
though they were probably chartered by the 
plaintiffs on the defendant's account. There 
is nothing In the charge of the judge, in the 
exceptions, or on briefs of counsel, intimat- 
ing that the defendant ever saw the ice, ei- 
ther by agent or personally, until it arrived 
m Virginia, or that he was notified to be pres- 
ent, or knew of the delivery at the time of it. 
It would seem to be a rather stringent con- 
struction of the contract that the defend- 
ant must watch the loading of the cargoes, 
upon the penalty, if he failed to do so, of 
having to pay full price for wliatever de- 
fective ice might be delivered behind his- 
back, after he had taken for his protection, 
and paying for it in the consideration of the- 
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contract, an agreement of warranty in such 
positive terms. Still it may be that the plain- 
tiffs could legally refuse to deliver the ice 
unless the defendant after notice should be 
present to receive it. The cargoes, after rea- 
sonable passages, arrived in a very unmer- 
chantable condition. There was no lack of 
objection or protest from the defendant. He 
wrote repeatedly, and telegraphed the plain- 
tiffs, expressing his disappointment, and ask- 
ing their advice as to the disposition of the 
ice. But no satisfactory answer came. 
What should he do? There was no possi- 
bility of reshipment, nor could the ice be 
preserved In that climate without the pro- 
tection that his own ice-houses would afford 
for such purpose. Storage in any ordinary 
manner could not possibly save the property. 
He stored the ice, and sold it by enterprising 
expedients as rapidly as possible. He al- 
leges that it was late spring ice, of poor tex- 
ture, and in proximately worthless condition 
when shipped from Maine. If that can be 
shown by witnesses and in court at the home 
of the plaintiffs, it would seem to be an in- 
justice if the defendant is not permitted to 
make the defense 

Mr. Benjamin, (Benj. Sales, 3d Am. Ed. p. 
8S8,) in allusion to the buyer's remedies after 
receiving possession of the goods, says he 
has three remedies against the seller for 
breach of the warranty of quality: First, 
the right to reject the goods if the property 
in them has not passed to him; second, a 
cross-action for damages for the breach; 
third, the right to. plead the breach in defense 
to an action by the vendor, so as to diminish 
the price. These remedies are mentioned 
without any distinction between kinds of 
sales. The propositions are general, without 
any intimation that the procedure does not 
apply to warranties in executory sales. In 
the text such a distinction is not even no- 
ticed. In the notes to the text, however, it 
is remarked by the American editor that 
there are New York decisions inconsistent 
with the rule stated in the text. The first of 
these remedies— that of rejecting the goods 
— seems especially applicable to executory 
and inapplicable to executed sales, because it 
precedes acceptance, while in executed sales 
there has been acceptance, and the title has 
passed. It is only in executory contracts 
and contracts that are merely prima facie 
executed that the title has not passed. 

Mr. Benjamin states further that the buy- 
er's remedies are not dependent on nis le- 
turn of the goods, nor is he bound to give 
notice to the vendor; "but," he adds, "a 
failure to return the goods or complain of 
the quality raises a strong presumption that 
the complaint of defective quality is not well 
founded." Prof. Parsons, in the text and 
notes o* his work on Contracts, lays down 
the same legal propositions that Mr. Benja- 
min does, making not a word of allusion to 
there being any difference in the application 
of them between sales executed and sales 



executoiy. He also states that if the buyer 
accepts goods inferior to such as are stipu- 
lated for, his continued possession wiiiiout 
complaint wiU be a presumption against him 
on the question of damages. Pars. Cont. 
(6th Ed.) *591, and notes. 

Mr. Smith, in Leading Cases, in notes to 
the case of Chandelor v. Lopus, (8th Ed., 
vol. 1, pt. 1, p. 294,) discusses and fuUy in- 
dorses the same rules, as deducible from the 
authorities, and he and the editors in the last 
American edition of that work cite and com- 
pare a gi-eat many of the decidec cases on 
the subject, and they give no recognition to 
a distinction between executed and execu- 
tory contracts in the application of such rem- 
edies. We quote a few passages from their 
comments: "When specific property is refer- 
red to, still, if the reference be through the 
medium of a sample, the contract will be so 
far executory as to fail of effect imless the 
bulk of the commodity corresponds with the 
sample." "Nor wiU his [buyer's] right to in- 
demnity or compensation necessarily end on 
his acceptance and use of the goods with full 
knowledge of the defect, but he wiU be enti- 
tled to bring suit on the contract, and re- 
ceive damages for the breach of the implied 
engagement that the bulk of the commodity 
should correspond with the sample exhibited 
at the time of the sale." In tlie case at bar 
(here was an ideal or descriptive sample, — 
a description equivalent to the exhibition of 
a sample. There can be no doubt that, if 
the vendee may bring an action of his own 
on the contract, he can as weU defend against 
an action brought upon the contract by the 
vendor. "The right of the vendee to rely 
on the breach of warranty, or a failure to 
comply with the terms of an executory con- 
tract, as a defense to an action for the pur- 
chase money may now be i-egarded as estab- 
lished in England, and in most of the courts 
in this country." "The course of decision at 
the present day tends towards the position 
that a partial failure of consideration may 
be given ip evidence in mitigation of dam- 
ages, even when the original contract re- 
mains in full force, and the suit is expressly 
or impliedly founded upon it." "In the case 
of Withers v. Greene, 9 How. 21.3, the su- 
preme court of the United States receded 
from the ground taken in Thornton v. Wynn, 
12 Wheat. 18.3, by holding that a partial fail- 
ure of considei'ation, growing out of fraud or 
breach of warranty, may be set up as a de- 
fense to an action brought by the vendor. 
The same rule applies to sales under an ex- 
ecutory contract or by sample, and the buyer 
may rely on the deficiency of value resulting 
from the failure of the property sold to cor- 
respond with the terms of the contract as a 
reason why he should not be compelled to 
pay the price in full. Mondel v. Steel, 8 
Mees. & W. 858; Babcock v. Trice, 18 111. 420; 
Dailey v. Green, \o Pa. St. 118." 

We are unable to find in the English cases 
much support for any discrimination in the 
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-application of the above doctrine between 
sales executed and sales executory, altnough 
Tery many of the modern Knglish cases arise 
•out of sample sales and other contracts of an 
■executory nature. The principal support for 
It is found in some of the New York cases 
and in those of a few other states that have 
followed the lead of the New York court in 
this respect. There are cases which hold to 
A modification of some of these forms of rem- 
•edy, having no bearing, however, on the de- 
cision of the present case. Some courts have 
held that a rejection or rescission is not al- 
lowable if the goods tendered are of the kind 
or species contracted for, even though the 
quality be inferior; but in this state the doc- 
trine of rescission in cases of warranxy has 
been fully established. Marston v. linight, 
29 Me. 341. In a few cases there is a lean- 
ing towards the doctrine that an acceptance 
becomes a waiver after a long-continued ac- 
quiescence on the part of the venaee. 1 
Smith, Lead. Cas. (8th Ed.) part. 1, pp. 324, 
326, 360, 362, et seq. 

It is noticeable that in the more modern 
English cases the courts have preferred to 
i-egard executory contracts as based upon a 
•condition precedent, rather than upon war- 
ranty. No essential difference of remedy fol- 
lows from it, though a different style of 
pleading may be apposite. Instead of a 
breach of warranty and a suit upon war- 
ranty, it becomes, on the new idea, a failure 
to perform a condition precedent and a suit 
on the contract. In leading cases, before 
•cited, the commentator expresses the theory 
in an alternative waj' in these words: "The 
right of a vendee to rely on a breach of a 
mere warranty, or a failure to comply with 
the terms of an executoiy contract, as a de- 
fense to an action for the purchase money, 
may now be regarded as established in Eng- 
land, and in most of the courts in this coun- 
try." But the editor at the same time says 
{page 334) that "such cases have generally 
proceeded on the ground of an express or im- 
plied warranty." See, also. In 2 Smith, Lead. 
•Cas. pt, 1, the discussion under case of Cut- 
ter V. Powell, at pages 18, 20, 22, et seq. Mr. 
Benjamin inclines to the view taken in the 
English cases, quoting Lord Abinger as de- 
precating the prevalent habit of treating a 
condition precedent as a warranty. Other 
writers incline favorably towards the views 
•of Lord Abinger as expressed by him in the 
case of Chanter y. Hopkins, 4 Mees. & W. 
399, although admitting that the prevailing 
theory continues the other way. 

The length of this opinion reasonably pre- 
cludes further discussion of points that may 
1)0 regarded as merely theoretical. Whether, 
in the present case, it be a condition or a 
warranty, and that might be at the election 
of the defendant to determine as he pleased, 
we think the defense set up to the action 
should have been heard upon the ground of 
a breach of condition, or of warranty, or up- 
on both grounds. 



The main question for our decision has not 
been the subject of much discussion In our 
own state, although the principle involved 
has been acted on in a great number of in- 
stances, and there have been judicial expres- 
sions and rulings affecting it. In Folsom v. 
Mussey, 8 Me. 400, it is allowed that eviaence 
of consideration may be received in actions 
between parties to a contract, to reduce the 
damages. In Herbert v. Ford, 29 Me. 540, 
the doctrine is approved. Rogers v. Humph- 
rey, 39 Me. 382, directly applies to the pres- 
ent facts. It is there held that "when a 
party seeks to recover payment for articles 
delivered under a special contract which he 
has not fully performed, the damages suf- 
fered by such breach may legally be deducted 
in the same suit." The case of Peabody v. 
Maguire, 79 Me. 5T2, 12 Atl. 630, in its effect 
sustains the same principle. It is there de- 
cided that in a conditional sale the mere fact 
of delivery by the vendor without perform- 
ance by the vendee, nothing being at the 
+ime said about the condition, might afford 
presumptive evidence of the waiver of the 
condition, but that the fact may be explained 
and controlled, and whether it be a waiver 
of the right of title or not would be a ques- 
tion of fact to be ascertained from the tes- 
timony. So in the present case, whether ac- 
ceptance be a waiver of the full performance 
of the condition precedent or not is likewise 
a question to be settled upon testimony. The 
position of parties is reversed in the two 
cases, but the principle is tue same. 

The first case in this country, except a 
Maryland decision to the same effect, and 
perhaps the leading case in the recognition 
of the principle that affirmation of quality es- 
tablishes warranty, Is Hastings v. Lovering, 
2 Pick. 214, where oil then in Nantucket was 
sold to be delivered in Boston in ten days, 
the vendor describing the same to be "prime 
winter oil." That was in fact as much of 
an executory contract as is the one under 
discussion, although not in form such. The 
poiQt was taken in the trial that the con- 
tract, although executory, was settled by a 
bill of parcels, given at delivery, the execu- 
tory agreement having no further effect; but 
the court overruled the position. The case 
is effective on the present question as show- 
ing that acceptance has no greater effect as 
an estoppel in executory than in executed 
sales. Other Massachusetts cases bear, ei- 
ther directly or indirectly, upon the question. 
In none of them is there any judicial utter- 
ance indicating that executory and executed 
sales do not, on this question, stand alike. 
Perley v. Balch, 23 Pick. 283; Dorr v. Fisher, 
1 Cush. 274; Henshaw v. Robins, 9 Mete. 
(Mass.) 83; Mixer v. Coburn, 11 Mete. (Mass.) 
559; Morse v. Brackett, 98 Mass. 205. Sev- 
eral Connecticut cases that are often cit- 
ed as supporting the theory that description 
imports v.arranty, and that the defendant 
may recoup damages for a breach of con- 
tract if the vendor brings a suit, were cases 
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of executory contracts or sales. McAlpin 
V. Lee, 12 Conn. 129; Kellogg v. Denslow, 14 
Conn. 411. And of the same character Is 
the leading ease in the supreme court of the 
United States on the same question. Lyon 
V. Bertram, 20 How. 130. In that case the 
vendor was to deliver a cargo of flour within 
three weeks, the price to be according to the 
Inspection to be made at delivery. The con- 
tract was In form a sale, but in effect a con- 
tract for future sale and delivery. The same 
deduction may be made from the cases of so 
many of the states that the rale may be fair- 
ly characterized as general; and the same re- 
sult is producible from the English cases. 

The Xew York court held in earlier cases 
that warranty in an executory contract did 
not in ordinary circumstances survive dellv- 
ei-y and acceptance. But the doctrine grew 
up from the ttieory of law, maintained for a 
great while by that court, that description of 
quality is not a warranty of quality. In 
Leading Cases, before cited, it is said, in dis- 
tinguishing the New Tork theory from that 
of Massachusetts and Pennsylvania: "The 
authorities in New York assume that calling 
a thing by a particular name, or designating 
as of a certain quality, is no evidence of a 
warranty or contract that it should be as de- 
scribed." Certainly a thing cannot survive 
that does not exist. Wilde, J., . in Henshaw 
V. Robins, 9 Mete. (Mass.) 90, declared upon 
that ground that the authorities in New York 
were without influence upon the question of 
effect of acceptance in Massachusetts, say- 
ing: "Opposed to these authorities are the 
cases in New Yorli; but these were deter- 
mined on the assumption that there was no 
warranty express or implied, and they there- 
fore have no bearing on the question as to 
the effect of the inspection of the goods sold 
by the purchaser." 

VAN ZILB SEL. CAS. SALES— 33 



The last-named rule of the New York cases 
was found to be so much at variance with 
the authorities elsewhere that in the case of 
White V. Miller, 71 N. Y. 118, aU previous 
cases which held that warranty did not fol- 
low from description of quality were over- 
iTiled; and, as a natural, if not necessary, 
consequence thereof, the tendency of that 
court seems in later cases to have been pro- 
gressive towards the adoption of the other 
rule, that acceptance in cases of executory 
sales with warranty does not preclude the 
vendee from afterwards claiming damages 
against the vendor for a breach of the war- 
ranty; if the court has not already arrived at 
tJiat point. There are late cases in that 
state, of express warranties, the doctrine of 
\Ahich seems to completely vindicate the po- 
sition of the defendant in the present case, 
even should he be obliged to stand or fall 
upon the interpretation of the law of his con- 
tract according to the New York authorities. 
In Brigg v. Hilton, 99 N. Y. 517, 3 N. E. 51, 
and in Canning Co. v. Metzger, 118 N. Y. 2G0, 
23 N. E. 372, it is declared that an express 
iindertakin? to deliver in the ifuture articles 
of a certain quality was an express warranty 
of such quality when the articles were after- 
wards delivered, — a warranty that survived 
an acceptance of the articles delivered; and 
that the rule would be the same whether 
the goods were in existence at the time of 
contract of sale or were to be manufactured. 

Upon the authority of these cases the con- 
tract in the case at bar contains an express 
warranty. An express undertaking to pro- 
duce a thing is an express warranty of the 
thing produced. 

Exceptions sustained. 

WALTON, VIRGIN, LIBBEY, HASKELL, 
and WHITEHOUSE, JJ., concurred. 
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CROLY V POLLARD. 
(39 N. W. 853, 71 Jlicli. 012.) 
Supreme Court of Michigan. Oct. 19, 1888. 
Appeal from circuit court, Wexford county, 
in chancery; Silas S. Fallass, Judge. 

C. C. Chittenden, for appellant. Sawyer & 
Bishop, for appellee. 

SHERWOOD, C. J. This case is an appeal 
from the Wexford circuit court, in chancery. 
The case appears from the record as follows : 
The complainant bought a locomotive boiler, 
and engines belonging thereto, of the defend- 
ant, November 27, 1883, for $300, and took a 
bill of sale for the same, making payment 
therefor by two notes, one for $100, payable 
in six months, and tiie other for $200, payable 
in one year. These notes complainant secured 
by a mortgage on real estate in the county of 
Wexford. Complainant placed the boiler and 
engines in a shop, and about two years there- 
after the property was taken from him by writ 
of replevin under a claim made by a Mr. 
Simons of paramount title. Complainant 
thereupon notified the defendant of the writ 
and of the claim made therein, and requested 
him to defend the title to the property. This 
the defendant refused to do, claiming that he 
never had any title thereto, and never sold 
the same to the complainant, and, the com- 
plainant making no defense, Simons succeeded 
in his suit, and complainant lost his property 
under the title made by Simons. The only 
consideration received by the complainant for 
his mortgage given to defendant was the boiler 
and engine. The consideration having wholly 
failed, the complainant requested the defend- 
ant to discharge the mortgage, which he re- 
fused to do, and thereupon defendant fore- 
closed the mortgage by advertisement, and bid 
oif the property upon the sale. Complainant 
prays for a decree setting aside the sale and 
annulling the mortgage. The defendant, in 
his answer, avers that he did not sell the boil- 
er and engine to the complainant, but that 
complainant purchased them from John Rose- 
velt and Robert Christensen, and that defend- 
ant loaned complainant the money with which 
to make the purchase, and took the mortgage 
above mentioned as security for his loan; that 
he had never seen the boiler and engine in 
question until a long time after complainant 
made his purchase of Rosevelt and Christen- 
sen. The case was heard upon pleadings and 
proofs, and the circuit judge granted a decree 
in accordance with the prayer of the bill, and 
defendant appeals. 

The testimony in the case was taken before 
the circuit judge in open court. Upon the ma- 
terial point in the case there is a contradiction 
between the parties in their testimony. The 



circumstances of the case, and the written tes- 
timony, however, are corroborative of the tes- 
timony of the complainant. The question in 
the case is, was the mortgage given by the 
complainant to the defendant for the loan of 
$300, or was it given to the defendant as the 
purchase price of the boiler and engine men- 
tioned? The title to the property, which the 
complainant received, came originally from 
Rosevelt and Christensen. Christensen, on 
the 7th day of September, 1883, transferred 
the property to Rosevelt, by written bill of 
sale, with warranty of title, and Rosevelt sold 
and transferred the property by a like bill of 
sale and warranty to the defefldant, on the 
27th day of November, 1887, and the defend- 
ant, in his testimony, says he supposed that, 
when he conveyed by his bill of sale the prop- 
ei-ty to the complainant, he got title thereto. 
That bill of sale reads as follows: "For a 
valuable consideration to me in hand paid by 
James Croly, I hereby transfer and set over to 
the said James Croly all my right, title, and 
interest in the locomotive boiler and engines 
mentioned in the written bill of sale." This 
was written on the back of the bill of sale 
from Rcsevelt to the defendant, and was duly 
signed by the defendant, and dated the day 
the complainant made his purchase. It is 
claimed, however, by counsel for the defend- 
ant this bill of sale never gave the complain- 
ant any warranty of title to the property, ei- 
ther express or implied. The complainant tes- 
tifies that he bought the property of the de- 
fendant, and gave his notes, secured by the 
mortgage, therefor, and the defendant, when 
asked for a bill of sale of the property, gave 
the complainant the one above quoted. There 
is no doubt, I apprehend, but that a sale of 
personal property implies an affirmation by 
the vendor that the property is his, and he 
therefore warrants the title, unless it is shown 
by the facts and circumstances accompanying 
the sale that the vendor did not Intend to as- 
sert ownership, but only to transfer such in- 
terest as he might have in the property. It 
is claimed on the part of the defendant that 
such tacts and circumstances were shown in 
this case, and there is testimony to that effect. 
It is, however, contradicted upon the other side 
by the testimony of the complainant. The 
circuit judge heard all the testimony. The 
witnesses were before him. His means of 
judging of the credibility of the testimony of- 
fered was far superior to ours, and it appears 
from the decree rendered he found against the 
defendant, and I do not think we should be 
justified in disturbing that finding. The pre- 
ponderance of the testimony is clearly with 
the complainant. The decree at the circuit 
must be affirmed, with costs. The other jus- 
tices concurred. 
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WISCONSIN RED PRESSBD-BRIOK CO. 
V. HOOD et al. 

(56 N. W. 165, 54 Minn. 543.) 

Supreme Court of Minnesota. Sept. 8, 1893. 

Appeal from district court, St. Louis coun- 
ty; Ensign, Judge. 

Action by the Wisconsin Red Pressed-Bricli 
Company against David Hood and ottiers to 
foreclose a Hen for materials used in erect- 
ing a building. Judgment for defendants, 
and new tiial denied. Plaintiff appeals. 
Reversed. 

Wm. Lancaster, for appellant. Wm. B. 
Phelps and White, Reynolds & Schmidt, for 
respondents. 

COLLINS, J. Plaintiff coi-poration, having 
furnished a quantity of bricks for use in the 
erection gf a factory building and an en- 
gine house for defendant refrigerator com- 
pany, brought this action to foreclose its 
lien. The factory had been built by de- 
fendant Hood under a contract with the 
refrigerator company, while the engine house 
had been erected by the eomiiany itself, 
Hood having been the superintendent of the 
work. All of the bricks were purchased 
by Hood, the agreement for the same being 
in writing, and, according to its terms, plain- 
tiff was to furnish free on board cars at 
its yards, for $5.50 per thousand, a specified 
quantity of bricks "of the grade known as 
'common brick,' " and all to be "of good 
quality, and equal to sample sent" by the 
superintendent of the yards. Under the 
contract for the erection of the factory 
building, also in writing. Hood was to use 
"the best quality of red, kiln-mn, well- 
burned Menominee brick, or some other red 
brick equally as good and acceptable." Up- 
on the trial of the cause, without a jury, 
the court below found the contract between 
the defendants to be as above stated, but 
that Hood did not use "kiln-run" bricks, as 
he had agreed. It also found that plaintiff 
had contracted with Hood to fm-nish "com- 
mon brick, of good quaUty, to be used in 
the erection of a factory and warehouse 
and en.^ine house," at $5.50 per thousand, 
and with full notice and knowledge that 
these bricks were to be used in the erection 
of "said warehouse." There was no flnd- 
ing whatever as to whetlier tlie bricks fur- 
nished were to or did correspond with the 
sample sent. It was also found that "many" 
of the brick furnished and u.sed in the con- 
struction of the buildings were not common 
brick of good quality, nor were they fit or 
proper to be used in the walls, the defects 
being specifically stated, and, further, that 
such defects could not have been ascertained 
before the walls were built, and the defective 
bricks exposed to the elements upon outside 
surfaces, for at least one month. It was 
further foimd that, "had said brick been 
of tlie quality and kind called for by the 
torins of the contract between plaintiff and 



said Hood and said Hood anU the refrig 
erator company, and as agreed by plaintiff, 
they would have been worth" the agreed 
price, but, because of the defects mentioned, 
they were worth but $2..50 per thousand. 
FiH)m the conclusion of law it may be 
gathered that this finding, although vague 
and indefinite as to whether it fixes the 
value of the "many" bricks previously re- 
ferred to as failing to meet the contract, or 
the value per thousand of the entire quan- 
tity furnished, has reference to the latter. 
It is the only finding, however, in which the 
amount of damages sustained by defendants, 
because of the alleged breach of plaintiff's 
contract, is fixed or attempted to be fixed. If 
unsupported by the evidence, or insutticient 
to warrant the conclusion of law by which 
the value of the entire quantity of bricks 
furnished by pliuntiff was reduced to $2..50 
per thousand, a new trial must be had, and 
this remark applies to all of the findings 
of fact covered by plaintiff's assignments of 
eiTor. 

Counsel for defendant Hood evidently 
tried this case upon the theory that there 
was an implied or an express warranty that 
the bricks to be furnished imder the contract 
between plaintifC and Hood should be suit- 
able for the walls of the factory and the 
engine house, and in his brief it Is asserted 
tliat there was both an implied and express 
warranty of this nature, the claim being 
predicated upon the fact that plaintiff knew, 
when making the contract, that Hood in- 
tended to use the bricks in the walls of 
the building he had agreed in writing to erect 
for the refrigerator company; while counsel 
for the latter present their case on appeal 
as if the court had found as a fact that 
the bricks to be furnished were to cor- 
respond with certain samples, and had 
failed so to do, as to which the findings are 
silent, as before stated. Thei-efore some 
confusion necessarily ari.ses as to the gi'ound 
upon which counsel claim that the order 
retu-sing a new trial Is sustainable. It 
seems to be conceded that the plaintiffl's 
contract was executoiy. It may have been 
a sale by sample, and, if so, the bricks fur- 
nished may not have been in compliance with 
the requirements, but these questions are not 
before us for obvious reasons. As the con- 
tract was in writing, and all of the condi- 
tions respecting quality have been stated, 
it is plain that there was no express warranty 
of the bricks. Nor can any warranty not 
Implied from its terms be added, either by 
implication of law or by parol proof, to the 
written contract. It was shown by undis- 
puted testimony that there were several 
grades of bricks known to the trade, the 
cheapest and poorest being the grade men- 
tioned in plaintiff's contract with Hood, 
namely, "common." A better and more ex- 
pensive grade is styled "kiln run," and it 
<vas this grade, not "common," which Hood, 
111 his contract with the refrigerator com- 
I pany, agreed to use, and, while the wor,. 



iW 



WARRANTY. 



was progressing, In^sted repeatedly that he 
was using, although he knew to the contrary. 
Tlie clifferenee between these two grades is 
substantial, according to the evidence, both 
as to quality and value. Kiln run include all 
■ bricks found in a kiln, taken as they comp, 
while common are the bricks remaining 
after some of the very besc quality have 
been tiiken out. It follows that the com- 
mon grade will include a much larger per- 
cent:! ge of soft-bumed bricks than kiln run, 
and that a wall built of the grade fli-st 
mentioned cannot be as durable, nor can it be 
made as uniform in color, as when built of 
'kiln run. At any rate, Hood agreed to use 
the latter, and deliberately purchased an in- 
ferior article. There was no evidence in the 
case, nor was there a finding of fact, which 
would justify tlie claim of counsel that there 
was an implied wan-anty that the bricks 
to be furnished by plaintiff should be suit- 
able for tlie use intended by Hood. The 
written contract was complete and unam- 
biguous, and by its terms plaintiff was to 
furnish the grade of bricks known as com- 
mon, to be of good quality and equal to 
sample. Because the plaintiff was in- 
formed that the bricks were to be used in 
building a factory for defendant company, 
it cannot be said that there was an im- 
plicHl warranty that they should be reason- 
ably fit for tlie purpose. Hood contracted 
for, and plaintiff agreed to furnish, a specific 
article of a well-recognized kind or descrip- 
tion, according to the findings. This article 
was not to be supplied to satisfy a required 
puriiose, as was the fact in Breen v. Moran, 
(Minn.) 53 IS'. W. Rep. T.j.j, cited by counsel, 
that purpose, and not any specific article, 
being the essential matter of the contract; 
but it was to be of a well-knovsTi grade and 
quality. If an order be given for a specified 



article of a recognized kind or description, 
and the article is supplied, tlu're is no war- 
ranty that it will answer the purpose de- 
scribed or supposed, although intended and 
expected to do so. Goulds v. Brophy, 42 
Jtlinn. 109, 43 N. W. Rep. 834; Leake, Coht. 
404. Applying this well-settled and sensible 
rule to this case, it is obvious that a conclu- 
sion of law based to any extent upon a 
finding of fact that the bricks were not fit 
or proper to be used in the erection of the 
buildings cannot be sustained. Again, it is 
obvious that a conclusion of law by wliich 
the amount of damages sustained by the 
refrigerator company is fixed, solely and 
wholly based on the finding of fact before 
mentioned, — that, had the bricks "been of the 
quality and kind called for by the terms of 
the contract between plaintiff and said Hood 
and said Hood and the refrigerator com- 
pany," etc.,— cannot stand. This finding as- 
sumes that plaintiff agi-eed to furnish the 
same grade of bricks that Hood agreed with 
the refrigerator, company to put into the walls 
of the factory building, which was not the 
fact. The plaintilf was under no obliga- 
tion to furnish bricks known as "kiln run," 
and, so far as shown by the record, had no 
knowledge tliat Hood had obligated himself 
to do so. This finding was certainly based 
on the pi'esumption that, as to kind and 
quality of materials, the contracts were 
alike. 

We need not refer specifically to any of the 
remaining assignments of error, for we are 
not to anticipate the rulings of the court 
below on another trial. We cannot refrain 
from remarking, however, that the delin- 
quencies of the defendant Hood in the per- 
formance of the contract made with his co- 
defendant must not be unloaded onto the 
plaintiff. Order reversed. 
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CA14LETON et al. v. LOMBARD, AYERS 

& CO. 

(43 N. E. 422.) 

Court of Appeals of New York. April 7. 1806. 

Appeal from supreme court, general term, 
First department. 

Action by T. Osgood Carleton and another 
against Lombard, Ayers & Co., a corporation, 
for alleged breach of contract to delivei- plain- 
tiffs a specified quality and quantity of petro- 
leum. Prom a judgment of the general terra. 
First department (28 N. Y. Supp. 1107), af- 
firming a judgment for defendant, plaintiffs 
appeal. Reversed. 

James C. Carter, for appellants. B. F. 
Tracy, for respondent. 

O'BRIEN, J. The plaintiffe sought to re- 
cover damages in this action for the breach 
of an executory contract for the sale of goods. 
The defeudflut is a domestic corporation en- 
gaged in retiniug crude petroleum for sale 
and export, and both parties to the action were 
members of the New York Produce Exchange. 
On the 10th of .Tanuary, 1887, the parties en- 
tered into a contract in writing, which, by its 
1^1. ...J, was m,ade subject to the rules of the 
excliange, whereby the defendant agreed to 
sell and deliver to the plaintiffs a large quan- 
tity of refined petroleum. The following is 
the material part of the contract, in which the 
kind, quantity, and price of the goods are 
specified, as also the time and place of deliv- 
ery, in these words: "Fifty-five thousand 
cases, ten per cent., more or less, each case 
packed with two of their patent cans, with 
low screw tops or nozzles and brass labels, 
containing five gallons each of refined petrole- 
um of their Stella brand, color standard 
white or better, fire test 76 degrees Abel oi- 
upwards, at eight and one-half cents per gal- 
lon, cash on delivery. To be delivered In 
yard, free of exjjense to vessel; to be ready not 
earlier than the twenty-fifth January, Ikst. 
not later than the tenth of February, 18S7, witli 
twenty-five days to load. Brass labels one- 
half of one cent each." It appears that before 
closing this contract the plaintiffs had receiv- 
ed from the firm of Graham & Co., merchants 
at Calcutta, British India, an offer to purchase 
a like amount of refined petroleum of the 
same brand, color, test, and packing, to be 
shipped at the port of New York, not later 
than March 15, 1887, for their account and 
risk, on board the British ship Corby, Iwund 
for Calcutta. This offer the plaintiffs accept- 
ed on the same day that they entered into 
the contract with the defendant, and imme- 
diately after closing it On or before Marcli 
1, 1887, the defendant delivered the oil, pack- 
ed in the manner specified in the contract, 
to the plaintiffs, along.side the Corby, at it.s 
factorj' at Bayonne. The delivery by tilt 
dcieudant to the plaintiffs, and by the plam- 
tiffs to their vendees in Calcutta, was thus 
accomplished by substantially the same act. 
The rules of the Produce Exchange, which 



were made part of the contract between the 
plaintifEs and the defendant, so far as ma- 
terial to the questions involved, were these; 
(1) Tlie committee on petroleum were au- 
thorized and required to license duly quali- 
fied inspectors, members of the exchange, 
for the various branches of that business. (2) 
Buyers should have the right of naming the 
insi)ector, but must do so at least five days 
before the maturity of the contract. Failing 
in this, the seller might employ any. regular 
inspector at the buyer's expense, and his 
certificates that the oil is in conformity witli 
the contract shall be accepted. (3) When 
goods are delivered to vessel by buyer's or- 
ders, the acceptance of them by buyer's in- 
spector shall be an acknowledgment that the 
goods are in accordance with the contract. 
The plaintiffs, under the rule, named the m- 
spector, who on March 1, 1887, after the car 
go was loaded on board the (,'orby, made and 
delivered to them a certificate in writiue; 
which certified that he had inspected the oil. 

; shipped on board the Corby, and stated there- 
in the brand, color, test, and gravity of the 

I same, which corresponded with the contract. 

! The vessel started upon her voyage. The 
plaintiffs paid the defendant the purchase 
price of the oil, and then drew upon the par- 
ties in Calcutta to whom they had sold, for 
the price as between them, and their draft 

j was paid. The vessel did not arrive at Cal- 
cutta till some time in June, and, when she 
began to discharge the cargo, it was found 
tliat the cans had become corroded from the 
inside by some foreign substance in the oil, 
and so perforated that they did not retain their 
contents. A large part of the oil was lost by 
leakage, and the whole cargo was pronounc<?di 
unmerchantable, and finally sold at Calcutta . 
for a small sum, for account of whom it might 
concern. When the coudilion of the goods - 
was discovered by the consignees, during the ■ 
discharge of the cargo from the sliip, the plain- 
tiffs were notified by cable of the situation . 
and the condition of the oil. They laid these • 
dispatches before the defendant, and a long : 
correspondence by cable followed, in which, 
the defendant participated, and of all of which . 
it had knowledge. The purpose of it was tO' 
ascertain the defect, if any, in the oil, and to- 
reach some amicable arrangement. In the 
end all parties seem to have become satisfied 
that a large loss had been sustained, and the 
parties in Calcutta, who had paid the plain- 
tiffs for the property, called upon them to 
make good their contract. The plaintiffs in 
turn called upon the defendant to indemnify 
them from loss, and it then took the ground . 
that it had, in all respects, performed its con-, 
tract, and was not liable for the result. 
' In July, 1888, Graham & Co., in Calcutta, 
brought suit in the supreme court in New 
York, against the plaintiffs, to recover their 
damages. The complaint in the action, after 
alleging the legal obligation of these plaintiffs ■ 
to deliver to them a merchantable article of 
refined petroleum at the port of New York.. 
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fit for export and transportation by sea, in a 
sailing vessel, to India, averred that in fact it 
was not a iperchantable commodity, but on 
the contrarj' a very large portion of the cans 
so shipped contained petroleum imperfectly 
refined, containing water, acids, and other 
foreign substances, which would, In the 
course of transportation, corrode the cans, 
and should have been eliminated therefrom 
by proper refinement, and the presence of 
which rendered the article shipped unmer- 
chantable and unfit for transportation. There 
were various other breaches of the contract 
alleged, not material to state. Notice was giv- 
en to the defendant to come in and defend the 
action, and it complied with the notice. It 
participated in the preparation of the de- 
fense, the production of proofs, and at the 
trial was represented by counsel, and had ev- 
ery opportunity to resist the claim. The jury, 
however, rendered a verdict for the plaintiffs 
in the action, and against the defendants, who 
are the plaintiffs here, upon which a judg- 
ment was entered for nearly $50,000. The 
plaintiffs in this action, upon the refusal of 
the defendant to indemnify them, paid this 
judgment, and called upon the defendant to 
reimburse them, and upon its refusal this ac- 
tion was commenced, in March, 1891. 

The complaint alleges, as did that in the 
prior suit, substantially, that the oil deliver- 
ed by the defendant alongside the Corby, at 
Bayonne, was not in fact refined, merchant- 
able petroleum, but, on the contrary, the cans 
contained a large proportion of oil imperfect- 
ly refined, and containing foreign substances, 
which would, in the course of transportation, 
corrode the cans, and which should have been 
eliminated by proper refinement, the pres- 
ence of which rendered the goods unmer- 
chantable and unfit for transportation; that 
in consequence of this defect the cans, with 
few exceptions, had become corroded and per- 
forated by the action of the contents, so that 
they would not and did not retain it, and 
hence could not be delivered, as an article of 
merchandise or commerce, at the port of des- 
tination; that these defects were latent and 
of a hidden nature, and such as could not 
have been discovered by inspection, or any ex- 
amination that was practicable for the buy- 
ers to make at the time and place of delivery. 
The pleading then states with considerable 
detail the correspondence by cable after the 
arrival of the Corby at Calcutta, the defend- 
ant's connection with it, the action brought 
agaiast them by the Grahams, the issues 
therein, the verdict and judgment, aud the 
payment of the same by the plaintiffs, who 
were defendants in that action. The action 
having been brought to trial, a verdict was 
directed in favor of the plaintiffs, but the 
judgment was reversed at the general term 
upon a cons'truction of the contract unfavor- 
able to the plaintiffs, and upon exceptions 
taken at the trial, and a new trial was order- 
ed. On the new trial the plaintiffs' complaint 
was dismissed on the rulings of the general 



term made when the first judgment was be- 
fore it for review. On the second appeal that 
court adhered to its former ruling, and affirm- 
ed the judgment. 

The property which was the subject-matter 
of the contract between the parties was not 
in existence at the time it was made, but was 
thereafter to be produced by refinement of 
the crude material through a manufacturing 
process by the defendant. It was therefore 
a contract by a dealer with a manufacturer, 
and is subject to the rules and principles 
that apply to executory contracts for the sale 
and delivery of goods when the parties oc- 
cupy these relations to each other. It is a 
conceded fact in the case that the oil deliv- 
ered by the defendant to the plaintiffs along- 
side the Corby was of the kind and quality 
described in the written contract. In quan- 
tity, brand, color, and fire test, it correspond- 
ed with the terms of the contract. But it is 
claimed that, while all this is true, yet there 
was a latent or hidden defect in the article so 
delivered, the result of improper refinement 
or manufacture, not discernible upon inspec- 
tion, which rendered the oil unmerchantable, 
I and unfit for transportation by sea in a sail- 
ing vessel, and that this defect was the cause 
of the los.s which the plaintiffs have sustain- 
ed. The most important question in the case 
is whether tlie defendant, notwithstanding its 
written contract, is bound to make good the 
loss, assuming that it was caused by such de- 
fect in the goods. The general rule of the 
common law, expressed by the maxim caveat 
emptor, is not of universal application, though 
the exceptioas are quite limited; and one of 
them is the case of a manufacturer who sells 
goods of his own manufacture, who, it is said, 
impliedly warrants that they are free from 
any latent defect growing out of the proc ss 
of manufacture. The se;ler in such a case 
is liable for any latent defect arising from 
the manner in which the ar.icle is manu- 
factured, or from the use of defective mate- 
rials, the character of which he Is shown or 
is presumed to have Imowledge of. This rule, 
and the reasons upon which it res.s, or lis 
qualifications and limitations, have seldom 
been stated in the same form by courts and 
writers upon the subject; but 'that it exihts, 
as a principle in the law of contracts, can- 
not be doubted. The leading case in this 
state is Hoe v. Sanborn, 21 N. Y. 552. The 
learned judge who framed the opinion in 
tliat case, after stating the rule, proceeds to 
show the grounds upon which it rests. In 
his view, while this peculiar obligation is 
ca led a "warranty," for convenience, it does 
not rest upon any supposed intention of the 
parties or agreement, in fact, but Is one 
which the law raises upnn principles foreign 
I to the contract, in the interest of commercial 
honesty and fair dealing, and analogous to 
those upon which vendors are held liable for 
fraud. It is quite difficult to reconcile the 
authorities upon the question, but it may be 
observed that they recognize the principle 
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that in such cases the se'ler and buyer do not 
deal with each other quite at arm's lenglh; 
that the seller possesses superior Unowed-e 
on the subject, upon which the buyer is pre- 
sumed to repose some degree of confidence; 
and Ihat commercial hones:y and fair deal n^ 
require that in such cases the seller be held 
bound to deliver the article free from fecret 
or latent defects which are actually or rre- 
sumptively within his kmwle 'ge. The prin- 
ciple was applied, in a later case in this court, 
to a contiact for the sale of seeds of a par- 
ticular description by the grower. It was 
there said that, as the grower of seeds must 
be presumed to be cognizant of any omiss oa 
or negligence in cu'tivation whereby they 
were rendered unfit for use, there was the 
same reason for implying a warraaty t^at 
ttey were not defective from improper cu ti- 
vation, as, in the ca^e of a s-ale of an article 
by a manufacturer, that it is free from latent 
defects. • White ', . Mi ler, 71 N. Y. 118. The 
latest case that I have teen able to find upon 
the question is Bridge Co. v. Hamilton, 110 
U. S. 108, 3 Sup. Ct. .537. The leading cases 
bearing u^on the point, both in this c^unt-y 
and England, are there reviewed, and the 
Court btated the prin Ip'e in these words: 
'■When the sailer is the maker or manu- 
facturer of the thlL'g sold, the fair presump- 
tion is that he understood the process of its 
manufacture, and was cognizant of any la- 
tent defect caused by such process, and 
ajiaiast which reasonable diligence might 
have guarJed Uhis ire^umj-t on is justi- 
fied in part by the fact that the manufactuier 
or maker, by his occupation, holds himself 
out as competent to make aitic es leasonab.y 
adapted to the purpose for which such or 
similar articles are designsd. When, there- 
fore, the buyer has no opportunity to inspect 
the article, or when, from the situation, in- 
spection is impracticable or useless, it is un- 
reasonable to suppose that he bought on his 
own judgment, or that he did not rely on the 
judgment of the seller as to latent defects, 
of which the latter, if he us d due care, must 
have been informed during the process of 
manufacture. If the buyer relied, and, un- 
der the circumstances, had reason to rely, on 
the judgment of th'e seller, who was the 
manufactu-er and maker of the article, the 
law implies a warranty that it is reasonab y 
fit for the use for which it was designed, 
the seller at the time bein? informed of the 
purpose to devote it to that use." 

The principle is distinctly admitted in the 
opinion of the learned court below, and I do 
not understand that it is denied by the learn- 
ed counsel (or the defendant. It is strenuous- 
ly urged, however, that it can have no appli- 
cation to a case like this, where the contract 
is in writing, with such ample description of 
the goods sold. But the obligation attached 
to an executory contract for the sale of goods 
by the manufacturer or maker cannot be 
changed by the mere fact that the contract 
has been reduced to writing. The writing, it 



is true, is deemed to express the whole agree- 
ment of the parties, but since this peculiar Ha/- 
bility arises from the nature of the transac- 
tion and the relations of the parties, without 
express words or even actual intention, it will 
remain as part of the seller's obligation, un- 
less in some way expressly excluded. All im- 
plied warranties, therefore, from their nature, 
may attach to a written as well as an un- 
written contract of sale. The parties may, of 
course, so contract with each other as to 
eliminate this obligation from the transac- 
tion entirely. The seller may, by express and 
unequivocal words, exclude it, and, in like 
manner, the buyer may waive it. So, also, the 
parties may provide for a delivery or inspec- 
tion of the article when made, which will 
operate to extinguish the liability upon ac- 
ceptance. McParlin v. Boynton, 8 Hun, 449, 
and 71 N. Y. 604. In this case the parties did 
provide for an inspection of the oil. The 
scope and effect of that provision of the con- 
tract will be considered hereafter, but, aside 
tiom that, there was no language used indicat- 
ing any intention on the part of the buyer to 
waive, or the seller to exclude, the liability of 
a manufacturer. 

The proposition upon which the case turned 
in the court below, and upon which the judg- 
ment is defended here, was thus stated by the 
learned judge in the opinion at general term: 
"It is well settled that, when an article is sold 
under a contract which specifies the qualities 
which it shall possess,— no matter whether 
the language be a condition or a warranty, — 
the law will not, except in special cases, im- 
ply a warranty or condition that the article 
has other qualities. A warranty or condi- 
tion, in a contract of sale, that the article 
sold has certain qualities, excludes the impli- 
cation of a warranty or condition that it pos- 
sesses other qualities." From the operation 
of this general proposition, it will be seen that 
the learned judge excepts special cases, 
which, however, are not designated. In its 
application to this case the rule thus stated 
must mean that since the parties have, in 
their contract, specified the particular brand, 
color, and fire test of the refined petroleum 
which was the subject of the sale, the manu- 
facturer's obligation to deliver an article free 
from latent defects, arising from the process 
of manufacture, which would render it un- 
merchantable, has been excluded by implica- 
tion. This is not, we think, the meaning of 
the rule to which the learned judge referred 
in the language quoted. The rule means that, 
where parties to a contract of sale have ex- 
pressed in words the warranty by which they 
intend to be bound, ao further warranty will 
be implied by law, but that expressed will in- 
clude the whole obligation of the seller. Benj. 
Sales, I 660; Deming v. Foster, 42 N. H. 165. 
Moreover, this principle applies to sales of spe- 
cific, existing chattels, and not ordinarily to 
sales of goods to be made or supplied upon the 
order of the buyer. There is much confusion in 
the cases on this subject, arising, doubtless. 
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from an inaccurate use of the term "war- 
ranty." When an article is sold by the own- 
er or maker by the particular description by 
which it is known in the trade, it is a condi- 
tion precedent to his right of action that the 
thing which he has delivered, or ofEei'S to de- 
liver, should answer this description. But in 
many cases in modern times the sale of a par- 
ticular thing by terms of description has been 
treated as a warranty, and the breach of such 
a contract a breach of warranty, whereas it 
would be more correct to say that it was a 
failure to comply with the contract of sale 
which the party had engaged to perform. 
Chanter v. Hopkins, 4 Mees. & W-. 404; Benj. 
Sales, § 600. There are many cases in which 
such words of description are not consider- 
ed as warranties at all, but conditions preced- 
ent to any obligation on the part of the ven- 
dee, since the existence of the qualities indi- 
cated by the descriptive words, being part of 
the description of tlie thing sold, becomes es- 
sential to its identity, and the vendee can- 
not be obliged to receive and pay for a thing 
different from that for which he contracted. 
2 Smith, Lead. Gas. (6th Eng. Ed.) 27; 2 
Schouler, Pers. Prop. pp. 352y 353. The tend- 
t'liiy of the recent decisions in this court is to 
treat such words as part of the contract of sale 
descriptive of the article sold and to be de- 
livered in the future, and not as constituting 
that collateral obligation which sometimes 
accompanies a contract of sale, and known as 
a "warranty." Reed v. Randall, 29 N. Y. 
358; Iron Co. v. Pope, 108 N. Y. 232, 236, 15 
N. E. 335. 

It is not now important to inquire how far, 
or under what circumstances, the principle 
stated by the learned judge applies to con- 
tracts of sale of goods in esse between deal- 
ers. In which there is an express warranty. 
It is not, we think, applicable to the obliga- 
tion of a manufacturer who contracts, as in 
this case, for a sale of his own product, the 
condition of which he is presumed to know. 
It is plain that in the case at bar the plain- 
tifCs intended to buy, and the defendant to 
sell, an article of refined petroleum, which 
should not only correspond to the description 
in the contract, but should be free from latent 
defects arising from the process of manufac- 
ture, so as to constitute a thing which, in the 
commercial sense, would be of some use or 
value. It is quite conceivable that the oil 
might correspond with all the descriptions of 
the contract, and yet be a useless and un- 
merchantable thing, in consequence of defects 
arising from the process of manufacture, in 
which case the buyer would have the shad- 
ow of the thing bought, without the sub- 
stance. The defendant's obligation rests, not 
only upon the terms of the contract, but upon 
its superior knowledge and the confidence 
which the buyer placed in its ability to pro- 
duce a proper article; and hence the rela- 
tions of the parties are quite different from 
that of dealers in the article in the market, 
each possessing equal means of information 



and opportunity for the detection of latent de- 
fects. A strict adherence to the bare descrip- 
tive words of the contrict would not express 
the full obligation of the defendant. That 
the commodity shall be so free from latent 
defects arising from the process of refining, 
and which could be guarded against by ordi- 
nary care, so as to render it merchantable, is 
a term to be implied in all such contracts. 
Story, Cont. (4th Ed.) §§ 836, 837; Jones v. 
Just, h. R. 3 Q. B. 197. The plaintiffs were 
entitled to something more than the mere 
semblance or shadow of the thing designated 
in the contract. They were entitled to the 
thing itself, with all the essential qualities 
that rendered it valuable as an article of com- 
merce, and free from such latent defects as 
would renderitunmerchantable. Mody v. Greg- 
son, L. R. 4 Exch. 49. If the goods in question 
were in fact unmerchantable, in consequence 
of latent defects arising from the process of 
manufacture, and which the defendant could 
have guarded against by the exercise of rea- 
sonable care, it would be quite unreaso:-able 
to hold that the defendant has, nevertheless, 
performed the contract, because it has deliv- 
ered oil of the same brand, color, and test 
specified. It is quite clear that the words 
of the written contract do not exclude a lia- 
bility on the part of the defendant for fraud 
in the performance, and it is difficult to see 
how it can affect an obligation of the seller, 
who is also a manufacturer, which is based 
upon his actual or presumed knowledge of 
latent defects in the oil, arising from the pro- 
cess of refinement. In the constmction of 
commercial contracts for the sale and deliv- 
ery of goods, the courts are not always bound 
by the literal meaning of words descriptive 
of the article, contained in the contract. It 
frequently happens, in large transactions, 
that the article which is the subject of the 
contract is described by some vague, generic 
word, which, taken strictly and literally, may 
be satisfied by a worthless or defective arti- 
cle. In such cases the words may mean 
more than their bare definition or literal 
meaning would imply, and impose upon the 
seller an obligation to furnish, not only the 
thing mentioned in the contract, but a mer- 
chantable article of that name. Murchie v. 
Cornell, 155 Mass. 60, 29 N. B. 207. If it 
be ti-ue that the defendant in this case deliv- 
ered alongside the vessel an article which 
was unmerchantable and unfit for transporta- 
tion, in consequence of hidden latent defects 
arising from the process of manufacture, and 
of which it had, or should have had, knowl- 
edge, In the exercise of reasonable care, it 
has not, in any just or substantial sense, per- 
formed its contract, although the article so 
delivered was of the brand, color, test, and 
specific gravity called for by the writing. 
The plaintiffs were not only entitled to the 
thing described, but to that thing in such con- 
dition, and so free from hidden defects, as to 
make it available to tliem as an article of 
commerce, and fir for transportation. 
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Whether this liability survived the deliv- 
ery and inspection of the goods remains to 
be considered. When the rules of the ex- 
change are read into the contract, it is pro- 
vided that the acceptance of the petroleum 
by tlie buyer's inspector shall be an acknowl- 
edgment that the goods are in accordance 
with the contract; and, as we have seen, 
the inspector so certified. The inspector was 
not the agent of either party, but an umpire 
selected to determine whether the article de- 
livered alongside the Corby corresponded with 
the contract. The parties, in effect, submit- 
ted a certain question to the decision of the 
inspector, and that was whether the oil cor- 
responded, in brand, color, and fire test, with 
the contract. He was not authorized to de- 
termine whether there was or was not any 
hidden or latent defects in the article at the 
time and place of the delivery which would 
render it unmerchantable. That question was 
not within the fair scope or purpose of the 
inspection, and the certificate on this point 
does not conclude the parties. If, however, 
the defects which the plaintiffs now claim 
existed at the time of delivery, and which 
they claim to have produced the damages, 
were discernible upon the inspection contem- 
plated by the contract, they were not hid- 
den or latent defects, within the meaning of 
the rule, and in that case the certificate 
would conclude the parties. If, in executing 
the power to determine the brand, color, fire 
test, and gravity of the article delivered, 
any other defect which would render it un- 
merchantable would necessarily appear, the 
plaintiffs are concluded as to that defect by 
the certificate of the inspector. Studer v. 
Bleistein, 115 N. Y. 316, 22 N. E. 243; Pan 
Co. V. Remington, 41 Hun, 218. If I am 
right in these several propositions, it must 
follow that the plaintiffs were entitled to 
prove upon the trial, if they could, that the 
refined petroleum delivered by the defend- 
ant alongside the Corby, though correspond- 
ing with the description of the article in the 
contract, had in it some hidden or latent de- 
fect, not discernible by the inspection provid- 
ed for, which then and there rendered it un- 
merchantable. 

At the trial the plaintiffs' counsel offered 
in evidence the judgment roll in the action 
against them by Graham & Co., already re- 
ferred to, as proof upon some of the issues 
in the case. He also offered to prove what 
actually took place at that trial, and what 
questions were actually litigated and submit- 
ted to the jury. The evidence was objected 
to by the counsel for the defendant, exclud- 
ed by the court, and the plaintiffs' counsel 
excepted. We have seen that the defendant 
had knowledge of all the correspondence 
by cable between the plaintiffs and the par- 
ties in Calcutta, that it was notified of the 
commencement of the action, and that it par- 
ticipated in the trial. In so far as the is- 
sues actually litigated in that case are iden- 
tical with the issues involved in this, the 



judgment is binding upon the defendant, in 
the same way as if it had been a party upon 
the record. Oceanic Steam Nav. Co. v. Com- 
pania Transatlantica Espanola, 144 N. Y. 
665, 39 N. E. 360; Village of Port Jervis v. 
First Nat. Bank of Port Jervis, 96 N. Y. 
550; City of Rochester v. Montgomery, 72 
N. Y. 65; Albany City Sav. Inst. v. Bur- 
dick, 87 N. Y. 40, 45; Andrews v. Gillespie, 
47 N. Y. 487; Heiser v. Hatch, 86 N. Y. 614;. 
Chicago City v. Robbins, 2 Black, 418. What 
the plaintiffs sought to prove by this record 
was that, at the time of delivery of the- 
petroleum by the defendant alongside the 
Corby, it was not properly refined, but con- 
tained water, acid, and other foreign substan- 
ces that rendered it unmerchantable, and 
that, in con.sequence, they were cast in dam- 
ages at the suit of the parties in Calcutta, 
the delivery in both eases being substantially 
identical in point of time and the amount 
of the damages. Graham & Co. could not 
have recovered against the plaintiffs for any 
change or deterioration in the oil after it 
was delivered, or that was due to the voy- 
age or the perils of the sea, since the goods 
were at their risk. The plaintiffs offered to 
prove that the recovery did not proceed upon 
i the ground of any express warranty, or any 
other ground embraced within the plead- 
ings, other than the unmerchantable condi- 
tion of the oil when delivered at the vessel. 
They were not confined to the record in or- 
der to show the point passed upon, but could 
show by parol proof what questions were 
actually litigated and decided. Doty v. 
Brown, 4 N. Y. 71; Kerr v. Hays, a5 N. Y. 
331; Bell v. Merrifield, 109 N. Y. 211, 16 N. 
E. 55; Adams v. Conover, 87 N. Y. 429; 
Smith V. Smith, 79 N. Y. 034; I wis v. Pier 
Co., 125 N. Y. 348, 26 N. E. 3al: Shaw v. 
Broadbent, 129 N. Y. 114; i Davis v. Brown, 
94 U. S. 423; Russell v. Place, Id. 606. It 
is quite true that the record would not prove 
that the defects were latent, or such as 
would not be disclosed by the inspection con- 
templated by the contract, since that ques- 
tion was not involved on the former -trial, 
and the plaintiffs did not offer it for that 
purpose. It could not be excluded, however, 
because it did not prove the plaintiff's' en- 
tire case. If it proved any material fact 
in support of it, it was admissible. It did, 
we think, establish, as against the defend- 
ant, the fact that the oil, when delivered 
alongside the Corby, was unmerchantable, 
since that was the ground upon which the 
parties in Calcutta recovered the damages^ 
as we must assume from the present con- 
dition of the record. The plaintiffs were, of 
course, bound to show by other proof that 
the defects which rendered the goods unmer- 
chantable were latent, and such as would 
not be disclosed by the inspection. 

The plaintiffs offered some proof at the 
trial tending to show that the defendant,. 

1 29 N. E. 238. 
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from the manner in which the goods were 
packed, as well as from other sources, knew 
the destination of the cargo in question, but 
it was objected to and excluded under ex- 
ception. Wk think that the proof was ad- 
missible. It was a circumstance surround- 
ing the transaction, not conflicting with the 
•terms of the contract, and might have some 
bearing on the defendant's obligation to de- 
liver an article of refined petroleum free 
from latent defects that would render it un- 
merchantable, and upon the degree of care 
that it was bound to use to that end. One 
-of the qualities which the oil in question 
should possess was 44 degrees Beaume, spe- 
cific gravity. This was introduced into the 
-contract by the adoption of the rules of the 
exchange. It is quite possible that an article 
■ot commerce, such as petx-oleum, .possessing 
all the qualities and sustaining all the tests 
specified in this contract, may be a mer- 
•chantable commodity, according to the cus- 
tom of the trade, irrespective of any other 
■consideration, or of any latent defect. But 
that proposition is one of fact, rather than 
law; and, if true, it is difilcult to see how a 
recovery could have been had, upon the 
-grounds stated, by the parties in Calcutta. 
The defendant, having had an opportunity 



to litigate that question once, may be bound 
by the result; but in any event it cannot 
be affirmed, as matter of law, upon the evi- 
dence in the record, that the article deliv- 
ered was merchantable. 

Our conclusions with respect to the ques- 
tions in the case may be briefly summarized: 
(1) The defendant was bound to deliver an 
article of refined petroleum that was free 
from latent or hidden defects that rendered 
it unmerchantable at the time and place of 
delivery, and that could have been avoided 
or guarded against in the process of refine- 
ment, or in the selection of the raw mate- 
rial, by reasonable care and skill. (2) This 
obligation survived the acceptance, if the 
latent defects were such as would not ap- 
pear upon an inspection to ascertain whether 
the oil delivered corresponded with that de- 
scribed in the contract. (3) The judgment 
roll in the former action was admissible in 
evidence for the purpose and upon the 
ground already stated. (4) The plaintiffs 
were entitled to show that the defendant 
knew the destination of the cargo of oil des- 
ignated in the contract. The judgment must 
therefore be reversed, and a new trial grant- 
ed; costs to abide the event All concur. 
Judgment reversed. 
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CRAFT v. PARKER, WEBB & CO. 

(55 N. AY. 812, 96 Mich. 245.) 
Supreme Court of Michigan. June 30, 1893. 

Error to circuit court, Wayne county; 
Oeorge S. Hosmer, Judge. 

Action by Ezra Craft against Parlier, Webb 
•& Co., a corporation, for negligence in selling 
spoiled meat which made plaintiff sick. 
Judgment for defendant, and plaintifE ap- 
peals. Reversed. 

Sloman, Moore & Duffle, for appellant 
Willard M. Lillibridge, for appellee. 

LONG, J. PlaintifE brought suit In an ac- 
tion on the case for negligence in selling a 
piece of rolled spiced bacon, which he al- 
leges was spoiled, and unfit for food, and 
Irom the effects of wliich he became sick. 
The court below directed verdict in favor of 
defendants, on the ground that there was no 
negligence shown on the part of the defend- 
ants, and also that the plaintiff was guilty of 
contributory negligence. 

We think the case should have gone to the 
Jury. Defendants carry on a wholesale and 
retail business of selling meats in ^ the city 
of Detroit On July 8, 1891, plaintiff's broth- 
er bought from them, at the retail counter, 
a roll of spiced bacon. It was taken to the 
plaintiff's house, where he boarded, and part 
of it cooked for breakfast. Plaintiff's brother 
had the first slice, which seemed to be all 
right. Later in the morning, plaintiff's wife 
cut off some more from the roll, and cooked 
it for plaintiff. The wife noticed a peculiar 
odor from it, but claims she thought it was 
llie spices. Plaintiff also noticed the odor, 
and a peculiar taste, and claims that he also 
thought it was the spices. Soon after eating 
it he became quite sick. He sent for a phy- 
sician, who pronounced that he was suffering 
from some kind of poison. Plaintiff then ev 
amined the balance of the meat, opened it, 
and says that it was very rank, and the smell 
of it was like that of a carcass. A witness 
for plaintiff also testified that a short time 
previous to that she purchased some spiced 
bacon of defendants, cooked it, and her hus- 
band became sick. She opened that roll, and 
found it spoiled. She returned it to one of 
the clerks at the retail counter, and told him 
of its condition. He took it back, and gave 
her other meat in its place. .John Stabler, a 
witness for plaintiff, testified that he had 
worked for defendants, but left their employ 
just before this meat was sold. He testified 
that he had seen old pickle drippings from 
the upper floor upon bacon piled upon a 
lower floor, and that defendants' foreuian 
bad the bacon removed; that some rolls of 



bacon were badly molded, and the foreman 
directed that they should be taken to the 
smokehouse, and smoked over agara. Robert 
Craft, a brother of the plaintiff, liad worked 
for defendants, and was in '^heir employ at 
the time the bacon was sold to plaintiff. He 
was asked: "Do you know of any spoiled 
meats that were sold there, over the coimter, 
during the month of July, about the time 
you procured this piece of spiced bacon that 
was put on the counter there for sale for 
private consumption, in the regular course 
of their business, and that was unflt for food, 
being spoiled and discolored?" Under de- 
fendants' objection, the witness was not per- 
mitted to answer. John Stabler was also 
asked: "What can you say as xo whether or 
not you have seen meat that was spoiled, 
and unfit for use, prepared in this place to 
bo sold on the market about last summer, or 
the early part of last winter?" This was 
also ruled out. The answers to those Ques- 
tions should have been permitted. The ques- 
tion to Mr. Craft fixed the time the sale was 
made to plaintiff, and, with some testimony 
fixing the keeping for sale of spoiled meats 
at about that time, the plaintiff should have 
been permitted to show other meat kept for 
sale prior to that time. The defendants were 
keepers of a retail meat market, engaged in 
the business of selling meats for food, and 
were bound to use due care to see that the 
meats were fit for human consumption. 
Hoover v. Peters, 18 Mich. 51. It was pro- 
posed to be shown, however, that they were 
not only careless in preparing their meats, 
but their servants had actual knowledge of 
the unfitness of the meat for food, and yet 
sold it. 

It was a question for the jury whether the 
defendants were so careless that they should 
be held responsible for the consequences. of ■ 
their own acts, or the acts of their servants. 
A dealer who sells food for consumption im- 
pliedly warrants that it is fit for the purpose 
for which it is sold. If, in addition to this 
implied warranty, it Is found that he was 
negligent in selling meats that were danger- 
ous to those who ate them, he would be 
liable for the consequences of his act, if he 
knew it to be dangerous, or, by proper care 
on liis part, could have known its condition. 
Bishop V. Weber, 139 Mass. 411, 1 N. E. Rep. 
154. These are questions for the jury, and 
not for tlie court. 

The question is also for the jury to deter- 
mine, whether the plaintiff exercised due 
care on liis part in partaking of the meat 
when he observed the odors arising from it 
after it was cooked. The judgment must be 
reversed, and a new trial ordered. The 
other justices concurred. 
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LEITCH V. GILLETTE-HERZOG 
MANTJF'G GO. 

(67 N. W. 352.) 

Supreme Court of Minnesota. May 19, 1896. 

Appeal from municipal court of Jlinne- 
apolis; Andrew Holt, Judge. 

Action by George T. Leitch, doing business 
as the Malleable Iron Works, against the Gil- 
lette-Herzog Manufacturing Company. Judg- 
ment for plaintiff. Prom an order denying a 
new trial, defendant appeals. Reversed. 

Booth & Douglas, for appellant. Jas. D. 
Shearer, for respondent. 

START, C. J. This was an action to re- 
cover a balance of $443.10 of the contract 
price of 500 iron bedsteads manufactured by 
the plaintiff for the defendant. The con- 
tract, as the trial court found it, was that 
the plaintiff agreed to manufacture for the 
defendant 500 iron bedsteads, for which the 
defendant agreed to pay the plaintiff $5.60 
each. It was expressly agreed by the par- 
ties that such beds should be in accordance 
with a certain sample bed then furnished by 
the defendant to the plaintiff, except as to 
certain additions and changes not here ma- 
terial. It was also agreed that the beds 
should be inspected and approved by defend- 
ant, at plaintiff's factory, before the same 
were loaded on the cars. The defendant, by 
its answer, admitted the making of this con- 
tract, but further alleged, by way of a coun- 
terclaim, that the plaintiff specially war- 
ranted that the beds so to be manufactured 
by it should be like the sample furnished (ex- 
cept as to the stipulated changes), and war- 
ranted that, if one of the beds would go to- 
gether, they all would, — that is, that the sev- 
eral parts of the beds were interchangeable; 
that the beds were inspected at the plain- 
tiff's factory, and appeared and seemed to be 
in accordance with the contract in all re- 
spects, and that, relying on the plaintiff's 
statement that the beds and parts thereof 
were interchangeable, the defendant accept- 
ed the beds, and shipped them to New Or- 
leans, to till a contract it there had for beds; 
that the beds were not constructed in accord- 
ance with the sample bed or the contract; 
that the defects were latent, and not possible 
of discovery, except by putting together each 
and every one of the beds; that on discov- 
ering the defects, after the beds arrived in 
New Orleans, the defendant notified the 
plaintiff of the defects in tie beds; that the 
beds as manufactured were of no value. The 
reply put in issue the new matter alleged In 
the answer, and affirmatively alleged that 
tlie beds were in fact made in every way ac- 
cording to the contract. The trial court 
made its findings of fact, and directed judg- 
ment for the plaintiff for the full amount 
claimed. The defendant appealed from au 
order denying its motion for a new trial. 
The findings of the trial court as to the 



defects in the beds, and wherein they differ- 
ed from the sample beds, the inspection of 
the beds by the defendant, and its damages, 
are in these words: "That plaintiff made 
said beds, especially the male and female 
castings thereon, from the same pattern, and 
with the intention that any one of the male 
castings on the bed rails should go into and 
fit any one of the female castings on the bed 
posts, or, in other words, be interchangeable,, 
and had also stated to defendant, but I do 
not find that he made any special warranty 
to that effect to defendant. That said beds,, 
when inspected at plaintiff's works, at St. 
Louis Park, by defendant, appeared and 
seemed to be like the sample beds, referred 
to in the pleadings ; but that when said beds 
arrived at New Orleans, and defendant at- 
tempted to put them together, it was found 
that the male castings were too large for the 
female castings, and that the braces were of 
unequal length, and would not fit. That in 
more than four hundred of said five hundred 
beds said castings did not go tc^ether, and de- 
fendant had to expend large sums of money 
in remedying said defects; and that, by rea- 
son of said defects, said beds were worth 
more than seven hundred and fifty dollars 
less than if said beds had been of the same 
kind as the sample bed in said respect, and 
said defects had not existed. That defend- 
ant's agent, in inspecting said beds, when 
delivered to defendant on board the cars at 
St. Louis Park, only set up one or two of 
said beds. That if he had inspected the 
beds properly, and tried some more of the 
castings and braces, he could not have avoid- 
ed discovering the defects. That plaintiff 
did not in sny way mislead or dissuade de- 
fendant's agent from making a thorough in- 
spection of the beds, and did not know of the 
said defects. That plaintiff, when notified 
of the defects, refused to remedy the same." 
The defendant assigns as error, among oth- 
ers, that the court erred in finding that the 
plaintiff did not specially warrant that the 
parts of the beds were interchangeable; in 
finding that, if defendant had properly in- 
spected the beds, it could have discovered the 
defects in the beds; and in finding, as a con- 
clusion of law, that the plaintiff was entitled 
to judgment for the full amount of his claim. 
It is not material in this case whether the 
plaintiff specially warranted that the parts 
of the beds were interchangeable or not, for 
it was the express contract of the parties that 
the beds should be like llie sample bed; and 
if they were not like it, as to all substantial 
matters, not otherwise stipulated in the con- 
trdct, there was a breach of the plaintiff's 
contract, and the defendant is entitled to re- 
cover damages on account of the breach, un- 
less it waived it by an acceptance of the 
beds. 

The undisputed evidence shows, and such 
is substantially the finding of the court, that 
the plaintiff expressly agreed to manufacture 
for the defendant 500 iron beds, to be equal 
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to the sample furnished, in all respects, ex- 
cept as to the changes already referred to. 
This is a warranty that the beds should be 
like the sample one, for it is just what the 
plaintiff expressly agreed that he would do. 
It is not necessary that the word "warrant" 
should be used in order to create an express 
warranty. It is enough if the words actually 
used import an undertaliing that the subject- 
matter of the sale shall be as represented. 
Here the express undertaking was that the 
subject-matter of the contract should be like 
the sample. But this was not the entire 
contract, for it was further agreed that the 
beds should be inspected and approved by 
defendant at plaintiff's factory, before they 
were placed on the cars. It is claimed by 
the plaintiff that this last provision so quali- 
fies his undertaking that the beds should be 
like the sample that no Uaim for a breach 
of the undertaking or warranty would sur- 
vive an inspection and approval of the beds 
by the defendant. On the other hand, the 
defendant claims that the stipulation in the 
•contract as to inspection and approval was 
for its benefit, and was intended to give it 
the right of protecting itself both by war- 
ranty and an inspection: that the right to 
inspect the beds before acceptance was sim- 
ply a cumulative remedy. If this is a cor- 
rect construction of the contract, it would 
follow that the defendant might accept the 
bedsteads, and rely on the warranty. Brigg 
V. Hilton, 99 N. Y. 517, 3 N. E. 51. But the 
contract cannot be so construed, for the 
agreement that the beds should be inspected 
and approved by the defendant at the fac- 
tory was for the benefit of both parties, and 
was of special importance to the plaintiff; 
for if it was found, on such inspection, that 
the beds in any respect were not like the 
sample one, the defects could be remedied 
with less expense and loss to the plaintiff 
than cotild be done after the beds were ac- 
cepted and shipped away by the defendant. 
After an inspection and approval of the beds 
by the defendant. Its right to recover dam- 
ages for the breach of plaintiff's warranty 
was limited to such defects not existing in 
the sample as were not apparent upon a rea- 
sonable inspection of the beds. The evidence 
as to whether the parts of the sample beds 
were interchangeable is somewhat conflict- 
ing, but there is no claim that the different 
parts of the sample did not fit and go to- 
gether, and the trial court found that the de- 
lects which it found to exist in the plain- 
tiff's beds did not exist in the sample bed. 
The defects in the beds found by the court 
resulted from tbe fact that the several parts 
of the beds were not interchangeable, and, 
as a consequence, in more tlian 400 of the 
500 beds the castings would not go together; 
and for this reason the beds were worth, as 
the court found, ?750 less than if the beds 



had been of the same kind as the sample 
bed, and the defects had not existed. 

It is evident that the trial court's conclu- 
sion of law that the plaintiff was entitled to 
recover the entire balance of the contract 
price, without any deductions for the dam- 
ages which the defendant had sustained, 
was based on its finding of fact that the 
defects in the beds were obviotxs upon a rea- 
sonable inspection. The defendant was only 
bound to make a reasonable inspection of 
the beds. What is reasonable in a given 
case depends upon its particular circum- 
stances, and in this case we are of the opin- 
ion that the evidence shows that the defend- 
ant made a reasonable inspection of the 
beds, and that the finding of the trial court 
to the effect that, if it had properly inspected 
the beds, the defects would have been dis- 
covered, is not sustained by the evidence. It 
is true that if the defendant had set up, or 
attempted to do so, the whole 500 beds, it 
would have found that 400 of them were 
misfits (if they were so in fact), and might 
nave rejected the defective ones. It is also 
true that the defendant might have discov- 
ered that the parts of the beds were not in- 
terchangeable by trying to set up a very 
much less number of the beds. This is ap- 
parent from the defendant's own evidence. 
But the question is whether the defendant 
was bound, under the special circumstances 
of this case, to do more than it did in order 
to discover whether the different parts of 
the beds would go together. It appears from 
the evidence that each bed consisted of 13 
separate parts, and there were to be manu- 
factured 500 beds exactly alike. Now, the 
fact (which is so well known that we may 
take notice of it) that manufacturers in such 
cases make the several parts of the articles 
or machines to be manufactured duplicates 
of each other, or interchangeable; the ad- 
mitted fact that the plaintiff told the defend- 
ant's Inspector that, if one of the beds went 
together, they would all go together; and 
the further fact that he did set up one or 
more beds, and found that the parts went 
together properly, — do not justify a finding 
that he did not make a proper inspection. 
The inspector having applied the test sug- 
gested by the manufacturer, who was bound 
to know whether the several parts were in- 
terchangeable, if he said anything about the 
matter, and foimd that the parts and cast- 
ings fitted in one bed, he had a right to rely 
on the plaintiff's statement that all of the 
beds would go together in the same way, or, 
in other words, that the several parts were 
interchangeable. He was not, therefore, 
bound to further examine and experiment 
with the 6,500 parts of which the beds were 
composed, to ascertain if all the beds would 
go together. Order reversed, and a new 
trial granted. 
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BRADFORD v. MANLY. 

(13 Mass. 139.) 

Supreme Judicial Court of Massachusetts. 
Suffolk. March Term. 1816. 

Assumpsit on divers special counts, to recov- 
er the difference in value between two casks of 
cloves, alleged to be sold by sample to the plain- 
tiff, and the cloves actually delivered in virtue 
of the sale. At the trial, which was had on 
the general issue, before the chief justice, at the 
last November term in this county, the plaintiff 
produced a bUl of parcels of 602 pounds of cloves 
at one dollar fifty cents per pound, on which 
payment was acknowledged by the defendant 
to have been received in the plaintifC's note 
payable in sixty days. He then produced a 
witness, who testified that on the 4th of .Tan- 
uarj% 1814, the defendant came to the plaintifC's 
store, with a sample of cloves in a paper, and 
asked the plaintiff If he wished to purchase 
.some cloves. The witness examined the sam- 
ple, and found the cloves to be of the best 
quality of Cayenne cloves; and the defendant 
said, at a subsequent time, that the sample he 
showed was of fair cloves. On the same day 
that the purchase was made and the bill of 
parcels given, the casks were removed to the 
plaintiff's store, the price being that of cloves 
of thp best quality. 

It was in evidence, that the sample was not 
taken from the casks sold, but from an open 
barrel, out of which those casks load been filled, 
they not being before quite full: but the de- 
fendant did not know from whence the sample 
came. The market price of this article having 
fallen immediately after the sale, the plaintiff 
made no attempt to sell the cloves; and the 
casks were not opened, imtil May, 1815, when 
there being some application for the purchase 
of them, they were opened, and were foimd 
to contain a mixture of Cayenne cloves and an 
inferior and distinct species of the same article, 
the growth of the East Indies, in the propor- 
tion of one-third of the latter, which was worth 
from a fifth to a quarter less than the former. 
Whether the casks had been opened, or exposed, 
or mixed, while in possession of the plaintiff^ 
were questions duly submitted to the jury. Be- 
fore instituting this su't, and after the defect 
was discovered, the plaintiff offered to return 
the cloves, but the offer was not accepted. The 
defendant objected to the admission of any evi- 
deuce, other than the biU of parcels, (which was 
of cloves generally without designating the 
kind,) to prove that any distinct species or quali- 
ty of the article was sold. But the objection 
was overruled, and the jury were instructed 
that, although no fraud was proved or su:;- 
gested, and no express warranty, otlier than 
what might be inferred from the exhibition of 
the sample, was proved; yet if they believed 
from the evidence, that the purchase was madf 
upon the confidence that the whole quantity was 
represented by the sample; and that it was 
the intention of the defendant so to represent 
by exhibiting the sample; and that the article, 
when sold and delivered, was materially differ' 



ent in quality and value from that which was-- 
shown in the sample; they ought to find a ver- 
dict for the plaintiff, and assess in damages the 
difference in value at the time of the sale. 
The jui-y returned a verdict for the plaintiff, 
having found the facts specially as above stated, 
and having also fotmd that there was no fraud 
In the sale on the part of the defendant The 
defendant excepted against the direction of the- 
judge, and moved for a new trial on that 
ground, and also on account of the admission of 
parol evidence to prove the contract. 

Davis, Sol. Gen., and Thatcher, for plaintiff. 
Shaw, for defendant. 

PARKER, C. J., delivered the opinion of 
the court. The first point taken by the defend- 
ant's cotmsel Is, that parol evidence was admit- 
ted, to control or explain the contract in vs^-iting, 
which subsisted between the parties. 

The objection goes upon the supposition that 
a common bill of parcels, given upon or after- 
the purchase of goods, is evidence, and the only 
proper evidence of sucn a contract. But it is- 
not so. The bargain is usually made verbally, 
and without any Intention that it shall be put 
In writing: and the bill of parcels is intended' 
only to show that the goods have been pur- 
chased and paid for. It is seldom particular, or 
descriptive of the whole contract between the- 
parties. But if it were not so, the paper intro- 
duced in this case Is ambiguous with respect 
to the subject of the bargain; and the ambi- 
guity is latent, so that parol evidence may be 
admitted to explain it. It states only that "2 
caslss of cloves" were purchased: leaving it un- 
certain what kind of cloves, of which it ap- 
pears in the case that there are at least two- 
kinds, differing materially in quality and value. 
AVe think this objection was properly over- 
ruled. 

We may then come to the principal question, 
viz. Whether the evidence in the cause proved 
a contract to sell cloves of a different kmil 
from those which were delivered. The defend- 
ant exhibited a sample, by which the plaintiff 
purchased. Among fair dealers there could be 
no question but the vandor intended to repre- 
sent that the article sold was like the sample 
exhibited: and it would be to be lamented, if 
the law should refuse its aid to the party, who 
had been deceived in a purchase so made. 

The objection is, that no action upon a war- 
ranty can be maintained, unless the warranty 
is express; and that no other action can be 
mamtained, imless there be a false affirmation 
respecting the quality of the article. If such 
were the law, it would very much embarrass 
the operations of trade, which are frequently 
carried on to a large amoimt by samples of the 
articles bought and sold. 

The authorities cited by the defendant's coun- 
sel have been carefully looked into; and we 
thinlc they do not militate with this decision: 
unless it be the case of the bezoar stone 
(Chandelor v. Lopus, Oro. Jac. 4, Dyer, 75), 
which we think would not now be received a» 
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law In England: certainly not in our country. 
Tlie vendor sold the stone as and for a bezoar 
stone, to one unacquainted witli such articles, 
and it turned out to be of inferior value. The 
court held that no action would lie; and some 
of the judges stated that even if the vendor 
had known that it was not a bezoar, and it 
had been so alleged, an action could not be 
maintained without an express waiTanty. The 
other case is that of Parkinson v. Lee, 2 East, 
314. There the hops sold were of the same 
kind and quality as the sample: but there was 
an unknown deterioration by fermentation, 
eau.sed by the grower of the bops, and not by 
the vendor. Hops being usually sold in pock- 
ets, and tho quality ascertained by sample, it 
was held that the innocent vendor was not re- 
sponsible to the vendee, for an unknown in- 
herent defect, without an express warranty. 
That case does not militate with our opinion 
in the case at bar. 

The fair import of the exhibition of a sample 
is, that the article proposed to be sold is like 
that which is shown as a parcel of the article; 
it is intended to save the purchaser the trouble 
of examining the whole quantity. It certainly 
means as much as this, "The thing I offer to 
sell is of the same kind, and essentially of the 
same quality, as the specimen I give you." I 
do not know that it would be going too far to 
say that it amounts to a declaration, that it is 
equally soimd and good. But it is not neces- 
sary to go so far in the present case; and we 
are not disposed to question the coreeetness of 
the decision in Parkinson v. Lee. 

It is expressly foimd by the jury in the case 
at bar, that the cloves delivered were different 
in kind from those which composed the sample, 
and inferior in value, not from decay or ex- 
posure; but that there is a specific difference 
in the respective plants from which they are 
produced. Sm'ely if a man were to exhibit to 
me a p'arcel of hyson tea as a sample, to induce 
me to buy a chest, and I should pay him the 
price of hyson, and he should deliver me a 
chest of bohea or souchong; I might recover 
the difference in value, if he should refuse to 
do me justice, although he did not expressly 
waiTant that the tea in the chest was the same 
as that in the sample. Indeed the exhibition 
of the sample must, In all fair deaUng, stand in 
lieu of a warranty or affirmation. It is a si- 
lent, symbolical warranty, perfectly understood 
by the parties, and adopted and used for the 
convenience of trade. 

The cases must be very strong, to establish a 
piinciple so unjust, and so productive of dis- 



trust and jealousy among traders, as that 
contended for by defendant's counsel. For 
what ijui-pose is the sample exhibited, unless 
it Ls intended as a representative of the thing 
to be sold? What would an honourable mer- 
chant say if, when he took from a mass 
of sugar or coffee a small parcel, and offered 
to sell by it, the man who was dealing with 
him, should ask him if it was a fair sample, 
and call upon him to warrant it so? Mercan- 
tile honour would iiLstantly take the alarm; and 
if such questions nhould become necessary, there 
would be no need of that honour, which hap- 
pily is now general and almost universally re- 
lied upon. That there is not an unknovra and 
invisible defect, owing to natural causes, or to- 
previous management by some former dealer, 
he may not be presumed to affirm when he 
shows the sample; and as to these particulars 
an express warranty may be required, consist- 
ently with confidence in the fair dealing of the 
vendor. But that the thing is the same, ge- 
nerically and specifically, as that which he 
shows for it, he certainly undertakes, and if a 
different thing is delivered, he does not per- 
form his contract, and must pay the differ- 
ence, or receive the thing back and rescind the 
bargain, if it is offered him. 

A case similar to this in principle came be- 
fore me two or three years ago at nisi prius. 
An advertisement appeared in the papers, 
which was published by a very respectable mer- 
cantile house, offering for sale good Caraccas- 
cocoa. The plaintiff made a purchase of a con- 
siderable quantity, and shipped it to Spain; 
having examined it at the store before he pur- 
chased; but he did not know the difference 
between Caraccas and other cocoa. In the mar- 
ket to which he shipped it, there was a consid- 
erable difference in value, in favor of the Carac- 
cas-. It was proved that the cocoa was of the 
growth of some other place, and that it was 
not worth so much in that market. I held 
that the advertisement was equal to an express- 
warranty; and the jury gave damages accord- 
ingly. The defendants had eminent counsel, 
and they thought of saving the question; but 
afterwards abandoned it, and suffered judgment 
to go. Surely if a sample of Caraccas cocoa 
had been shown to the purchaser, and any other 
cocoa had been delivered to him, the case would 
not have been less strong. 

We are all decidedly of the opinion, that a 
sale by sample is tantamount to an express 
warranty that the sample is a true representa- 
tive of the kind. There must therefore be en- 
tered judgment according to the verdict. 
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CHAPMAN V. MUECH. 

(19 Johns. 290.) 

Supreme Court of New York. Jan. Term, 
1822. 

In error to the court of common pleas of 
Washington county. Chapman brought an 
action of assumpsit against Murch in the 
court below. The declaration stated, that 
the defendant, on the 1st of December, 1818, 
in consideration that the plaintifE would de- 
liver to the defendant, a certain horse of the 
plaintiff of great value, in exchange for a cer- 
tain horse of the defendant, the defendant 
undertook and promised, that the horse of 
the defendant was then and there sound, &c.; 
that the plaintiff, conflding in the said prom- 
ise of the defendant, delivered to him the 
said horse of the plaintiff, in exchange for the 
defendant's horse, &e. Yet the defendant, 
&c. fraudulently, &c. did not perform or re- 
gard his said promise, &c., for that the horse 
of the defendant was not sound, but, on the 
contrary, was unsound, and had a certain dis- 
ease, called the yellow water, of which he aft- 
erwards, to wit, on the 2d day of December, 
1818, died, whereby, &c. The defendant 
pleaded the general issue, and on the trial of 
the cause, the plaintiff' offered to prove, that 
the parties exchanged horses; that the plain- 
tiff let the defendant have a horse worth 100 
dollars, in consideration of which the defend- 
ant let the plaintiff have another horse, which 
the defendant, at the time, represented to be 
sound; that the horse of the defendant, so de- 
livered to him in exchange, was not sound, 
but that he had the disease, called the yellow 
water, which rendered him useless and of no 
value, and that he died the next day. The 
evidence so offered was objected to by the de- 
fendant's counsel, and rejected by the court, 
on the ground, that this being an action of 
assumpsit foimded on a warranty of the 
soundness of the horse, the plaintiff, in or- 
der to entitle himself to a recovery, was 
bound to prove an express warranty, and 
that the testimony offered by the plaintiff' 
did not amount to such a warranty. A bill 



of exceptions was taken to the opinion of the 
court, on which the writ of error was brought. 
The case was submitted to the court without 
argument, on a statement of the points and 
authorities. 

SPENCER, C. J., delivered the opinion of 
the court. In the various cases which have 
been cited, it appears, abundantly, that when 
the action is founded on a warranty of the 
soundness of a chattel sold, a warranty 
must be proved; but it nowhere appears, 
that it is necessary that the vender should 
use the express words, that he warranted 
the soundness. If a man should say, on the 
sale of a horse, "X promise you the horse is 
sound," it is difficult to conceive, that this 
is not a warranty, and an express one too. 
Peake (on Evid. 228) says, "in an action on a 
warranty, the plaintiff must prove the sale 
and warranty." "In general, (he says,) any 
representation made by the defendant of the 
state of the thing sold, at the time of the 
sale, will amount to a warranty." He adds, 
"but where the defendant refers to any docu- 
ment, or to his belief only, in such cases no 
action is maintainable, without proof, that 
he knew he was representing a falsehood." 
In every action on a warranty, it must be 
shown that there, was an express and direct 
affirmation of the quality and condition of 
the thing sold, as contradistinguished from 
opinion, &c., and when that is made out, it 
would be an anomaly to require that the 
word warrant should be used. Any words of 
equivalent import, showing the intention of 
the parties, that there should be a warranty, 
will suffice. In the present case, the plain- 
tiff offered to prove what, under the circum- 
stances, might be an express warranty; and 
that was for the consideration of the jury, 
under the advice of the court. Seixas v. 
Woods, 2 Caines, 56; Pasley v. Freeman, 3 
Term R. 57; Cramer v. Bradshaw, 10 Johns. 
484. 

The judgment must be reversed, and a 
venire de novo awarded to the court below. 

Judgment reversed. 
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GRIEB V. COLE. 

(27 N. W. 579, 60 Mich. 397.) 

Supreme Court of Michigan. April 8, 1886. 

Error to circuit court, St. Clair county; 
Stevens, Judge. 

Assumpsit. Defendant brings error. Re- 
versed. The facts are stated in the opinion. 

George P. Voorheis, for appellant. Chad- 
wlck & Wood, for plaintiff. 

CHAMPLIN, J. On May 1, 1883, one W. 
D. McLaughlin, as agent for plaintiff, took 
from the defendant the following order: 
"Gratiot, Mich., May 2, 1883. To Charles 
Grieb, Port Huron, Mich.: You will please 
ship me, on or about the first day of June, 
1883, one Buckeye light mower, to Port Hu- 
ron, for which I agree to pay you $77, in 
manner as follows, (reserving, however, the 
fuU benefit of the warranty hereon indorsed:) 
$3.0 cash, with freight from Port Huron, on 
delivery, and execute approved notes as fol- 
lows: ?3"i, payable on the first day of Janu- 
ary, 1884, with interest at 7 per cent, from 
delivery; $42, payable on the first day of 
January, 1885, with interest at 7 per cent. 

from delivery; $ , payable on the 

day of , 188-. with interest at 7 per 

cent from delivery. For the purpose of ob- 
taining credit for the above, I certify that 1 

own, in my own name, acres of land in 

the township of Gratiot, county of St. Clair, 
and state of Michigan, of which 80 acres are 
improved, and the whole worth, at a fair 
valuation, $5,000 over and above all Incum- 
brances, liabilities, and legal exemptions. It 
is not incumbered, except 1,000 dollars, and 
the title is perfect. I also own $.300 worth 
of personal property over and above all in- 
debtedness, and not exempt from execution 
by law. P. O. address. Port Huron. Taken 

his 
by W. D. McLaughlin, Agent. Chas. X Cole," 

mark 
—across the back of which was printed a 
blank warranty, with Grieb's printed name 

appended, as follows: "Whereas, Mr. 

has this day given us his order for a , 

we hereby agree, in consideration of 'said 
order and the faithful performance of the 
conditions herein mentioned, to wanant said 

one year to be good and well made, and 

to do as good work as any other machine of its 
class. It is an express condition of this war- 
rnnty that the directions for using this ma- 
chine shall be faithfully followed, and if for 
any reason it fails to perform as warranted, 
immediate notice of the same must be com- 
municated to the agent to whom the order is 
given, and if said agent should fail to make 
the machine perform as warranted, it may be 
returned, and money or note refunded. And 
it is also agreed, should the machine be used 
from day to day or at intervals, or set aside 
before or after use, without giving said agent 
notice, then, in either of said cases, it shall be 
conclusive evidence that the machine is ac- 



cepted and the warrant is at an end. Dated 

. Charles Grieb." The agent delivered 

this so-called "order" to the plaintiff, who 
claims that he accepted it, and delivered to 
the defendant the said machine on the eight- 
eenth day of July, 1883, but the defendant 
has neither paid for said machine, nor exe- 
cuted and delivered the notes; and after the 
time expired when the note for $35 mention- 
ed in the order would have matured, had it 
been executed, the plaintiff brought suit in 
justice's court to recover the amount claimed 
to be due at that time. The plaintiff's decla- 
ration was in writing, and, besides the com- 
mon counts in assumpsit, contained a special 
count, setting out the substance of the above 
order, and alleging a delivery of the machine 
ordered. The plea was the general issue. 

It is always proper, in construing a con- 
tract, to take into consideration the position 
which the parties occupied, and the cii-cum- 
stanees under which the agreement was en- 
tered into. The plaintiff resided at Port Hu- 
ron, and was engaged in the business of 
supplying mowing-machines to farmers. He 
was not a manufacturer, but took written or- 
ders, and purchased the machines to fill such 
orders. Defendant is a farmer, residing in 
the vicinity of Port Huron, and on the sec- 
ond day of May, 1883, signed the order above 
set out, and delivered it to plaintiff's agent. 
On the trial the plaintiff offered in evidence 
the aforesaid order, and warranty thereon 
Indorsed; to which, the defendant objected 
because not admissible under the declara- 
tion, and as Immaterial to the issue. The 
objection was overruled, and this constitutes 
defendant's first assignment of error. This 
objection is based upon the idea that the 
paper is incomplete; that the order refers to 
the warranty on the back, and reserves the 
full benefit of such warranty, and it appears 
that the blanks in the warranty were not fill- 
ed out; and it is claimed, and I think rightly, 
that the warranty indorsed must be of such 
legal validity as to support an action there- 
on by Cole in case of a breach thereof. 

By reference to the warranty indorsed, it 
will be observed that the name of Mr. Cole, 
and the description of the machine ordered, 
are omitted, as well as the date. If the 
warranty stood alone, there could be no 
doubt that it would be so far Incomplete as 
to render it invalid, because thus standing 
it lacks the essential qualities of naming the 
party to be indemnified and the subject-mat- 
ter. It does not appear from It whether {he 
machine is a steam-thresher or a mowing- 
machine. But the reference in the order to 
the warranty indorsed thereon constituted 
the order and warranty one instrument, and 
when read together, no ambiguity or uncer- 
tainty appears. The party to whom the war- 
ranty is made is the party making the order, 
and the machine is the machine described in 
the order, and the date of the order supplies 
the date to the warranty, for they are con- 
temporaneous, and the warranty has the 
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same force and effect as if embodied in the 
order itself. The warrantor is bound by the 
Ijrinted signature which he adopts as his as 
fully as if it was in his handwriting. The 
order and warranty were properly admitted 
in evidence at that stage of the case. 

The plaintiff gave evidence tending to show 
that he had complied with the contract on 
his part, and had delivered the machine at 
Port Huron within the terms and meaning 
of the contract, and also had requested de- 
fendant to execute the notes, and that de- 
fendant declined to accept such delivery, or 
to execute and deliver the notes. The fact 
of delivery was controverted by defendant. 
The defendant also offered testimony tending 
to show that the mower which plaintiff 
claimed to have delivered to defendant was 
a second-hand machine, showing considera- 
ble wear; that the worn parts had been 
stripped and filled with paint in the wood- 
work, and parts of it had been painted over 
after having been used and worn; that the 
axles had old grease upon them, one set of 
knives were chipped and broken, and the 
tongue and neck-yoke considerably Svorn; 
that the entire machine had been used one 
season somewhat; but the court, on ob.iection 
of plaintiff's counsel, excluded this evidence 
as not admissible under the plea, and not 
tending to show the condition of the machine 
when delivered. The latter portion of this 
ruling was based upon the fact that the wit- 
nesses by whom these facts were sought to 
be proved did not make the examination of 
the machine until after the trial in the jus- 
tice's court :n April, 1884. The evidence, 
however, showed that on the twenty-first of 
July, 188.3, Avhich was three days after plain- 



tiff claims to have sent the machine to de- 
fendant's farm and demanded the notes, de- 
fendant gave written notice to plaintiff that 
he refused to purchase it, and that it wa& 
there at plaintiff's risk, and to come and take- 
it away, and the testimony was that it had 
not been used since. There was therefore no 
reason for excluding the testimony on this- 
ground. 

The court erred also in excluding the evi- 
dence upon the other ground stated. It was 
pioper for the defendant, under the plea of 
the general issue, to prove that the article 
delivered was not the article he purchased.. 
He did not order or purchase a second-hauil 
mowing machine, or one that had been in 
use and worn; but the order, taken in co:i- 
nection with the circumstances under which 
it was made, called for a new machine. A 
purchase of a machine from a dealer implies 
that the machine sold shall be new, — that is^ 
not second-hand, or the worse for wear,— - 
and under such an order the dealer could not 
impose upon the purchaser a second-hand, 
and worn article, whether it complied with 
the terms of the warranty or not, as to being 
good and well made, and will do as good 
work, as any other machine of its class. 
This evidence, if believed, fairly met and re- 
butted the plaintiff's case, and tended di- 
rectly to s.ustain the defendant's plea, whicli. 
put in issue each and every allegation of the 
plaintiff"'s declaration. Rodman v. Guilford. 
112 Mass. 405. 

The judgment must be reversed, and a new- 
trial ordered. 

CAMPBELL, C. J., and MORSE, J., con- 
curred. SHERAA^OOD, J., did not sit. 
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MURPHY v. McGRAW. 

(41 X. W. 917, 74 Mich. 318.) 

Supreme Court of Michigan. Feb. 20, 1889. 

Error to circuit court, Bay county; Gage, 
Judge. 

Action by Albert H. Murphy against Frank 
S. McGraw. Judgment for plaintiff, and de- 
fendant brings error. 

tsimonstm, Oillett & Courtright, for appel- 
lant. T. A. E. & J. C. WeadocTi, for appellee. 

LOKG, J. This action is brought to re- 
cover money paid by plaintiff to defendant 
for a horse, and money expended by plaintiff 
in attempting to cure the horse of disease. 
Plaintiff had a verdict and judgment in the 
court below for .$601.50. Defendant brings 
error. 

The declaration is upon the common counts 
in assumpsit, to which are added two special 
counts. Betting out the purchase and sale of 
the horse under a warranty that he was sound, 
straiglit, and all right, and just such a horse 
as plaintiff wanted, and met all tlie require- 
ments stated by plaintiff to defendant prior 
to the purchase, alleging a breach of the war- 
ranty, and that the hor^e was of no value 
whatever at the time of the purchase. In the 
first special count plaintiff alleges that on the 
10th day of March, 1887, defendant sold him 
a horse for $400, and promised that the horse 
was sound and without a blemish, and under 
6 years of age; and further promised that If 
the horse sliouhl prove unsound defendant 
would, on the return of the same, repay the 
purchase price; and that the horse was 12 
years old and was unsound and blemished; 
and on November 18, 1887, he returned the 
horse to defendant, who received the same, 
and liatli wholly refused to repay said sum of 
money. The second special count is as fol- 
lows: "And also for that, whereas, on or 
before the 10th day of March, 1887, the said 
defendant was the owner and in possession 
of a certain horse which he was offering for 
sale, and one A. T. Miller was an employe of 
defendant for hire, and was then and there 
in charge of defendant's stables and of said 
horse, as such emploj'e, and said plaintiff, 
being desirous of purchasing a sound, speedy, 
and healthy horse for his own use, the said 
defendant represented said horse to be such 
an one as above described, and such as plain- 
tiff desired to purchase. Said plaintiff, when 
examining said horse, noticed some sliglit 
marks and abrasions of the skin on said 
horse's legs and feet, and upon which some 
medicine had been used, and, calling the at- 
tention of said defendant to the same, he was 
assured by. said defendant and said Miller, in 
the presence and hearing of said defendant, 
that said abrasions and marks were caused 
by a slight attack of scratches, a common and 
comparatively harmless complaint; and said 
plaintiff, relying on said assurances so given 
by said defendant, thereupon bought said 
horse, and paid to said defendant the sum of 
four hundred dollars in lawful money for said 
horse, which sum would be his value if he 



was sound and such a horse as defendant rep- 
resented him to be. After said plaintiff 
took possession of said horse, said malady be- 
came very much worse, notwithstanding the 
fact that said horse received the best possible 
care and medical treatment; and what was 
represented by said defendant and said Mill- 
er, his employe as aforesaid, to be a. temporary 
and harml. ss blemish was really, at the time 
said horse was sold to plaintiff, and for months 
prior thereto had been, and still is, a loath- 
siime, incurable, and serious disease of the 
skin, rendering said horse worthless, all of 
wliich the said defendant, before and at the 
time he sold said horse to plaintiff, well knew; 
whereupon said plaintiff informed said de- 
fendant of the condition of said horse, on or 
about the 15th day of March, 1887, and kept 
him informed from time to time of the afore- 
said condition of said hor.se, and said defend- 
ant, when so informed of the disease, blemish, 
and unscmndness aforesaid, still claimed that 
said disease was curable, and requested plain- 
tiff to continue having said horse treated 
medically, which said plaintiff then and there 
did, notwithstanding whicli care and medical 
treatment said hoise did not improve or re- 
cover from said disease, and plaintiff, on or 
about the 19th day of November, 1887, re- 
turned said horse in the same condition in 
which he received him to said defendant," 
etc. This count then alleges a promise to re- 
pay the money so paid for said horse, and a 
refusal to repay the same. 

Plaintiff also filed a bill of particulars in 
tliecase under the common counts, as follows: 
To cash received by defendant for the us.e of 
plaintiff, $400; interest on the same, $28; 
cash expended for medicine, care, and main- 
tenance of the liorse from March 10 to No- 
vember 19, 1887, $300; cash paid for freight 
for conveying said horse from liay City to 
Detroit, and from Detroit to Bay City, $50; 
total, $778. The plea is the general issue. 

After the jury were sworn in the case, de- 
fendant's counsel objected to the introduction 
of any testimony, on the grounds: (1) That 
the declaration did not state a cause of action. 
(2) That the second count, biing a count in 
tort, cannot be joined with the first count, 
which is a count in assumpsit, and that the 
plaintiff elect upon which count he will pro- 
ceed. (3) That the two counts, if they are 
in assumpsit, are inconsistent witli each 
other, and the plaintiff should elect upon 
which lie will proceed; the first being on ex- 
press contract, and the second on an implied 
one. The court very properly overruli-d these 
objections. The.se counts are in assumpsit 
to recover back the money which plaintiff 
claims defendant obtained from him without 
consideration, by the sale of a horse which 
plaintiff' contends was wholly worthless, and 
which he purchased upon the warranty of 
defendant that it was sound, straight, and all 
right, and just such a horse as plaintiff want- 
ed. The first special count alleges the war- 
ranty, and its breach. Tlie second special 
count alleges the warranty, and sets out with 
much particularity the condition of the horse 
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at the time of the purchase; the representa- 
tion then made by the defendant and his 
employe as to the condition of the horse, and 
assurances that the marks or abrasions were 
scratches, a common and comparatively harm- 
less complaint; tlie reliance of the plaintiff 
upon these representations; and the fact that 
with the .best care and medical treatment 
what was represented to be scratclies proved 
to be, and is, a loathsome and incurable dis- 
ease, rendering the Iiorse worthless. These 
two counts in the declaration each state a 
cause of action, and are not inconsistent, and 
the court very properly refused to compel the 
pliiintiff to elect under which he would pro- 
ceed. Tne first count is in assumpsit for 
a breach of the warranty in the sale. The 
second is in assumpsit for the recovery of 
money paid without consideration; setting 
up the circumstances under which it was 
obtained, and that the hoise purchased wa? 
absolutely without value. The question 
whether upon a breach of the warranty a 
right existed to return the property, is one 
of law; and, as there was no acceptance of 
the return, if that right did not exist, then 
the averment of return offered was surplus- 
age, and left the special counts as if it had 
been omitted, and the claim of too much 
would not vitiate the rest. Manufacturing 
Co. V. Vronian, 35 Mich. 325. Even if these 
special counts had not lieen added, under the 
circumstances shown upon the trial and claim 
uiade the plaintiff might have recovered 
under the common counts alone. If, as it 
is claimed by the plaintiff, the horse was of 
no value whatever, then the defendant had 
obtained $400 of plaintiff's money without 
consideration, which, iii equity and good 
conscience, he ought to repay; and in the 
language of Lord Ellenbokough in Hudson 
V. Robinson, 4 Maule & S. 475, 478: "An 
action for money had ar.d received is main- 
tainalde whenever the money of one man has 
without consideration got into the poiliet of 
another;" and, whether the recovery was 
asked on the special or general counts, the 
same facts had to be relied on by the plaiii- 
tiff, and the same defense made. Under the 
theory of the case the pla.ntiff could only 
recover upon the ground that the money was 
paid without consideration, and a recovery 
in such a case may be had on the common 
counts in assumpsit. Beardslee v. Horton, 
3 Mich. 560; Petersen v. Lumber Co., 51 
Mich. 86, 16 N. W. Rep. 243; Phippen v. 
Morehouse, 50 Mich. 537, 15 N. W. Rep. 895; 
Lock wood v. Kelsea, 41 N. H. 186; Grannis 
V. Hooker, 29 Wis. 65; Lane v. Boom Co., 62 
Mich. 63, 28 N. W. Rep. 786; Nugent v. 
Teachout, 35 N. W. Rep. 254. 

Counsel for defendant has devoted much 
space in his brief to the consideration of the 
question that when there is a wananty as to 
quality on the sale of goods, but no fraud, 
and no stipulation thai the goods may be re- 
turned though the warranty be broken, the 
vendee cannot rescind the contract without 
the consent of the vendor; that a breach of 
warranty alone will not justify a return. 



This may be conceded as well settled as a 
general proposition, but there may be cases 
where a purchaser; without returning an ar- 
ticle, may yet be allowed to recover its cost. 
The declaration alleges that the defendant 
represented the horse as sound, straight, and 
all right, just such a horse as the plaintiff 
wanted. These representations amounted 
to a warranty. The claim made on the trial 
by the plaintifi was that about the 1st of 
March, 1887, he went to the farm wheie the 
horse was kept, with the delendaiit, and told 
him what kind of a horse he wanted; that he 
wanted a good, prompt, driving horse, — one 
that would go, — when defendant said he had 
one that would fill the bill. The defendant, 
showing the horse in question to the plain- 
tiff, said it was six years old, and was straight, 
and all right. The farm was some three 
miles out from the city of Bay City. The 
horse was in charge of Mr. Miller, who 
hitched him up, and plaintiff, defendant, and 
Miller got in, and, Miller driving, the parties 
came to the Frazer House, in the city, and, 
as plaintiff says, "We came down to the 
Frazer House about as fast I ever drove in 
my life." Arriving at the Frazer House, 
plaintiff told the defendant he would take the 
horse at the price, $400. The horse was 
taken by Miller back to the farm, when, in 
about two weeks thereafter, plaintiff came 
again to Bay City, went out to the farm, met 
defendant there, and, in looking the horse 
over, found his heels were sore. Upon call- 
ing defendant's and Miller's attention to this, 
they both said it was nothing but the scratches, 
and it would be all right in a little while; that 
they had been blistering his heels. Plaintiff 
said, " What shall I do?" Miller, in presence 
of defendant, said, "Do. nothing; they will 
Clime out all right." Instead of the feet be- 
ing sore in the cracks, where scratches would 
come, they were sore all over the foot, and 
covered with white matter on top of the hoof, 
on the back side of the heels, and on the ankle 
joint; Plaintiff says: "I took the horse then, 
and paid the .'$400, because I relied a good 
deal on McGraw's sayings and judgment as 
to what the disease was." The horse was 
taken to Detroit on March 15, 18S7, and, as 
plaintiff claims, had the best of care, and 
was treated for scratches, and was driven but 
very little. About April 1st plaintiff em- 
ployed a veterinary surgeon, who treated him 
until August. This surgeon pronounced the 
disease eczema. About 10 days alter the 
horse was taken to Detroit, plaintiff met de- 
fendant at Bay City, and informed him of 
the condition of the horse, and that he could 
do nothing with him. Defendant then went 
to a horseman, purchased a box of medicine, 
and told plaintilt it would cure him. Plai.n- 
tiff upon this occasion told defendant that the 
veterinary surgeon called the disease "ecze- 
ma. " Defendant said, " Pshaw, it is nothing 
but the scratches. " It appears that the plain- 
tiff continued to treat the horse up to No- 
vember 19, 1887, when he returned him to 
the defendant, who refused to receive him; 
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in a few weeks after put up and sold for his 
keppiiig, and purchased at the sale for about 
»40. 

iSome considerable testimony was given on 
the trial, showing the condition of the horse, 
!ind that he was affected with chronic eczema; 
the claim of plaintiff being that he was so 
afflicted at the time of the sale, and that he 
kept him, and attempted the cure, in reliame 
upon the assurances of defendant that it was 
nothing more than scratches; and that by 
reason of this he was not only entitled to re- 
cover the purchase price and interest, but 
also the amount expended in care and medi- 
cine and medical treatment, as well as the 
cost of transportation from Bay City to De- 
troit and return to Bay City. This last item 
of costs of return to Bay City the court in- 
structed the jury the plaintiff could not re- 
cover, so tliat item is out of the case. No 
claim was made on the trial that tiiere w^as 
an agreement made on the sale that the plain- 
tiff might return the horse if it should prove 
unsound, and receive back the purchase price, 
and no claim was made that there was an ac- 
ceptiince of the liorse when return was made; 
but it appears that no such agreement or un- 
derstanding was had, and that dt-fendant re- 
fused to accept the horse when returned. 
Tlie whole case proceeded upon the theory 
that the warranty was made of a sound horse, 
which, at the time of the purchase, was not 
only unsound, but was wholly worthless by 
reason of being afflicted with a danirerous 
and contagious disease c;dled "eczema," and 
that therel'ore the money paid was without 
consideration, and might be recovered back 
together with interest. We think the proofs 
tend to show these facts, and tliat this part 
of the case was very fairly submitted to the 
jury, under the charge of the court. 

Defendant's counsel contends that, how- 
ever this might be, there is no allegation in 
the declaiation under vi^hich the costs of 
transportation, keeping, and medicines and 
medical attendance can be recovered, and 
that the plaintiff kept the horse an unreason- 
able length of time before offering him back, 
as there was notliing in the defemlant's con- 
duct or statements justifying the plaintiff in 
keeping the horse as long as he did. Counsel 
cites Luml)er Co. v. Bates, 31 Mich. 158, in 
support of this proposition. AVe think these 
it'^ms, under proper proofs, could be recovered 
under the declaration as framed. To the 
two special counts were added the common 
counts in assumpsit, and under these com- 
mon counts the plaintiif filed a bill of partic- 
ulars setting out these items, and claiming 
a recovery tliereon. This is a very different 
CiiSH from the one cited by counsel. It is 
claimed here that the plaintiff nolilied the 
defendant some 10 days after the purchase as 
to the condition he was in; that he saw him 
several times afterwards, and each time de- 
fendant insisted he would come out all right, 
and at one time gave plaintiff medicine to 
use. Upon this part of the case the court 
stated to the jury: "Now, if he was led by 



Mr. McGraw to believe he ought to keep on 
tryinsj, he was perfectly j usti Bed in trying, 
and the expense of it would be chargeable to 
McGraw; or, even without any encourage- 
ment on the part of McGraw, if there were 
any circumstances about it as in your judg- 
ment rendered it reasonable that he siiould 
keep on trying as long as he did, that he was 
justified in doing it, and the expense of keep- 
ing the horse while he was doing it is charge- 
able to McGraw. But if it should t;irn out 
that early in the season, soon after he got the 
horse, hefoimd out so much about it as ought 
to satisfy any man of reasonable judgment 
and prudence that the horse was then good 
for nothing, and if he was led along by any 
statements that McGraw was making to him 
from time to time, then the expense of his 
keeping and doctoring him expired at such 
time as you in your judgment shall determine 
to be reasonable." Under the claim made 
by the plaintiff, which his proofs tended to 
sup;iort, we think tliis was a proper charge, 
and fairly submitted to the jury the questions 
raised. 

Twenty-two errors are assigned. Several 
of these assignments of error relate to the re- 
fusal of the court to charge the jury as re- 
quested by the defendant. We have ex- 
amined them, and are of opinion that those 
which the court should have given as stating 
the law correctly are covered by the general 
charge. Several of the requests of counsel 
for defendant were properly refused by the 
court. They are based upon the proposition 
that, inasmuch as the pliiintitt' made no proof 
that it was agreed that plaintiff m ght return 
the horse if he proved unsound, therefore he 
had no legal right to return it, and he must 
stand by his bargain, and his only remedy 
would be foi- damages for breach of warranty; 
that he could not return the property and sue 
for the consideration. From the view we 
take of the case, and what we have already 
said, these questions need not now be dis- 
cussed, as the court was not in enor in re- 
fusing these requests. Several assignments 
of error relate to the ruling of the court in 
allowing certain testimony to be given by the 
plaintiff'. We do not think it would be profit- 
able to go over the testimony given on the 
trial, and point out thes" objections, and give 
our reasons why this testinumy is competent, 
and was properly admitted by the court. It 
is a somewhat peculiar case in some of its 
features. Counsel upon either side seem to- 
have had widely varying opinions as to just 
what the declaration alleged, and wliether it 
was in affirmance or rescission of the contract 
of sale, what testimony was admissible un- 
der it, and the measure of plaintiff's damajies 
under the case made by it. We think tiie 
case fairly tried, and fairly submitted to the 
jury by the charge as given. The judgment 
of the court below must be affirmed, with 
costs. 



SHERWOOD, C. .T., did not .sit. 
er justices concurred. 
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MBRGUIRE T. O'DONNELL. (No. 15,072.) 

(36 Pac. 1033, 103 Cal. 50.) 
Supreme Court of California. June 12, 1894. 

Commissioners' decision. Department 2. 
Appeal from superior court, city and coun- 
ty of San Francisco; A. A. Sanderson, Judge. 

Action by J. H. Merguire against Thomas 
O'Donnell for deceit. Judgment for plain- 
tiff. Defendant appeals. AflBrmed. 

F. B. Ogden, for appellant, n. A. Horn- 
blower, for respondent. 

SEARLS, C. This is an action to recover 
damages for deceit and fraudulent repre- 
suutations in the sale by defendant to plain- 
tiff of three horses. Plaintiff had judgment 
for $650, from which judgment, and from an 
order denying a motion for a new trial, de- 
fendant appeals. 

About the 1st of June, 1890, plaintiff pur- 
chased from the defendant, at East Oak- 
land, three horses, for $400; paying $100 
down, and the residue to be paid the fol- 
lowing day, upon delivery of the horses in 
San Francisco. Defendant called upon 
plaintiff the following morning, in advance 
of the an-ival of the horses, and received 
tlie residue of the purchase price. Almost 
immediately upon the arrival of the horses, 
and within an hour, they were found to be 
ailing, and discharging from the nose. The 
disease with which they were afflicted proved 
to be glanders. One of them was con- 
demned by the public authorities, and killed 
In a short time, and the others shared the 
same fate a few months later. Plaintiff, 
after the death of the first horse, offered to 
return the others, and demanded a rescis- 
sion of the contract, and return of his mon- 
ey, which was refused by the defendant. 
The complaint charged defendant with false- 
ly and fraudulently representing to plaintiff 
that the horses were well and sound; that 
the plaintiff believed these statements to be 
true, and, relying upon them, was induced 
to purchase; and that defendant well knew 
the statement to be false, etc. The cause 
was tried by a jury, and the main contro- 
versy was as to these representations and 
knowledge by defendant of the condition of 
the animals. There was testimony on the 
part of plaintiff tending to show that de- 
fendant knew the condition of the horses, 
insti-ucted his employe to keep their noses 
clean when plaintiff and his brother came to 
examine them, which was done, and that he 
represented to plaintiff that "they were all 
sound, except one horse, who had a blind 
eye," and at another time, during the nego- 
tiation, when asked if there was anything 
the matter with them (the horses), he sa:id. 



"No, except that one had a defect in the 
eye." On the other hand, there was a de- 
nial of all these representations by defend- 
ant, and of all knowledge on his part of any 
ailment or disease in the horses. A num- 
ber of other witnesses on the part of defend- 
ant testified that the horses showed no signs 
of glanders up to the time of sale. In the 
face of this conflict of evidence, we must re- 
gard the verdict of the jury as conclusive 
upon the facts. 

The jury rendered a verdict in favor of 
plaintiff for $650. This, it Is claimed by 
appellant, was excessive. There was testi- 
mony tending to show that plaintiff expend- 
ed about $100 in surgical treatment of the 
horses, and that he destroyed the stable in 
which the diseased horses had been kept, 
and burned the materials, which, owing to 
the highly contagious character of the dis- 
ease, was shown to be reasonably proper 
This stable was shown to have been worth 
$200. As plaintiff was entitled to recover, 
if at all, the purchase price of the horses, 
which was $400, we cannot say the added 
$250 thereto was excessive, in view of the 
fact that the several special causes of dam- 
age were pleaded. 

The instructions asked by the defendant, 
and refused by the court, were objectiona- 
ble, for various reasons, — the first, because, 
while it correctly enunciated the law as to 
the doctrine of caveat emptor, in the ab- 
sence of fraud or of a warranty, still It was 
inapplicable to the case at bar, in which the 
gravamen of the charge was (1) fraud on the 
part of the defendant, whereby plaintiff was 
prevented from discovering the diseased con- 
dition of the horses; (2) an express warranty 
of soundness of the horses by the defendant; 
and (3) because so much of the insti-uction as 
was applicable was subsequently given. Like 
observations apply to the refusal of the court 
to give the other instructions asked. The 
court, upon its own motion, instructed the 
jury upon the issues made in the case, and, so 
far as we observe, there was no error there- 
in; and, as no objection was made or excep- 
tion taken to such instructions, they are not 
the subject of review. The necessity for tlie 
destruction of plaintiff's stable, by reason of 
the virus of the glandered horses, is alleged 
in the complaint, and, not being denied by the 
answer, was an admitted fact in the case. 
The judgment and order appealed from 
should be affirmed. 

We concur: VANCLIEF, C; TEMPLE, C. 

PER CURIAM. For the reasons given in 
the foregoing opinion, the judgment and or- 
der appealed from are affirmed. 
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XORTON V. NEBRASKA LOAN & TRUST 
CO. 

SAME V. TAYLOR et al.i 

f53 N. W. 481, 35 Neb. 466.) 

Supreme Court of Nebraska. Oct. 26, 1892. 

Error to district court, Butler county; Post, 
Judge. 

Motion by W. C. Norton against Byron E. 
Taylor and otbcrs to vacate and set aside a 
sale of land on a decree of foreclosure on 
tlie ground that Norton was induced to make 
the purchase by misrepresentations. The mo- 
tion was overruled, and Norton was ordered 
to pay into court the amount of his bid. To 
reverse this order, he brings error. Affirmed. 

S. S. McAllister, for plaintiff in error. 
Steele Bros., for defendants in error. 

NORVAL, J. The Nebraska Loan & Trust 
Company brought suit in the district court 
of Butler county against Byron E. Taylor 
^ind Lela A. Taylor, his wife, to foreclose a 
mortgage upon the S. % of section 12, in town- 
ship 15 N., of range 1 B., executed by the 
Taylors, which mortgage was junior and sub- 
ject to a prior mortgage of $3,000 on said real 
estate, owned and held by one Washington 
Quinlin. The court found that there was due 
the loan and trust company on its mortgage 
the sum of $1,056.60; that said Quinlin had 
the first lien on said premises for $3,000, with 
interest thereon at 6 per cent, from July 1, 
1888; and a decree of foreclosure was ren- 
dered, which directed the sale to be made 
subject to the lien of Quinlin. Subsequent- 
ly an order of sale was issued, and the land, 
iifter being duly appraised and advertised, 
was sold by the sheriff to one W. C. Norton, 
the plaintiff in error herein, for the sum of 
$2,535. The sale was reported by the sheriff 
to the court, and the same was approved and 
■confirmed. Shortly thereafter, at the same 
term of court, the purchaser filed a motion 
to vacate and set aside the sale on the 
ground that he was induced to purchase the 
property by reason of certain representations 
made by the sheriff and the clerk of the dis- 
trict court as to the character of the title the 
purchaser would acquire. The motion was 
overruled, and Norton was ordered to pay in- 
to court the amount of his bid. To reverse 
said order Norton prosecutes a petition in er- 
ror to this court. 

It appears from the affidavits filed in sup- 
port of the motion to set the sale aside that 
Mr. Norton came to the place where the sher- 
iff was offering the property for sale, and in- 
quired what he was selling, to which the ol- 
ticer replied that it was the B. E. Taylor land, 
and requested Norton to make a bid thereon; 
that Norton thereupon asked what amount 
must be bid to get the land, to which the 
sheriff replied that under the appraisement it 
could not be sold for less tlian $2,533.60, as 
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that was two thirds of the appraised value, 
and that by paying said sum he would ac- 
quire a good and perfect title to the land, free 
from all liens; that the sheriff and Norton 
then went to the office of the clerk of the dis- 
trict court to ascertain what amount was 
against the land, and the clerk, after ex- 
amining the papers, told Norton he would 
have to bid $2,533.60 to get the land but he 
had better make the bid $2,535 even, and 
thereby get a little above two thirds of the 
appraised value; that the payment of said 
sum would clear the land of all prior liens 
and incumbrances; that, relying upon said 
statements, Norton made a bid of $2,535, and 
the land was struck off' to him at said sum. 
On the next day the sheriff, on meeting Nor- 
ton, said to him that the amount of his bid 
was not two thirds of the appraisement; that 
the land had been appraised at $4,800, and 
could not be sold for less than $3,200, and 
that unless Norton would raise his bid to said 
sum, he could not have the land, whereupon 
Norton replied he would not bid the sum of 
$3,200, and the sheriff" then stated that such 
sale must be declared off. It also appears 
that the statements of the sheriff' and clerk 
were innocently made and without any inten- 
tion to mislead or deceive the purchaser. It 
is also shown by uncontradicted testimony 
that the land was well worth $6,400. 

The object and purpose of the plaintiff' in 
error is to set aside a sheriff's sale on the 
ground that he did not thereby acquire the 
title which he at the time supposed he was 
purchasing. No claim is made that either the 
plaintiff in foreclosure or Taylor. or his wife 
was guilty of any fraud, or that any repre- 
sentations were made by either of them to 
Norton as to the character of the title to 
land, or that they had any knowledge at the 
time of the purchase of tlie statements and 
representations made by the clerk and sher- 
iff. The only proposition presented is wheth- 
er the fact of the sheriff' and clerk having 
represented to Norton that, if he would buy 
the land, he would get a clear and perfect 
title thereto, free from liens, although such 
representations were untrue, was sufficient 
to require the court to set aside the sale. In 
our view, under the facts disclosed by this 
record, and the law applicable thereto, plain- 
tiff in error is not entitled to any relief. Or- 
dinarily a purchaser at sherift''s sale takes all 
risks. He buys at his peril, and, if the title 
is bad, he must bear the loss. The rule of 
caveat emptor applies in all its force to all 
judicial sales. The court undertakes to sell 
the title of the defendant, such as it is; and 
it is the duty of the purchasei* to ascertain for 
himself the character of the title he is about 
to acquire. Miller v. Finn, 1 Neb. 254; Smith 
V. Painter, 5 Serg. & R. (Pa.) 225; Vattier v. 
Ly tie's Ex'rs, 6 Ohio, 478; Lewark v. Car- 
ter, 117 Ind. 206, 20 N. E. 119; Corwin v. 
Benham, 2 Ohio St. 36; Mason v. Wait, 4 
Scam. (111.) 127; Bishop v. O'Conner, C!) 111. 
431; S^'ackett v. Twining, 57 Am. Dec. 599; 
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Lynch V. Baxter, 4 Tex. 431. An exception 
to the rule above stated, recognized by the 
weight of authorities, is where the purchaser 
has been induced to bid by fraud, or under a 
mistalie of fact. A purchaser will be releas- 
ed from the sale on the ground of a mistake 
of fact, where the mistake is not the result of 
his own negligence, if application therefor is 
made at the proper time; biit he will not be 
released from his purchase on his mere ignor- 
ance or mistake of law. Haden v. Ware, 15 
Ala. 149; Burns v. Hamilton, 33 Ala. 210; 
Hayes v. Stiger, 29 N. J. Eq. 196; Upham v. 
Hamill, 11 R. I. 565. The facts do not bring 
the case at bar within the exception to the 
rule, so as to entitle Norton to have the sale 
set aside. Neither the clerk nor sheriff mis- 
represented any material fact concerning the 
condition of the title. They did not inform 
the purchaser that there were no incumbran- 
ces upon the property, nor does Norton claim 
that he was not awai-e of there being a prior 
mortgage of $3,000 on the premises at the 
time he made his bid. The clerk and sheriff 
supposed that the sale would extinguish all 
incumbrances, and that the purchaser would 
acquire a perfect title to the property. In so 
informing Norton they misstated the law, 
or the legal effect of the foreclosure pro- 
ceedings and sale, and for which the law af- 
fords no relief. We think plaintiff in error 
is concluded by his own neglect. He had no 
right to rely upon the statements of the clerk 
and sheriff, but should have had tlie title and 
the proceedings under which the sale was 
made examined for himself, before he made 
his bid. Had he done so, he would have been 
fully apprised of the condition of the iitle. 
The records of the county and of the court 
are open to inspection to every one, and these 
records disclose the objection now urged to 
the title of the lands. Had an examination 
been made of either the petition to foreclose 
the mortgage, the decree, the appraisement, 
certificates of liens, or notice of sale, he 
would have ascertained that Washington 
Quinlin had a first lien upon the premises for 
$3,000 and interest, and that the sale was to 
be made sub.iect thereto. If Norton was de- 
ceived, it was the result of his own negligence 
in not taking the precaution to examine the 
records. He is chargeable with knowledge of 
thfiir contents. Equity will not relieve a pur- 
chaser of his own negligence. Roberts v. 
Hughes, 81 III. 130; Vanscoyoc v. Kimler, 77 
111. 151; Riggs v. Purcell, 06 N. Y. 193; Pres- 
ton V. Breckinridge, 86 Ky. 619, 6 S. W. 641; 
White V. Seaver, 25 Barb. (N. Y.) 235; Ec- 
cles V. Timmons, 95 N. C. 540; Weber v. 
Herrick (111.) 26 N. E. 360; Dennerlein v! 
Dennerlein (N. Y.) 19 N. E. 85. 

In Eccles v. Timmons, supra, it is held that 
a purchaser at a judicial sale will not be re- 
leased from his bid on the ground that the ti- 
tle is imperfect, when the true state of the 
title is set out in the pleadings under which 
the sale was made. Dennerlein v. Denner- 
lein (N. Y.) 19 N. E. 85, was a partition sale. 



The property was described in the proceed- 
ings and in the notice of sale by metes and 
bounds, and as "containing 31 acres, be the 
same more or less." Prior to the sale, hand- 
bills were issued in the name of the referee 
who made the sale, in which the boundary 
lines of the premises were omitted, and the 
property described as the farm of "the late 
■lohn Dennerlein, containing 31 acres." The 
purchaser, in bidding upon the property, re- 
lied upon the statement in the handbills as to 
the quantity of land. Subsequently he dis- 
covered that the premises only contained 
24% acres, and applied to the court for an or- 
der releasing him from completing the pur- 
chase on the ground that he had been misled 
as to the number of acres, which motion was 
denied. He appealed to the general term 
where the order was affirmed (46 Hun, 561), 
and on appeal to the court of appeals of New 
York it was held that he was not entitled to 
relief. Vanscoyoc v. Kimler, supra, was an 
appeal from an order of the circuit court sus- 
taining a motion made therein by the pur- 
chaser to set aside a sale of a tract of land 
made upon execution, on the ground that he 
was led to believe, by misrepresentations 
made by the officer conducting the sale, that 
the land was not incumbered, when in fact 
it was mortgaged in excess of its value. The 
supreme court held that the maxim of ca 
veat emptor applied, and that the misrepresen- 
tation of the sheriff' afforded no ground for 
setting aside the sale. In the case at bar the 
price paid was so greatly inadequate to the 
real value of the land as to put the purchaser 
on inquiry. He should have known that a 
half section of land, which the evidence 
shows was well worth $6,400, would sell for 
more than $2,535,-the amount of his bid,— 
if there was no prior incumbrance. The land 
was actually worth several hundred dollars 
more than the amount bid by Norton and the 
Quinlin lien combined, so that, instead of los- 
ing anything by the transaction, the invest- 
ment is still a profitable one. He does not 
complain that he has lost anything by the 
transaction, but rather that he failed to 
double on the investment. 

Concerning what took place between the 
sheriff and Norton the day following the 
sale, to which reference has been made, we 
will say that it is unexplainable how the for- 
mer made the statement he did, if correctly 
quoted in Mr. Norton's atlidavit, in regard to 
what the land was appraised at. It is not 
true that it had been appraised at $4,800, 
and could not be sold for less than $3,200. 
The sum bid by Norton was more than two 
thirds the appraised value of the land as 
shown by the appraisement. However, what 
the sheriff may have said in that regard, as 
well as the statement that "the sale must 
be declared off," is of no importance, for the 
reason that the status of Norton as purchas- 
er was fixed when his bid was accepted. The 
officer had no power or authority to after- 
wards release him from his purchase. 
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It is contended that this ease falls within, 
and is controlled by, that of Paulett v. Pea- 
body, 3 Neb. 106, and Frasher v. Ingham, 4 
Neb. 531. We do not think so. These eases 
were decided upon facts materially different 
from these. In the tlrst case there was a de- 
cree of foreclosure of a junior mortgage in a 
suit wherein the senior mortgagee was not a 
party. The property was sold under a de- 
cree by the sheriff, the purchaser being in- 
duced to buy the property through the false 
representations of the attorneys of both the 
plaintiff and the senior mortgagee that the 
prior mortgage would be paid off out of the 
proceeds of the sale, and that he would take 
the property discharged of such lien. It was 
held that said false representations of the 
parties were sufficient grounds for vacating 
the sale. In the case we ai'e considering it is 
not pretended that any misrepresentations or 
fraud can be imputed to any of the parties to 
the suit or to Quinlin, the senior mortgagee, 
whereby Norton was Induced to buy the land. 
Of course, when a fraud is practiced upon 
the purchaser at a judicial sale by the party 
in interest, which induced the purchaser to 



make his bid, the sale will be get aside there- 
for. But the rule has no application here. In 
the case reported in 4 Neb. 531, the sheriff 
levied an execution upon, appraised, and sold 
a tract of land covered with timber. The sale 
was duly confirmed, and a deed executed to 
the purchaser. Afterwards it was discovered 
that the record of the proceedings under the 
writ described another tract, near by, which 
was of no value whatever. It was held, on a 
petition of the purchaser to set aside the sale, 
that he was entitled to relief. Clearly the 
case is not analogous to the one before us, 
for in this case there was no error in describ- 
ing the lands, as in the case cited. The doc- 
trine announced in these decisions should not 
be extended to cases not clearly of their class. 
We are of the opinion that the district court 
did not err in overruling the motion of the 
plaintiff in error to set the sale aside, and its 
decision is affirmed. 

POST, J., concurs. 

MAXWELL, C. .T., dissenting. 
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PALMER T. HAND. 

(13 Johns. 434.) 

Supreme Court of New York. Oct. Term, 1816. 

This was an action of trover, tried before 
Mr. Justice Spencer, at tlie Albany circuit, in 
April, 1816. 

The plaintiff was the owner of a raft, con- 
sisting of plank, joist, and boards; and whilst 
coming down the North river, in the autumn 
of the year 1815, with the raft, one Potter 
came upon the raft, and offered to buy it; 
the price was agreed upon: it was also 
agreed, that the plaintiff should deliver it at 
one of the docks in Albany, and be at the ex- 
pense of taking it out of the water. Potter 
then applied to the defendant, who kept a 
lumber-yard, in Albany, to purchase the lum- 
ber which the plaintiff had agreed to sell 
him; but Potter and the defendant not being 
able to settle the bargain, it was agreed that 
the defendant should take and sell the lum- 
ber. The plaintiff arrived with his raft, the 
uext day. and brought it to the defendant's 
dock, and there inquired of one of the wit- 
nesses in the eaiise for Potter, and asked if 
Potter was not to have more hands to take 
out and pile the lumber, and said that he 
liad sold it to Potter. He then left the raft, 
and \\'ent into the city, and at 4 o'clock in the 
afternoon, at which time all the raft was 
taken out of the water, and nearly all piled, 
a few culling pieces excepted, the plaintiff 
returned and forbade any more to be piled, 
.saying that Potter had gone off. The de- 
fendant, on the same day, advanced to Pot- 
ter, on account of the deposit of lumber, 100 
dollars; and also gave him an order on 
Wilder & Hustings, for 150 dollars, in goods, 
which were, in the evening of the same day, 
delivered to him. There was no formal de- 
livery of the lumber to Potter, who, it was 
conceded, was a cheat, and had absconded. 
The plaintiff proved a demand on the defend- 
ant to restore the lumber, or pay for it, and a 
refusal. The jury found a verdict for the 
plaintiff, subject to the opinion of the court, 
on a case containing the above facts. 

Van Vechten, for plaintiff. Mr. Henry, con- 
tra. 

PL ATT, J., delivered the opinion of the 
court. This is an action of trover, for a 
quantity of plank and scantling. It appears 
that the plaintiff was owner of a raft of lum- 
ber, and while descending the river opposite 
to Lansingburgh, he contracted with one Pot- 
ter for the sale of the lumber, to be delivered 
to Potter, by the plaintiff, on one of the 
docks, in Alban.y, at a price agreed on, to be 
paid on delivery. Potter then went to the 
defendant, who keeps a lumber-yard and 
dock, at Albany, and agreed to deliver to him 
the lumber of that raft, to be sold by the de- 
fendant, on commission, for Potter. 

Next morning, about sunrise, the plaintiff 
• 1 rived with the raft, and fastened it to the 



defendant's dock. The plaintiff then tola the 
workmen employed there, that he had sold 
the lumber to Potter. One or two men be- 
gan immediately to pile the plank, &c., on 
the defendant's dock, and the plaintiff "asked 
if Potter was not to have more hands to take 
out and pile the lumber." The plaintiff 
then went into the city, and did not return 
again till 4 o'clock P. M., at which time the 
lumber was almost aU piled on the defend- 
ant's dock. The plaintiff then forbade the 
piling of any more, saying that Potter had 
absconded. 

While the men were piling up the lumber, 
about 10 or 11 o'clock A. M. of that day, the 
defendant advanced to Potter 100 dollars, 
and, also, gave an order for 150 dollars' worth 
of goods, in favor of Potter, on account of 
the deposit of lumber. The plaintiff, after- 
wards, demanded the lumber, which the de- 
fendant refused to deliver. 

There is no doubt that, upon a contract to 
sell goods, where no credit is stipidated for, 
the vendor has a lien; so that if the goods be 
actually delivered to the vendee, and, upon 
demand then made, he refuses to pay, the 
property is not changed, and the vendor may 
lawfully take the goods as his own, because 
the delivery was conditional. 

As between the vendor and vendee, in this 
case, I incline to the opinion that the proper- 
ty in the lumber was not so vested in the 
vendee as that the vendor could not legally 
have resumed it when he came, in the after- 
noon, and forbade the piling of any more 
of it. 

The contract with Potter was for the whole 
I'aft, to be delivei'ed on the dock. The ven- 
dor, therefore, had no right to demand pay- 
ment for any part until the whole was deliv- 
ered; and it appears that he came to the 
place of delivery, at 4 o'clock in the after- 
noon of the day on which the raft arrived at 
the dock, whilst the lumber was still in the 
course of delivery, and signified his deter- 
mination not to consider the sale as absolute. 
He said that Potter had absconded, and or- 
dered the men not to pile any more of the 
plank, &c. As between Palmer and Potter 
there was no such delay or acquiescence on 
the part of the vendor, as would be evidence 
of a credit given for the money. If the ven- 
dor was there, and demanded payment, as 
soon as the whole lumber was piled on the 
dock, that was enough to preserve his lien; 
aud such, I think, is the fair construction of 
the evidence. 

The plaintiff, in this case, seeks to enforce 
his lien against a person who has bona fide 
received the property as a pledge for money 
aud goods advanced to Potter, to nearly the 
amount of its value. Those advances were 
made by the defendant while the lumber was 
in a course of delivery on the dock, and before 
the plaintiff asserted his claim to it. But 
there is no evidence that the plaintiff had 
any knowledge of the negotiations between 
Potter and the defendant, in regard to the 
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-lumber, until after the plaintiff had made 
Ins election to rescind his contract with Pot- 
ter. This is a contest, then, between two 
lionest men, who shall be the duije of a 
-swindler. The strict rule of law must, there- 
fore, bo applied; and the defendant cannot 
aie allowed to stand in a more favorable situ- 



ation than Potter would have been in if he 
himself had withheld the possession of the 
lumber, without paying the price when de- 
manded. 

We are, therefore, of opinion, that the 
plaintiff Is entitled to judgment. 

Judgment for the plaintiff. 
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BENEDICT V. SCHAETTLE. 

(12 Ohio St. 515.) 

Supreme Court of Ohio. Dec. Term, 1861. 

Error to the superior court of Cincinnati. 

Stallo & M'Cook, for plaintifC in error. Keb- 

ler & Force, for defendant in error. 

GHOLSOX, J. According to the decision 
in House v. Elliott, G Ohio St. 497, which ap- 
plies in this case, we can not inquire as to 
the weight of evidence on which any finding 
of fact was made in the court below. The 
finding must be against law. Assuming every 
fact which the evidence may tend to prove, in 
support of the finding and judgment of the 
court below, do those facts fail to establish 
the right of the plaintiff in the action to re- 
cover? We need not, therefore, say whether 
there was sufficient evidence to snow tnat 
Johnson, to whom the goods were sold, was 
insolvent. There was, we think, evidence 
tending to show the insolvency of the vendee 
at the time of the sale of the goods, and that 
such insolvency was not known to the ven- 
dor. The question then arises, whether the 
vendor, on afterward hearing of the insolven- 
cy, may exercise the right of stoppage in 
transitu, or, whether, as claimed by counsel 
for the plaintiff in error, the insolvency, to au- 
thorize a stoppage in transitu, must be evi- 
denced by some positive overt act, the exist- 
ence of which is not inferable from any testi- 
mony in the bill of exceptions, and that such 
overt act must occur after the sale, and before 
the dellvei^y of the goods? 

It is the rule of the mercantile law, that 
where goods have been consigned, and are on 
transit to the vendee, the consignor can not 
vary the consignment, except in the case of 
insolvency. It has been said, that "the mis- 
chief and inconvenience that would ensue on 
a contrary supposition, are extreme. The 
goods might be put on board, and might lie 
at the risk of the consignee for two or three 
months; and if the consignor could come and 
resume them at pleasure, it would place the 
consignee in a situation of great disadvantage, 
that he should be exposed to the risk during 
such a length of time, for an object which 
might be eventually defeated, at any moment, 
by the capricious or interested change of in- 
tention in the breast of the consignor. It 
would be to expose the consignee altogether to 
the mercy of the seller." The Constantia, 6 
C. Rob. Adiri. 321-327. In that case, the ven- 
dor had stopped and diverted the delivery of 
goods, and it was said, if the vendee "had 
been an insolvent person, it would have 
amounted to a complete and effective revendi- 
catlon of the goods. But if the person to 
whom they are consigned is not insolvent; if 
from misinformation or excess of caution, the 
vendor has exercised this privilege premature- 
ly, he has assumed a right that did not belong 
to him, and the consignee will be entitled to 
the delivery of the goods, with an indemniflca- 



tion for the expenses that have been incurred. 
* * * It is not an unlimited power that is 
vested in the consignor, to vary the consign- 
ment at his pleasure in all cases whatever. It 
is a privilege allowed to the seller, for the par- 
ticular purpose of protecting him from the in- 
solvency of the consignee. Certainly it is not 
necessary that the person should be actually 
insolvent at the time. If the insolvency hap- 
pen before the ai rival, it would be sufficient 
to justify what has been done, and to entitle 
the shipper to the benefit of his own provi- 
sional caution. But if the person is not in- 
solvent, the gi'ound is not laid on which alone 
such a privilege is founded." 6 C. Rob. Adm. 
326. In the case of Wilmshurst v. Bowker. 2 
5Ian. & G. 792, 812, it was said by Tindal, C. 
J.: "The ordinary right of countermanding 
the actual delivery of goods shipped to a con- 
signee, is limited to the cases in which the 
bankruptcy or insolvency of the consignee has 
taken place. The law as to this point is very 
clearly laid down by Lord Stowell, in the case 
of The Constantia." 

This statement of the doctrine of stoppage 
in transitu, which is supported by such high 
authorities, does not sustain the proposition, 
that a vendee, insolvent at the time of the 
sale of goods, and still remaining insolvent, 
can object to their stoppage In transitu. He 
could only complain when his insolvency was 
known to the vendor at the time of sale, and 
the contract was made in view of such, his 
condition. The object in allowing the priv- 
ilege to the vendor being his protection against 
the insolvency of the vendee, such privilege, 
unless waived by the vendor, ought properly 
to extend to cases of insolvency, whether ex- 
isting at the time of sale or occurring at any 
time iDefore the actual delivery of the goods. 
A vendee who disputes the right of stoppage 
in transitu, must be prepared to aver, as in 
the case of Wilmshurst v. Bowker, 2 Man. & 
G. 792, which was an action by a vendee 
against a vendor for improperly stopping the 
delivery of goods, that he was neither bankrupt 
nor insolvent. Independently of any circum- 
stances to the contrary, the vendee might 
have the benefit of a presumption of ability to 
comply with his contract, and the burden of 
showing insolvency might be cast on the ven- 
dor. It may be that this would be sufli- 
clently shown by the proof of an overt act of 
insolvency, such as a stoppage of payment, 
though, in fact, an actual insolvency, in the 
sense of not having means adequate to the 
payment of debts, might not exist. If the ven- 
dee, before the stoppage in transitu, had, by 
his conduct in business, afforded the ordinary 
apparent evidences of insolvency, he ought not 
to complain of the precautionary measure tak- 
en by the vendor, though it should turn out 
that he was ultimately able to pay. But, 
though no such evidences of insolvency should 
precede the stoppage in transitu, still, if the 
fact of insolvency existed the vendee ought 
not to complain. This, at least, is clearly to 
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be inferred from the language of the author- 
ity which has been cited, and appears entirely 
reasonable and proper. Fair dealing will De 
better insured by leaving to the vendor his 
privilege of stoppage in transitu, in all eases 
of insolvency, whether evidenced by the ordi- 
nary accompanying acts, or shown actually 
to exist. The rights of a fair vendee will be 
sufficiently protected by giving him an indem- 
nity when the right of stoppage in transitu is 
exercised upon rumor or suspicion without 
any foundation in fact, and by depriving the 
vendor, in all cases, of any chance of speculat- 
ing upon the goods, by requiring them to be 
delivered or accounted for to the vendee, or 
his assignee, on the payment or tender of the 
agreed price. 

These views are sustained by the origin and 
nature of the doctrine of stoppage in transitu. 
It appears to have been derived from, or to 
be analogous to, the revendication of the civil 
law. This has been thus defined: "Kevendi- 
cation is the right of an unpaid vendor, upon 
the insolvency of the vendee, to reclaim, in 
specie, such part of the goods as remains in 
the hands of the vendee entire, and without 
Iiaving changed its quality." In re Westzyn- 
thius, 2 Nev. & Man. 650, note. In Bell's 
Commentaries on the Laws of Scotland, cited 
in the same case, it is said: "The privilege 
to stop goods in transitu, is a qualified exten- 
sion in equity of that rule of mutual contract, 
by which, either party may withhold perform- 
ance, on the other becoming unable to per- 
form his part." It is stated, as a rule intro- 
duced into the common law, in modern times, 
founded on principles of equity, and borrowed 
from the foreign or continental law, that in 
case of the vendee's bankruptcy or insolvency, 
the vendor might stop and take back the goods 
in transitu, or before they come into the 
hands of the vendee. Bell, Gomm. bk. 2, pt. 
2, c. 1, art. 3, cited, 2 Nev. & Man. 651, 652, 
note; Mackreth v. Symmons, 15 Ves. 343. It 
is "nothing more than an extension of the 
right of lien, which, by the common law, the 
vendor has upon the goods for the price, orig- 
inally allowed in equity, and subsequently 
adopted as a rule of law." Rowley v. Bige- 
low, 12 Pick. 307, 313; Atkins v. Colby, 20 N. 
H. 1.54; Grout v. Hill, 4 Gray, 361. "A kind 
of equitable lien adopted by the law for the 
purposes of substantial justice." Hodgson v. 
Loy, 7 Term P. 445. In the case of McEwan 
V. Smith, 2 H. L. Gas. 309, 328, it was said, 
by Lord Campbell, that "the doctrine of 
stoppage in transitu is a most just and equita- 
ble one, and I would by no means strive to 
limit its operation." 

If the true principle of the right of stoppage 
in transitu be found in that certainly just rule 
of mutual contract, by which either party may 
withhold performance, on the other becoming 
unable to perform, on his part; if the founda- 
tion of the rule be a just lien on the goods for 
the price, until delivered, an eiiuitable lien 
adopted for the purposes of substantial jus- 



tice, then, it is the ability to perform the con- 
tract—to pay the price— which is the material 
consideration. If there be a want of ability, 
it can make no difCerence in justice or good 
sense, whether it was produced by causes, or 
shown by acts, at a period before or after the 
contract of sale. Substantially, to the ven- 
dor who is about to complete delivery, and 
abandon or lose his proprietary lien, the ques- 
tion is, can the vendee perform the contract 
on his part; has he, from insolvency, become 
unable to pay the price? If such be his con- 
dition, and the vendor has not precluded him- 
self by some act of waiver, the general prin- 
ciples on the subject and justice require that 
he should be allowed to exercise the right of 
stoppage in transitu. 

To sustain the contrary view and limit the 
right of stoppage in transitu, the case of Rog- 
ers V. Thomas, 20 Conn. 53, is relied on, in 
which it was decided, that to authorize the 
exercise of the right of stoppage in transitu, 
there must be some overt act of insolvency, 
and that it must intervene between the sale 
and the exercise of the right. The decision in 
the case of Rogers v. Thomas, was not made 
on the authority of previous cases, but, in the 
absence of such cases, upon the ground that 
the general definitions or statements of the 
doctrine of stoppage in transitu required such 
a limit to the exercise of the ngnt; and par- 
ticular reference is made to the general state- 
ment of the doctrine in Smith, Merc. Law, 547 
(Am. Ed. 677). The very first authority cited 
by Mr. Smith to sustain his statement of the 
doctrine, is the case of Wilmshurst v. Bow- 
ker, and he quotes the remarks of Tindal, C. 
J., as to the clearness with which the law on 
the point had been laid down by Lord Stowell 
in the case of The Constantia. Intei-preting the 
statement of the doctrine, by Mr. Smith, in 
the light of the authorities he cites, and it is 
manifest that he never intended any such 
limit to the exercise of the right of stoppage 
in transitu. Nor do we think the terms in 
which the doctrine of stoppage in transitu is 
stated in many of the authorities, would jus- 
tify the limit supposed to exist. 

It was said by Lord Kenyon, in Ellis v. 
Hunt, 3 Term R. 467, that "the doctrine of 
stopping goods in transitu is bottomed on the 
case of Snee v. Prescot, 1 Atk. 245, where 
Lord Hardwicke established a very wise rule, 
that the Vendor might resume the possession 
of goods, consigned to the vendee, before de- 
livery, in case oT the bankruptcy of the ven- 
dee." 

The doctrine is thus stated by Lord Hard- 
wicke. After referring to the rule, that an 
action against a carrier for loss of goods 
should be brought in the name of the con- 
signee, he proceeds: "But suppose such goods 
are actually delivered to a carrier, to be de- 
livered to A.," and while the carrier is upon 
the road, and before actual delivery to A., by 
the carrier, the consignor hears A., his con- 
signee, is likely to become bankrupt, or is ae- 
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tually one, and countermands tlie delivery, 
and gets them back In his own possession 
again, I am of opinion that no action of tro- 
ver vrould lie for the assignees of A., because 
the goods, while they vs'ere In transitu, might 
be so countermanded." Snee v. Prescot, 1 
Atk. 248. 

In a case before cited it is said by Lord 
Campbell: "What is stoppage in transitu? 
It is this, that where a vendor of goods lias to 
send them to a vendee, and has, for that pur- 
pose, parted from them to a carrier, he may, 
upon hearing of the insolvency of the vendee, 
while they remain in the hands of the carrier, 
and, before delivery to the purchaser, stop 
their delivery." McEwan v. Smith, 2 H. L. 
Cas. 328. 

In the case of Donath v. Broomhead, 7 Pa. 
St. 301, 303, it Is said: "The right of a ven- 
dor, on the discovery of the bankruptcy or in- 
solvency of the party to whom he has sold 
goods on credit, to retake them before actual 
or complete delivery, is the well-settled doc- 
trine of both courts of law and equity." 

In the case of Hays v. Mouille, 14 Pa. St. 
48, the judge. In his charge to the jury (and 
his views were expressly adopted by the court 
of error,) after stating that the insolvency of 
the vendee was the ground-work of the plain- 
tiff's claim, thus put the question— Was the 
vendee "insolvent when these goods were re- 
plevied by the plaintiffs? It is not necessary, 
to prove insolvency, that he should have been 
declared a bankrupt or Insolvent by a judicial 
tribunal, nor that he should have made an as- 
signment of his property. If the fact exist, 
no matter how proved, if sufficiently and sat- 
isfactorily proved, the law requires no more." 
In that case the evidence tended to show that 
the vendee was Insolvent when the goods were 
bought, and the judge further said: "You 
have the testimony of Baker that Rhodes was 
indebted some $60,000, and that his assets 
were but $26,000, and that his creditors were 
watching for these goods on the line of trans- 
portation, and actually attached them before 
they reached Ohio, for debts which he was not 
able to pay." 

In the case of Stevens v. Wheeler, 27 Barb. 
658, 663, there is this statement of the rules 
on the subject of stoppage in transitu: "That 
the vendor has a right to stop goods sold by 
him, when he discovers the vendee to be in- 
solvent, at any time while the goods are in 
transitu. That the transitus continues until 
the goods reach the place of destination, un- 
less sooner terminated by the act of the ven- 
dee. That a delivery to the vendee of the 
goods, or a part of them, or a delivery to his 
agent or to a bona fide purchaser from him, 
terminates the right of the vendor of the 
goods to stop them." 

Not only do the general statements of the 
doctrine fall short of sustaining the decision 
in Rogers v. Thomas, but, in several cases, 
where the question was Involved, it was dif- 
ferently decided. Such, we think, was the 



case of Hays v. Mouille, 14 Pa. St. 48, before- 
noticed. There it is evident, the Insolvency- 
existed at the time of the sale of the goods.. 
and it was proved, not by any overt act, but 
by a comparison of the amount of liabilities 
with the amount of assets. 

The decision in the case of Buckley v. Fur- 
niss, 15 Wend. 137, appears to be directly op- 
posed to that in Rogers v. Thomas. In Buck- 
ley V. Puniiss, the point was made that the 
vendor, at the time of the sale, knew the cir- 
cumstances of the vendee, who was then 
insolvent. It was said by Bronson, J.: "The 
sale was no doubt absolute, whether the plain- 
tiff knew that Titus was insolvent or not; and 
so are most sales, where the vendor after- 
ward exercises the right of stoppage in tran- 
situ. The right of the vendor to resume pos- 
session of goods sold on credit, in case of the- 
insolvency of the consignee, before they come- 
to his hands, does not depend upon any condi- 
tion, or other peculiarity in the contract of sale, 
but proceeds on the ground of an equitable- 
lien. Still, il may be, and probably is true, 
that if the plaintiff sold the iron, with a full 
knowledge of the situation of the vendee, he 
could not afterwards exercise the right of stop- 
page in transitu; but the argument is not 
borne out by the facts." The judge then pro- 
ceeds to show by a reference to the facts, that 
although the vendee was insolvent at the- 
time of the sale, it was not known to the ven- 
dor, who, therefore, ' had the right to retake- 
the goods. This case was cited by counsel, in. 
Rogers v. Thomas, but was not noticed in the 
opinion of the court. 

There are other cases in which the decision 
did not turn on the question of insolvency, 
the contest in this class of cases having gen- 
erally been as to the termination of the tran- 
sit; but where it appears either directly or 
by strong inference, that the insolvency ex- 
isted at the time of sale. Such a ease is- 
Biggs V. Barry, 2 Curt. 259, Fed. Cas. No. 1,- 
402, in which it clearly appears that the in- 
solvency existed at the time of sale; but tho 
case was given to the jury on the question,, 
simply, whether the transit had ended, with- 
out any reference to the time of insolvency. 

In the cases of Stubbs v. Lund, 7 Mass. 453, 
and Ilsley v. Stubbs, 9 Mass. 63, what was^ 
regarded by the court as the sale of the goods,, 
their shipment on order, -sras after the in- 
solvency of the vendee, and yet the exercise- 
of the right of stoppage in transitu was sus- 
tained. 

The point might have been made, and if sus- 
tained would have changed the decision iu- 
the case of T.itt v. Cowley, 1 Holt. 338, 3 E. 
C. ti. 138, as is shown by Waite, J., in his dis- 
senting opinion in the case of Rogers v. Thom- 
as. It may not be conclusive against the cor- 
rectness of a legal proposition, that it was not 
presented, when from the facts involved it 
might have been. But when this has occurred 
in a number of cases, where it is to be sup- 
posed that both counsel and court are well in- 
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formed as to the rules of law, it is a reason- 
able inference that the point was not made 
because It was deemed untenable. 

We have not been able to find, and our atten- 
tion has not been called by counsel to any de- 
cision which sustains the restriction on the 
right of stoppage in transitu laid down in 
Rogers v. Thomas; but it has been adopted 
as a rule of law in several elementary works. 
It appears to be approved in 1 Pars. Cont. 476, 
478, but that approbation is omitted in the 
work of the same author on Mercantile Law, 



and withdrawn, and a grave doubt substituted, 
in his more recent work on Maritime Law,, 
volume 1, p. 369. 

We are satisfied that the restriction can not 
be maintained either on principle or autnority. 

In accordance with the views which have- 
been expressed, the judgment of the superior 
court of Cincinnati wUl be affirmed. 

Judgment aifirmed. 

SUTLIFP, C. J., and PECK, BlUXKER- 
HOFP, and SCOTT, .I.T., concurred. 
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JONES V. EARL. 

(37 Gal. 630.) 

Supreme Court of California. July, 1869. 

Appeal from the district court, sixth judi- 
cial district, Sacramento county. 

The action was against a forwarder for the 
conversion of goods. The following is a copy 
of the letter which is referred to in the opin- 
ion of the court: 

"San Francisco, November 18th, 1867. 
Messrs. D. W. Earl & Co.: Gents— On the 
eleventh instant we shipped to your care the 
following goods, viz.: Two barrels whisky. 
Two casks ale. Two casks porter. Four 
baskets champagne. Four cases Hostetter's 
bitters. Marked: F. M. A., Virginia City. 
Oare 'Earl,' Cisco. 

"If the goods have not been forwarded yet 
from Cisco, please hold on to them till you 
hear from us again, as the party to whom they 
were consigned at Virginia has been attached, 
and we want to save the goods. If they have 
been forwarded from Cisco, please instruct 
your agent at Virginia to deliver the goods to 
no one but our agent, Mr. J. A. Byers, who 
will be at Virginia on the lookout for the 
goods. Please write us immediately whether 
the goods have been sent; if not, Mr. Byers 
will call for them at Cisco.' Very respectful- 
ly, Biggs & Jones." 

Coffroth & Spaulding, for appellant. M. A. 
Wheaton, for respondent 

SANDERSON, J. Stoppage in transitu is 
a right which the vendor of goods upon credit 
has to recall them, or retake them, upon the 
discovery of the insolvency of the vendee, be- 
fore the goods have come luio his possession, 
or any third party has acquired bona fide 
rights in them. It continues so long as the 
carrier remains in the possession and control 
of the goods, or until there has been an actual 
or constructive delivery to the vendee, or 
some third person has acquired a bona fide 
right to them. Upon demand by the vendor, 
while the right of stoppage in transitu con- 
tinues, the carrier will become liable for a con- 
version of the goods, if he decline to redeliver 
them to the vendor, or delivers them to the 
vendee. Markwald v. His Creditors, 7 Cal. 
213; Blackman v. Pierce. 23 Cal. 508; O'Neil 



v. Garrett, 6 Iowa, 480; Reynolds v. Rail- 
road Co., 43 N. H. 580. And a notice by the 
vendor, without an express demand to rede- 
liver the goods, is sutflcient to charge the 
carrier. If the carrier is clearly informed that 
it is the intention and desire of the vendor to 
exercise his right of stoppage in transitu, the 
notice is suflBcient. Reynolds v. Railroad Co., 
supra; Litt v. Cowley, 7 launt. 169; "White- 
head V. Anderson, 9 Mees. & W. 518; Boll v. 
Moss, 5 Whart. 189. And notice to the agent 
of the carrier, who in the regular course of 
his agency is in the actual custody of the goods 
at the time the notice is given, is notice to 
the carrier. Bierce v. Hotel Co., 31 Cal. 160. 

The case made by the record shows that the 
goods in question were consigned to the care 
of the defendant at Cisco, to be forwarded by 
him in the usual course of business to the 
vendee at Virginia City. That the defendant 
was engaged in the forwarding business at 
Sacramento, and had an agent at Cisco whose 
business it was to receive all goods shipped 
to the care of defendant, and deliver them to 
the order of the vendee upon paymeat of char- 
ges and commissions. That, while the goods 
were at Cisco and in the custody of the de- 
fendant's agent, who had full charge of the 
forwarding business at that place, a letter 
from tjie plaintiff, addressed to the defendant 
at Cisco, containing a bill of the goods, and 
intorming the defendant that the vendee had 
been attached, and that he wantod to save 
the goods, and directing the defendant not to 
deliver the goods to any one except his (the 
plaintiffs) agent at Virginia, who would be 
looking out for them, was received by the 
defendant's agent at Cisco. That the defend- 
ant, by his agent, acknowledged tlie receipt 
of the letter, and stated that the goods were 
"in store and he would hold them subject to 
the order of Byers" (plaintiff's agent). That ■ 
afterwards the vendee of the goods came to 
the agent of defendant and, tendering char- 
ges and commissions, demanded the goods, 
and that the demand was complied with. 
That the vendee was insolvent at the date 
of the notice to defendant's agent that the 
plaintiff desired to stop the goods in his hands. 

In view of these facts, and the law as above 
declared, the defendant is clearly liable for 
a conversion of the goods. 

Judgment and order afBrmed. 



EIGHTS OF UNPAID SELLER AGAINST THE GOODS. 



36',J 



KINGMAN et al. v. DENISON et al. 

(48 N. W. 26, 84 Mich. 608.) 

Supreme Court of Michigan. Feb. 27, 1891. 

Error to circuit court, Kent county; Wil- 
liam E. Grove, Judge. 

Replevin by Kingman & Co. against Wil- 
liam O. Denison and the McCormick Har- 
vesting Machine Company. There was a 
judgment in defendants' favor, and plain- 
tiffs bring error. 

Taggart & Denison, for appellants. Sweet 
& Perkins, for appellees. 

LONG, J. On July 8, 1889, defendant Den- 
ison wrote the plaintiffs at Peoria, lU., or- 
dering 5,000 pounds of twine. No dealings 
had ever been had between the parties prior 
to that time. The plaintiffs received the let- 
ter next day, and at once wrote Denison: 
"We have entered your order, and twine 
will go forward to-morrow." On July 11th 
the twine was shipped to W. C. Denison, 
Grand Rapids, Mich., plaintiffs taking ship- 
ping bill from the railroad company there, 
and on the same day sent it to Denison, 
with statement of account for value of the 
twine. The twine was received at Grand 
Rapids by the Grand Rapids & Indiana Rail- 
road Company, July 17th, and on the 18th 
they turned it over to a teamster, who deliv- 
ered it at the store which was occupied by 
Denison at the time the order was made. 
It appears that on July 9th the Grand Rai>- 
ids Savings Bank caused an attachment to 
be levied upon Denison' s property. On that 
evening Denison gave the bank a chattel 
mortgage on all the goods in the store and 
at a warehouse there, and a store situate 
at another place outside of Grand Rapids. 
July 10th, 11th, and 12th be gave mortgages 
on the same property to several other cred- 
itors, two of them being given to the defend- 
ant the McCormick Barresting Machine 
Company. The goods mortgaged were held 
in the store by the agents of the bank until 
they were sold under one of the mortgages, 
which was about July 18th, at which time 
the defendant the McCormick Harvesting 
Machine Company bid the goods in, and con- 
tinued to occupy the store, putting Mr. Deni- 
son in as its agent. The McCormick Har- 
vesting Machine Company mortgage con- 
tained a clause, after a description of the 
property mortgaged, as follows: "And all 
additions to and substitutes for any and all 
the above-described property." On Septem- 
ber 7th plaintiffs, who had no notice or 
knowledge of the changed condition of Mr. 
Denison's affairs, drew on him at sight for 
the amount of the bill. This draft was not 
paid, and on September 14th plaintiffs wrote 
him for prompt remittance, which was not 
made. On September 19. 1889, plaintiffs 
brought replevin against the defendants for 
the twine, finding about one-half of it; the 
balance having been sold out of the store by 
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the McCormick Harvesting Machine Com- 
pany. On the trial of the cause the defend- 
ants waived return of the property, and had 
verdict and judgment against the plaintiffs 
for $351.91, the value of the twine taken, 
and costs. Plaintiffs bring error. 

The plaintiffs asked the court to instruct 
the jury that plaintiffs were entitled to a 
verdict; and in the ninth request asked an 
instruction that "if Mr. Denison did not in 
fact receive the twine at his store, but was 
not there when it was delivered, and never 
received and accepted it for his use in any 
way, except that, finding it in the store, he 
allowed the mortgagees to assume control 
of it, plaintiffs could retake it as against 
him." And in the fourteenth request it was 
asked that the jury be instructed that the 
McCormick Company, as mortgagee, is in 
no better position than Mr. Denison. Its 
mortgage does not cover this twine, nor is 
it a bona fide purchaser. Several requests 
were also asked for instructions to the jury 
relating to the insolvency of Mr. Denison at 
the time of the purchase, and his intent not 
to pay for the twine at the time of its pur- 
chase, or at the time when it was received 
at the store, on the 18th of July. These 
last-named requests we do not deem it nec- 
essai-y to set out here for an understanding 
of the points involved. Tlie requests set 
out were refused bj' the trial court, and up- 
on such ruling the plaintiff assigns error. 
The court, in its charge to the jury, stated: 
"Plaintiff claims the right to the possession 
of these goods at the time this suit was 
commenced — First, Because as counsel 
claims, the goods were ordered, were pur- 
chased, by Mr. Denison at a time when he 
was insolvent, and knew that he was insol- 
vent, and had no Intention, or at least no 
reasonable expectation, of paying for them 
according to the terms of the contract; and 
the plaintiff's counsel also claims the right 
of stoppage in transit. All I need to say in 
regard to the latter claim is that I think the 
right of stoppage In transit, under the facts 
of this case as shown by the evidence, has 
no application whatever; there is no such 
right existing." This part .of the charge re- 
lating to the right of stoppage in transit is 
assigned as error. The court was in error 
in refusing these requests to charge and in 
the charge as given. It is not seriously 
contended here but that, under the evidence 
given on the trial, the defendant Denison 
was insolvent at the time the goods were 
ordered. At least this was a question of 
fact which should have been submitted to 
the jury; and, if so found, the question of 
the right of stoppage in transit was an im- 
portant question in the case. The right of 
stoppage in transit is a right possessed by 
the seller to reassume the possession of 
goods not paid for while on their way to the 
vendee, in case the vendee becomes insol- 
vent before he has acquired actual posses- 
sion of them. It is a privilege allowed to 
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the sellei: t'or the particular purpose of pro- 
tecting him from the insolrency of the con- 
signee. The right is one highly favored in 
the law, being based upon the plain reason 
of justice and equity that one man's prop- 
erty should not be applied to the payment 
of another man's debts. Gibson v. Carruth- 
ers, 8 Mees. & W. 337. But it is properly 
exercised only upon goods which are in 
Ijassage and are in the hands of some inter- 
mediate person between the vendor and 
vendee in process, and for the purpose of 
delivery, and this right may be exercised 
whether the insolvency exists at the time of 
the sale or occurs at any time before actual 
delivery of the goods, without the knowl- 
edge of the consignor. O'Brien v. Norris, 16 
JId. 122; Reynolds v. Railway Co., 43 N." H. 
580; Blum v. Marks, 21 La. Ann. 268; Bene- 
dict V. Scaettle, 12 Ohio St. 515. This right 
of stoppage in transit will not be defeated 
by an apparent sale, fraudulently made, 
without consideration, for the purpose of 
defeating the right. There must be a pur- 
chase for value without fraud, to have this 
effect. Harris v. Pratt, 17 N. Y. 249. In 
the present case it appears that the goods 
arrived in Grand Rapids July 17th, and were 
taken to the store on the 18th. Mr. Deni- 
son was not in the store at the time they 
wex'e taken in. Mr. Talford was in posses- 
sion of all the goods and of the store at this 
time for all the mortgagees, and after the 
sale under the mortgage the McCormick 
Company took possession, and was in pos- 
session at the time this replevin suit was 
commenced. The testimony tends to show 
that at the time demand was made upon 
the McCormick Company and Mr. Denison 
for the twine Mr. Denison stated that he 
thought the plaintiff, having heard of his 
financial affairs, would not ship the twine, 
and that he did not know it had been ship- 
ped until it was in the store; and he was 
very sorry it had come, under the circum- 
stances. The McCormick Company claimed 



that by the terms of their mortgage they 
were entitled to hold the twine. The court 
was in error in not submitting to the Jury 
the question whether the goods had come 
actually to the possession of Mr. Denison. 
The circumstances tend strongly to show 
that he never had actual possession of them, 
and never claimed them as owner. He had 
made the order, and was notified that they 
would be shipped; but from that time for- 
ward it is evident that he made no claim 
to them. The McCormick Company claim- 
ed that they passed to it under the terms of 
its moi'tgage. It however, stood in no bet- 
ter position than Denison. If the goods 
never actually 'came into the possession of 
Denison as owner, the mortgage lien would 
not attach, even under the clause in the 
mortgage covering after-acquired property. 
It does not stand in the position of a bona 
fide purchaser of the property. The right 
of stoppage could not be divested by a pur- 
chase of the goods under the mortgage sale. 
The transit had not ended unless there was 
actual delivery to Mr. Denison. These were 
questions of fact for the jury, which the 
court refused to submit. If the jury had 
found that Denison was insolvent at the 
time the order was made, or became insol- 
vent at any time before the claimed deliv- 
ery of the goods, and that the goods were 
never actually delivered to the possession 
of Mr. Denison, then the vendors' rights 
would have been paramount to any right 
which the McCormick Company could have 
acquired at the mortgage sale. Underbill v. 
Booming Co., 40 Mich. 660; Lentz v. Rail- 
way Co., 53 Mich. 444, 19 N. W. 138; White 
V. Mitchell, 38 Mich. 390; James v. Griffin, 
2 Mees. & W. 623. In the view we have 
taken of the case, we think the other ques- 
'tions raised are unimportant, and we will 
not pass upon them. The judgment of the 
court below must be reversed, with costs, 
and a new trial ordered. The other jus- 
tices concurred. 
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HOLLAND et al. v. REA et al. 

(12 N. W. 167, 48 Mich. 218.) 

Supreme Court of Michigan. April 25, 1882. 

Error to superior court of Detroit. 

Edward E. Kane, for plaintifCs in error. 
George W. Bates, for defendants in error. 

GRA-\'ES, C. J. Keith & HoUand claimed 
that in January, 1877, tliey concluded an 
agreement with Rea & Hale, by which they, 
said Keith & Holland, were to furnish during 
that winter at or near Stoney Point, on the 
shore of Lake St. Clair, in Ontario, at the 
rate of three dollars per thousand feet, 500,- 
000 feet more or less of good sound elm logs 
of flrst-elass quality and 14% feet in length 
and not less than 18 inches in diameter; and 
that Rea & Hale were to take the logs so 
furnished and pay therefor in Canada cur- 
rency or its equivalent in United States cur- 
rency, that is to say $500 down and the re- 
mainder on delivery of the logs. They further 
claimed that pursuant to this agreement they 
furnished 473,000 feet and that the supply of 
that quantity constituted full performance 
on their part and entitled them to require Rea 
& Hale to take said quautity as a fulfillment 
of the agreement and to pay therefor accord- 
ing to the rate and manner stipulated. That 
300,000 feet were actually taken aud paid 
for, but the 'remaining 173,000 feet were re- 
fused. They brought this action on the con- 
tract to recover damages of Rea & Hale for 
their failure to take and pay for said residue 
and were allowed to recover, and the defend- 
ants below being dissatisfied have brought 
error. 

Among the points specially noticeable two 
relate to the terms of this agreement. The 
first is that the description of quantity, viz., 
"500,000 feet more or less," was miserably 
indefinite and rendered the entire agreement 
non-obligatory, and the second is, that sup- 
posing the agreement was binding, still the 
deviation from the positive quantity named 
was greater than the qualifying expression 
authorized and hence the defendants in error 
were by their own admission in default and 
the plaintifCs in error were not bound to take 
any more than suited their pleasure. Nei- 
ther of these positions requires many words. 
As to the first, it was a distinct part of the 
understanding of the parties that the agree- 
ment in regard to quantity should not fix the 
precise number of feet which the defendants 
in error should be bound to furnish. The in- 
tent was that they should be allowed to de- 
viate somewhat from 500,000 feet and that 
the plaintiffs in error should be bound to take 
whatever quantity should be furnished within 
the limits to which the deviation might prop- 
erly extend, and it was certainly competent 
for the parties to bargain in that way. The 
agreement was not prima facie void. Braw- 
ley V. IT. S., 96 U. S. 168; Cabot v. Wlnsor, 1 
Allen, 546; Moore v. Campbell, 10 Exch. 323, 
9f! v.n<r T.aw Xr TCn. 522: Boume v. Se ymour. 



16 C. B. 337, 32 Eng. Law & Eq. 455; Cock- 
erel! V. Aueompte, 2 C. B. (N. S.) 440, 40 Eng. 
Law & Eq. 279; Morris v. Levison, 1 C. P. 
Div. 155, 16 Moak, Eng. R. 496; McConnel 
v. Murphy, L. R. 5 P. C. 203, 8 Moak, Eng. 
R. 164; Benj. Sales, §§ 691, 692. 

The question of construction is distinct 
and the second point presents it. It is not dif- 
ficult. Where parties enter into executory ar- 
rangements for the sale of chattels to be ob- 
tained subsequently by the seller and design- 
edly leave the exact quantity imfixed and see 
fit to remit its ascertainment to the future act 
of the seller under and subject to a stipula- 
tion that it is to be so much "more or less" 
their practical construction of it ought to 
have great weight. 
Several facts of importance are undisputed 
Keith & Holland informed Rea & Hale thai 
they had furnished 473,000 feet and that the 
agreement was thereby fulfilled. What did 
Rea & Hale do? Did they object that the 
quantity was not sulHcient to satisfy the 
agreement? Did they refuse to have any of 
the logs and repudiate the arrangement? 
Nothing of the kind. They sent Baxter and 
Fairchild to scale the logs and the former 
scaled 358,000 feet and the latter a further 
quantity. But this is not all. They broke in 
upon the mass and actually took away some 
300,000 feet and not only paid therefor, but 
for several thousand feet more. 

It would be ditflcult to reconcile this conduct 
with the notion that the 473,000 feet were 
not mutually considered as meeting the call 
for 500,000 feet more or less. 

But if it be regarded as a question to be 
settled on authority the result is the same. 
The deviation was quite within the degree 
the courts have held to be reasonable. Ca- 
bot V. Winsor, and Morris v. Levison, and 
McConnel v. Murphy, supra. It appeared 
that in March, 1877, one Aubin, who had got 
out a parcel of the logs and was employed 
also by Keith & Holland as their agent in 
some other matters, sold 21,000 feet to Pike 
& Richardson. And among the requests re- 
fused were two which proceeded on the as- 
simiption that the case contained evidence 
showing or tending to show that these logs 
never belonged to iCeith & Holland and were 
not under their power to tender on the 
agreement. The assumption was not author- 
ized. 

The evidence was clear and not open to con- 
troversy that these and all the other logs 
were got out by third persons with the ex- 
press understanding that they were to meet 
the contract with Rea & Hale, and he handed 
over to them in execution of that agreement 
as soon as ready, and the showing was equal- 
ly explicit that when Rea & Hale were in- 
formed in February that the whole quantity 
was ready and they were requested to take 
the logs away and make payment this lot 
was included and at their disposal, and be 
sides this showing the further fact was tes 
tified to and not denied that the sales made 
by Aubin to Pike & Richardson lu March 
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and after said notification to Rea & Hale, 
was with the express assent of the latter. 
The agreement sued on was oral and on its 
completion the parties separated. Rea aft- 
erwards drew up a writing which he claimed 
to he an exact embodiment of the unwritten 
agreement and desired Keith & Holland to 
sign it. They did not assent to its accuracy 
and refused to sign it. 

On the trial Rea produced a paper which he 
claimed to be the same and offered to make 
it evidence of the true agreement. The court 
on objection excluded it. This was correct. 
It was no more than Rea's personal declara- 
tion. He had prepared the paper and re- 
tained it, and no assent by Keith & Hol- 
land had been given to it. Moreover if it was 
the same that he had tendered for their ac- 
ceptance they had expressly dissented. It 
was not within any rule permitting writings 
prepared and kept exclusively by the party 
offering them and unassented to by the other 
to be put in evidence. Flood v. Mitchell, 68 
N. Y. 507. In connection with the offer of 
this writing or as part of the same general 
subject certain notes by the stenographers of 
Holland's testimony in a former trial were 
read and immediately stricken out on motion. 
This was right. They had no place in the 
actual contention. It is not certain they 
would have been admissible in any view. But 
apart from the writing referred to they were 
wholly irrelevant. 

It is also a matter of complaint that tlie 
court neglected to direct the jury as request- 
ed to allow nothing for difference between 
the money of the United States and of Cana- 
da. It is not pretended that there was any 
difference in point of fact and effect it the 
charge was to leave the case as though none 
existed. The exception has no force. There 
was evidence that after Rea & Hale made de- 
fault the remaining logs were sold by Keith 
& Holland to another, and among the nu- 
merous requests to charge the following was 
preferred: "That the plaintiffs had no right 
to sell the logs in question without notice to 
the defendants, and if the jury believe they 
did so that was a rescission of the contract 
in this suit and the plaintiffs cannot re- 
cover." 

It is now generally assumed that where the 
agreement is silent in regard to it and no 
special incidents appear to contend for it and 
where the extent of the vendee's liability is 
not to be unalterably decided by the price ob- 
tained, no notice of the resale itself is neces- 
sary. On the other hand it is held by high 
authority that to entitle the vendor to pro- 
ceed by resale instead of rescission or by ac- 
tion for the whole agreed price or actual con- 
sideration, he must manifest his election by 
preliminary notice that he intends to sell and 
hold the vendee for the loss or notice to that 
effect. This notice it will be observed is not 
a notice of resale, but a notice that the ven- 
dor will assert the right of resale and bind 
the vendee by the price obtained. 



The application of this doctrine, requiring 
. notice of an election to resell, is now urged 
by Rea & Hale, who insist that the trial judge 
in neglecting the above request disregarded 
it and committed error. No complaint as we 
understand is made of the treatment of the 
request as one dealing with the subject of no- 
tice of resale itself, and it is plain that no 
ground exists for any. Are these parties en- 
titled to question the action of the trial judge 
on the other ground? We think not. Under 
the practice pm'sued the subject is not open. 
The request was equivocal. It fell short of 
indicating with any distinctness that the no- 
tice alluded to was notice of election to resell 
rather than notice of actual resale itself, and 
the inference is pretty strong that the judge 
understood the request as referring to a no- 
tice of resale only, and shaped his directions 
to the jury on that understanding and no ex- 
ception was taken to the charge actually giv- 
en on this part of the case. 

As the request was fairly open to such con- 
struction and the conception of it by the judge 
was apparent, or it was obvious at least that 
the request had not drawn his mind to the ap- 
plication of it now insisted on, and no otter 
whatever was made to explain it, it would be 
hardly reasonable to permit it to be read 
here in another sense for the purpose of 
breeding error, if such would be the result. 
But this is not all. The very fact that the re- 
quest was ambiguous and liable to mislead 
is a sound reason for deeming its rejection 
not suflicient for a charge of error. The re- 
quest should have clearly shown which no- 
tice was meant. 

Error is alleged on the exclusion of the of- 
fer of certain evidence. The complaint is 
that Rea & Hale were cut off by it from re- 
couping damages. The point is not main- 
tainable. Had the facts embraced in the of- 
fer been established the event would liave 
been the establishment of an agreement whol- 
ly distinct and different from that set up by 
Keith & Holland, and which they were bound 
to substantiate or tail in the action, and no 
damages arising from the breach of another 
and wholly different agreement could be re- 
couped. Thompson v. Richards, 14 Mich. 172. 

The claim seems to be made that the re- 
fusal of certain requests in some way preju- 
diced Rea & Hale's right of set-off. The sug- 
gestion is nor. very clear. But it is enough to 
say without going further that the case did 
not authorize the remedy by set-off. The ac- 
tion was for the breiich of a special agree- 
ment and brought to recover unliquidated 
damages and was therefore founded on a de- 
mand incapable of being the subject of set- 
off. Section 57t)(l, Comp. Laws; Smith v. 
Warner, 14 Mich. 152. 

■All the questions worthy of notice have 
now been considered. The charge to the jury 
was fair and there is nothing iu the record to 
call for any interference with the result. 

The judgment is affirmed with costs. 

The other justices concurred. 
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WOXDBRLY V. HOLMES LUMBER CO. 

(23 N. w'. 79, 56 Mich. 412.) 

Supreme Court of Michigan. April 22, i885. 

Error to superior court of Detroit. 

H. M. Campbell, for appellant. Wilkinson 
& Post and Taggart & Wolcott, for appel- 
lee. 

SHERWOOD, J. In August, 1882, the 
plaintiff, a lumberman residing at Grand 
Rapids, entered into negotiations with the 
defendant, a lumber company in Detroit, for 
the purchase of lumber manufactured and 
to be manufactured near Stanton, Michigan, 
which resulted in the execution of a con- 
tract by which the defendant purchased 
from the plaintiff all the white pine lumber 
which the Wagar Lumber Company had cut 
for the plaintiff after January 1 of the same 
year, also all the lumber which should there- 
after be cut for him by said company up 
to January 1, 1883. The defendant did not 
take all the lumber cut during said period, 
and about January 1, 1883, the defendant 
refused to take any more under the contract, 
or to make any further payments; and the 
plaintiff, after giving notice of his ijurpose 
hereinafter mentioned, sold the lumber 
which was not taken by the defendant, and 
brings this suit for the defendant's alleged 
breach of the contract, and seeks to recov- 
er the difference between the amount which 
it brought on the sale and the price agreed 
apon in the contract. 

The defendant claims (1) that the contract 
it made for the purchase of the lumber was 
based upon certain representations as to the 
grades and quality of the lumber, upon 
which the defendant had the right to and 
did rely, and which were untrue; (2) that in 
making the sale of the lumber not taken by 
defendant, plaintiff did not realize all that 
could have been made out of it, and which 
it was his duty to do before recovery could 
be had. The cause was tried in the superior 
court of Detroit before a jury, and the plain- 
tiff recovered $3,428.70. Defendant brings 
error. 

The notice attached to the defendant's 
plea sets up in effect the defense that the 
plaintiff warranted the grades and qualities 
of the lumber. The written contract be- 
tween the parties was preceded by several 
letters relating to the lumber and price 
thereof which the defendant desired to pur- 
chase, a brief summary of which is as fol- 
lows: 

"August 11, 1882, defendant writes to the 
plaintiff that he has seen the lumber and re- 
quests prices by grades. August 16th. the 
plaintiff writes that he prefers to sell mill- 
run. August 17th, the defendant wrlte.s 
that he would just as soon buy mill-run as 
by grades; makes some inquiry as to top 
logs, grade of logs, and how they were but- 
ted In the woods, and concludes: 'We want 



to know just what we will get if logs are 
same as those being cut now. Send us an 
estimate of lumber cut and piled to Au- 
gust 15th, by grades.' August 18th, the 
plaintiff writes that the logs are all same as 
are being cut now, gives approximate 
amount cut and piled, promises to get esti- 
mate of each grade, and states terms of 
payment generally. August Ittth, the de- 
fendant writes arrangements for meeting to 
conclude contract. August 22d, the plaintiff 
sends an 'estimate of the different grades as 
piled,' in which he gives quantities by 
grades, in each instance prefixed by the 
word 'about,' and takes the further precau- 
tion to add that it is 'estimate only,' and of- 
fers to sell the stock at $13 per M., as per 
his settlement for .sawing, and have same 
loaded on cars; says lumber should be good, 
as all coarse logs are taken out for shingles. 
August 23d, the defendant acknowledges re- 
ceipt of said 'estimate;' notices that it cov- 
ers only 1,500,000 out of l,700,u(XJ feet saw- 
ed, states pbrcentages. and offers $12 per 
M.; proposes terms of payment; states, 'If 
this is a fair estimate, $12 per M., cash, is 
all the stock is worth.' August 24th, the 
plaintiff corrects omission in estimate, de- 
clines offer of $12, and again offers to sell 
at $13 for that then on hand, and what 
shall be cut Tip to January 1, 1883. August 
2.5th, the defendant notifies the plaintiff' of 
decision to taite lumber now cut and what 
may be cut up to January 1, lSf.'3, at $13 
per M., providing manner of payment as 
stated August 23d suits, and suggests ar- 
rangements to meet and fix up contract and 
other details." 

On the thirtieth of August, in pursuance 
of the arrangement for that purpose, the par- 
ties met at Grand Rapids, where a contract 
in writing was entered into for the purchase 
and sale of the lumber then cut and sawed 
and afterwards to be cut and sawed pre- 
vious to the first of January, 1883, (a copy 
of which will be found in the margin, i) 

1 This agreement, made this thirtieth day of 
August, A. D. 1882, by and between Josepli H. 
Wonderly, of Grand Rapids, Michigan, party 
of the first part, and the Holmes Lumber Com- 
pany, a manufacturing corporation organized 
under the laws of the state of Michigan, and 
having its principal otEce at Detroit, party of 
the second part, witnesseth: 

(1) That the said party of the first part, in 
consideration of the sum of five thousand dol- 
lars ($5,000) to him paid by the said party of 
the second part, and of the further payments 
to be made by said party of the second part, 
as hereinafter provided, hereby agrees to sell 
unto said party of' the second part all of the 
white pine lumber which has been sawed for 
him by the Wagar Lumber Company since 
January 1, A. D. 1882, and all that said last- 
named company shall saw for him during the 
remainder of the current year, at and for the 
contract purchase price of thirteen dollars per 
thousand feet, board measure, mill-mn;said 
lumber shall include all grades of lumber above 
mill-culls. 

(2) The final settlement and payment for said 
lumber shall be made according to the scale 
made pursuant to the terms of the contract 
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It appeared on the trial that the amount 
of lumber which was covered by said con- 
tract was 2,456,157 feet. Of this the defend- 
ant, prior to January 1, 1883, received 1,- 
010,563 feet. Having paid in the mean time, 
besides the $5,000 down, $9,225.71, by the 
terms of the contract a large sum was pay- 
able January 1, 1883, which the defendant 
refused to pay, and also refused to proceed 
under the contract. Thereupon plaintiff 
gave this notice: 

"To the Holmes Lumber Company, Detroit, 
Mich. : 

"You having defaulted in the payment due 
me from you, under contract dated August 
30, 1882, for the sale and purchase of my 
lumber cut by the Wagar Lumber Company 
during season of 1882, and having refused 
to further perform said contract, I hereby 
give you notice that unless you forthwith 
pay at least one-half of the ($12,971 9-100) 
twelve thousand nine hundred and seventy- 
one 9-100 dollars that fell due on said con- 
tract on the first inst., and come to an im- 
mediate settlement, and speedy adjustment 
and payment of the remainder thereof, I 
shall proceed to sell the portion of the said 
lumber still on hand for the best prices I 
can obtain for it, and credit you with the 

dated December 14, 1880, between said Won- 
derly and the Wagar Lumber Company, and 
said scale shall be conclusive upon both parties 
to this, contract in determining the amount of 
said lumber. 

(3) .The shingle logs shall be assorted out of 
the logs hereafter to be manufactured into lum- 
ber under the terms of this contract, in like 
manner as they have been assorted out of the 
logs from which the said lumber, now cut and 
in pile, was manufactured. 

(4) The said party of the second part hereby 
agrees to buy all of the said lumber manufac- 
tured and to be hereafter manufactured as 
aforesaid, and to pay therefor at the price of 
thirteen dollars per thousand feet, board meas- 
ure, in manner following, viz.; The sum of 
five thousand dollars ($5,(100) shall be paid at 
the execution and delivery of this contract. 
All lumber shipped by said party of the second 
part from tlie first to the fifteenth days of each 
month, shall be paid for at the aforesaid con- 
tract price, upon the twentieth day of the same 
month; and all lumber shipped by said second 
party from the sixteenth (16th) to the end of 
each month, shall be paid for on the fifth day 
of the next succeeding month, at said contract 
price. Not more than 230,000 feet, board meas- 
ure, of said lumber shall be shipped in any one 
period of 15 days above mentioned, unless, be- 
fore such further shipment shall be made, said 
second party shall pay said first party in ad- 
vance sufficient money to pay for the amount 
of lumber so to be shipped in excess of 230 M. 
feet during such 15-day period; the price of 
such excess of shipment to be $13 per thousand 
feet, the same as all of said lumber. 

(5) It is further agreed that all lumber now 
sawed and in the yard, or an equal amount of 
the lumber covered by this contract, shall be 
shipped out during the year 1882; or, if not 
shipped within that time, that said amount of 
lumber, being about 1,800,000 feet, shall be 
paid for in full on or before January 1, 1883. 

(6) It is further agreed that so much of the 
lumber covered by this contract as shall be 
manufactured between this date and October 1 
1882, shall be shipped out by said party of the 
second part before May 1, 1883; or, if not so 



proceeds thereof, to apply on the amount 
due and to become due on said contract. If 
you will make payment and settlement as 
above stated, all past breaches of said con- 
tract, and all claim for damages arising from 
such breaches, will be waived. 
"Dated Grand Rapids, January 23, 1883." 
Plaintiff then proceeded under the notice to 
sell the lumber which defendant had refused 
to receive, and sold it nearly aU at private 
sale, realizing therefor $14,621.03, and the 
value of that which remained unsold was 
$549.43. There was a small bill of lumber 
which defendant had purchased of plaintiff, 
December 16, 1882, amounting to $100.49. 
outside of the contract, which was admitted 
by consent. Including this, plaintiff's loss, as 
he claimed, from defendant's breach of the 
contract, aside from all expense of selling the 
lumber, was, with interest, $3,428.70,— the 
amount of the judgment he recovered. The 
defendant claims the lumber was not examin- 
ed by its agents with a view of ascertaining 
its quality; that what was cut was in piles, 
so that its quality could not be determined 
from inspection; that the contract was made 
on the basis of estimates furnished by plato- 
tiff, and that the defendant expressly relied 
upon them; that the representations as to 

shipped, then the same shall be paid for in full 
on or before the day last mentioned; and it is 
further agreed that all of said lumber manufac- 
tured after October 1, 1882, shall be fully paid 
for on or before June 1, A. D. 1883. 

(7) It is further agreed that the title and 
ownership of said lumber shall not pass from 
said Wonderly to said party of the second part, 
except as the same is shipped out of the mill- 
yard pursuant to this contract or fully paid for. 

(8) It is further agreed that the five thousand 
dollars ($5,000) advance payment heretofore 
mentioned shall be held by said party of the 
first part until the final settlement of all mat- 
ters embraced in this contract; and upon such 
final settlement said sum ($5,000) shall be ap- ' 
plied towards the payment of the last four hun- 
dred thousand (400,000) feet of said lumber, 
and any balance still unpaid shall then be paid 
by said party of the second part to said party 
of the first part. 

(9) It is further agreed that said party of the 
first part will keep said lumber insured to the 
amount of $5,000 or upwards, for the benefit 
and protection of said party of the second part, 
and at his own expense, until the title of the 
same shall pass to said second party as here- 
inbefore provided. 

(10) It is further agreed that said party of 
the second part may from time to time give 
said party of the first part directions in writ- 
ing concerning the manufacture of said lumber, 
and that said party of the first part will cause 
such directions to be observed and followed as 
far as possible in the sawing of said lumber. 

(11) It is further agreed that said party of 
the second part shall have all of the rights in 
relation to the loading of said lumber upon the 
cars that are secured unto said party pf the 
first part by the said contract, dated December 
14, 1880, between him and the Wagar Lumber 
Company. 

In witness whereof, the said party of the first 
part has hereunto set his hand, and the said 
party of the second part has hereunto signed 
its name, by its secretary, this thirtieth day of 
August, A. D. 1882. Joseph H. Wonderly. 
Holmes Lumber Co. 
By Hugh A. Holmes, Sec'y. 
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-quality are all in writing, and were relied up- 
on by defendant; that the representations 
-were of such character as implied linowledgo 
on the part of the plaintiff both as to quality 
of grades and quantity of the lumber; and 
that the defendant had a right to rely upon 
the same, and if the lumber failed to comply 
with the representations made, then the plain- 
tiff was guilty of false warranty. Defendant 
also claims that these positions are fully sus- 
tained by the preliminary negotiations had by 
letters which resulted In making the contract 
sued upon, and that, as explanatory of the 
contract, they should have been received in 
■evidence. 

The plaintiff, on the other hand, claims that 
the defendant's plea and notice limits the in- 
quiiy to the terms of the contract itself; that 
the preliminary letters form no part of the 
agreement entered into, and themselves show 
it was not intended they should; that when 
they are looked upon in the light of the cir- 
cumstances under which they were written, 
they show that all the propositions that were 
made, as to quality, grades, and quantity, 
were well and carefully guarded; that the 
plaintiff had declined to treat with the de- 
fendant for a sale by grades; that he only 
gave an opinion as to that which defendant's 
agent could not see, and which, at most, could 
■only be construed a qualified estimate, and not 
intended to be definite; and that both parties 
contemplated the final agreement, when made, 
should be put in writing, and which was final- 
ly done, and this alone must be looked to for 
the extent and limit of the plaintiff's obliga- 
tions; that these opinions and indefinite esti- 
mates, given under the circumstances they 
were, cannot be made the basis of a claim 
of false warranty; that such a construction 
would be doing violence to the intention of the 
parties, to the injury of the plaintiff; that the 
doctrine of caveat emptor applies with full 
force to such a case; and that all prior treaties 
and conversations to the making of the con- 
tract, and which resulted therein, should be 
excluded, as merged therein, and the warran- 
ty, if any, and whatever its character, must 
be found in that Instrument. 

This conflict of views between the parties 
raises one of the vital questions in the case. 
By a careful inspection of the contract be- 
tween the parties it will be discovered there 
is nothing ambiguous in Its meaning or in any 
of the terms used. It is not a bill of sale 
simply, but a full and well-completed contract. 
It also relates to every subject alluded to or 
treated of in the conespondence between the 
parties which resulted in the making of the 
contract. Both of the parties were engaged 
in the lumber business and trade when the 
contract was made, and there is nothing in 
the case showing that either had the oppor- 
tunity to acquire, or did if he could profit by 
his superior knowledge of the business In 
hand or its surroundings. Under such cir- 
cumstances, to admit the correspondence and 
treaties had between the parties before they 



culminated in the contract by which they had 
agreed to be governed, would not only be a 
plain violation of the most elementary princi- 
ples of law and rules of evidence, but also 
eveiy reason upon which the rules established 
in such cases are founded. 

The two objects to be accomplished in re- 
ducing a conti-act to writing, are (1) to limit 
tlis terms of the agreement to what are there- 
in expressed; and (2) to perpetuate the evi- 
dence of the existence of the contract, — ^both 
of which would be completely frustrated in 
this case if the preliminaiy negotiations of the 
parties, offered by defendant's counsel, had 
been received in evidence. The ruling of the 
judge of the superior comt upon this subject 
was correct. 

In construing the contract the court held, 
in substance, and charged the jmy, that, what- 
ever the product of the sawing of the Wagar 
Lumber Company was above mill-culls, the 
defendant was bound to take it, and that it 
made no difference whether it was of the 
highest or lowest quality. This charge was 
excepted to by defendant's counsel. I can 
see no ground for this exception. I thinli the 
construction given is the plainest deduction 
tliat can be made from the language used in 
the contract. 

It is said by counsel for defendant tliat 
there is nothing said in the contract about the 
amount of each grade, unless it is implied in 
the term "mill-run," used in the instrument, 
and this it is claimed does not cover the sub- 
ject of gi'ades of lumber so as to exclude a 
sjpecific warranty thereof, but rather implies 
the manner of payment. The fact is that the 
term not only indicates and specifies that the 
defendant was to take all the grades, save the 
one excepted out, as they came from the mill, 
but also that what the lumber came to at the 
price agreed upon per thousand was to be 
determined in the same wa.v. Had it been 
that any warranty as to the quality and 
amount of the different grades was intended, 
it certainly would have been put into the con- 
tract wlien the subject was thus so clearly 
before the parties at the time the contract 
was made. In that event, of course, the 
amount, if it had been agreed upon, in each 
grade would have been stated, and the quali- 
ty would also have been defined, if a warranty 
had been intended in a very different manner. 
To hold otherwise between the parties to this 
record, with their business capacity, and ex- 
perience and familiarity with the lumber 
trade, would he to assume they were unable 
to make contracts for themselves required in 
their trade, and that it is the duty of the 
courts to exercise a superintending care over 
their agreements when brought before them, 
and make them for the parties, when either 
considered himself aggrieved in his transac- 
tions with the other, instead of enforcing 
tliem as made. Such is not the rule of law 
nor of common sense. 

Really the record, I think, shows the plain- 
tiff refused to sell by grade, and if so, it pre- 
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eludes all ideas of a warranty by grades as to 
quality. So far as the logs were to be cut 
after the making of the contract, there does 
not appear to be any testimony showing that 
they did not comply with the contract relat- 
ing thereto, or with the representations con- 
tained in the letters of August 18th and 22d. 
Witnesses Baclius and gwartz were inquired 
of as to the value of the lumber which was 
not taken by defendants, and the averages. 
They seem iit'-itave been competent, and I 
liave discovered no error in admitting their 
testimony. 

The ruling of the court as to the manner of 
sale, and diligence noccssary to be exercised 
by the plaintiff in making sale of the lumber 
which defendant refused to take under the 
contract, Is in different forms made the sub- 
.lect of several objections; none of wlaich. 
however, (I think are well taken. There were 
several modes of disposing of the lumber left 
upon the plaintiff's hands by the refusal of 
the defendant to take it under the contract. 
Any of these modes would have been entirely 
proper, and in' Siich case, if the party adopts 
such as his judgment approves as the best, 
and uses proper diligence in the mode adopted, 
no more can be required of him. One thing 
is quite clear: the plaintiff would not be 
obliged to incur any expense requiring an ad- 
vance of money in making sales not absolute- 
ly necessary m either of the modes that might 



be adopted. The question, whether the plain- 
tiff did his duty In making sale of the lumber 
not taken, was properly submitted to the jury, 
their verdict is in favor of the plaintiff, and 
this is final upon the question. 

I think the charge of the court was clear up- 
on the points made in the ease before, the jury, 
and sufficiently covered all the questions con- 
tained in defendant's request to cliarge, neces- 
sary to aid them in coming to a correct can- 
elusion; and no error was committed in re- 
fusing to charge the other requests. I do not 
think the record presents a case in which the 
rule laid down in Picard v. McCormick, 11 
Mich. 68, is applicable. Neitljer do I think 
any error was committed in allowing the jury 
to take the memorandum to their room when 
they retired. The rule is undoubtedly as 
claimed by counsel for the defendants. In re 
Poster's Will, 34 Mich. 21; Manufacturing 
Co. V. McAlister, 36 Mich. 327. But this ease 
falls within the exceptions, and no prejudice 
could have resulted to either side by the 
course pursued. 

After a full and careful investigation of the 
points made upon the record in this case, I 
have been unable to discover any error, and 
the judgment of the superior court of Detroit 
therein should be affirmed. 

CHAMPLIN, J., concurs in result. 000- 
LEY, C. J., and CAMPBELL, J., concur. 
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UNEXCELl,ED FIRE-WORKB CO. v. POLITES. 

(18 AtL Rep. 1058, 130 Pa. St. 536.) 

Supreme Court of Pennsylvania. Jan. 6, 1890. 

Error to court of common pleas, Lawrence 
county. 

Before Paxson, C. J., Stesbett, Green, 
Clark, Williams, McCollum, and Mitch- 
ell, JJ. 

IV. H. Falls, for plaintiff in error. D. 
Jameson, (wiih Iiim G. E. Treadwell,) for 
defendant in error. 

CLARK, J. This is an action of assumpsit, 
brought July 20, 1888. to recover the price of 
a certain lot of flre-worlss and celebration 
goods, ordered by the defendant, George Po- 
lites, from the Unexcelle.l Fire-Worl?s Com- 
pany, of New York, in February, 1888. The 
first order, which was for his store in New 
Castle, was given through tlje plaintiff's , 
agent, Alcxaniler Morrison, ^md amounted to 
$208.53; the second, sentdirectly to the plain- 
tiff, was for tlie defendant's store in Wash- 
ington, Pa., and amounted to .■$123.83. These 
orders were in writing, and were signed by 
the defendant. They specified, not only the 
particular kind and quality of the articles or- 
dered, but contained also a schjdule of the 
prices to be paid therefor. The goods were to 
be shipped in May, and were to be paid for on 
the 10th day of .July thereafter. Upon re- 
ceipt of these orders the plaintiff transmitted 
by letter a formal acceptance of them. A 
contract %vas thus created, the obligation of 
which att.i hed to both parties, and which 
neither of them, without the agreement or 
assent of the other, could rescind. On the 
5th day of April, 1888, the detendant, by let- 
ter, informed the plaintiff that he did not 
want the goods, and notilied the plaintiff not 
to ship them, as he could do better with an- 
other company. The plaintiffs replied that 
they had accepted the orders, and had placed 
them in good faith, and that the goods would 
be shipped in due time, according to the 
agreement. The goods were shipped within 
the time agreed upon, — the lirst lot to New 
Caslle. and the second lot to Washington, 
according to contract; but on the arrival the 
defendant declined to receive them. The 
carrier notified the shipper that, owing to the 
dangerous and explosive quality of the goods, 
they would not retain them in their po.sses- 
sion. The plaintiff thereupon received them 
back from the carriers, and placed them on 
storage, subject to the defendant's order. 

The plaintiff alleges that it is a manufact- 
urer and importer of such flre-works as are 
used in the 4th of ,Iuly celebrations through- 
out the country; that it is not profitable to 



carry these goods over from one se;ison to an- 
other, and that tliprefore the quaniity manu- 
factured and imi)oite.l depends upon the ex- 
tent of the orders received; that the defend- 
ant's orders entered into its estimates of 
goods to be made up and imported for the 
season of 1888, and that the goods ordered by 
the defendant were actually made up before 
the order was countermanded. The defend- 
ant testifies, however, that Mr. Morrison, the 
plaintiff's agent, informed him, at the time 
he gave the lirst order, that the plaintiff had 
some, at least, of the art.cles in stock, and 
that lie did not order any, either to be manu- 
factured or imported on his account; that the 
transaction was simply a bargain and sale of 
goods, and not an order for goods to be manu- 
factured or imported; and the evidence does 
not seem to coiitlict with this view of the 
case. It is plain that the notice given to the 
plaintiff by the defendant not to ship the 
goods was a repudiation of the contract. It 
was not a rescission, for it was not in the 
power of anyone of the parties to rescind; 
but it was a refusal to receive the goods, not 
only in advance of the delivery, but before 
they were separated from the bulk, and set 
apart to the defendant. The direction not to 
ship was a revocation of the carrier's agency 
to receive, and the plaintiff thereby had no- 
tice of the revocation. The delivery of the 
goods to the carrier, therefore, was unau- 
thorized, and the carriers receipt would not 
charge the defendant. The plaintiff itself 
made the carrier its agent for delivery, but 
the goo Is were in fact not delivered. A de- 
livery was tendered by the carrier, when the 
goods arrived at their destination, but they 
were not received. The acticm, therefore, 
could not be for the price, but for special 
damages for a refusal to receive the good* 
when the delivery was tendered. We think 
the statement was sufficient to justify a re- 
covery of such damages, as the words of 
the statement were clearly to this effect; but 
there was no evidence given of the market 
value of the goods as compared with the price. 
It does not appear that the plaintiff had suf- 
fered any damage. For anything that was 
shown, the goods were worth the price agreed 
upon in the open market. While the manifest 
tendency of the cases in the American courts 
now is to the doctrine that when the vendor 
stands in the position of a complete perform- 
ance on his part he is entitled to recover the 
contract price as his measure of damages, in 
the case of an executory contract for the sale 
of goods not specific the rule uiidoiibtedly is 
that the measure of damages for a refusal ta 
receive the goods is the difference between 
the price agreed upon and the market value 
on the day appointed for delivery. Judg- 
ment affirmed. 
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WINDMULLER et al. v. POPE et al.i 

(14 N. B. 436. 107 N. Y. 674.) 

Court of Appeals of New York. Dec. 6, 1887. 

Appeal from general term, supreme court, first 
■department. 

Action brought by Louis WindmuUer and Al- 
fred Roelker against Thomas J. Pope and James 
E. Pope to recover damages from defendants 
for the breach of a written contract for the sale 
and delivery on the part of plaintiffs of about 
1,200 tons of old iron Vignol rails, to be ship- 
ped from Europe. The cause was tried before 
Lanemore, J., and a jury, and upon verdict 
for plaintiffs judgment rendered for $19,439, 
the amount of principal and costs. On appeal, 
the general term afiSimed the judgment against 
defendants, and they bring the case to the court 
■of appeals. 

Carlisle Norwood, Jr., and W. W. Niles, for 
appellants. Bernard Roelker and Cephas Brain- 
erd, for respondents. 



PER CURIAM. We think no error is pre- 
sented upon the record which requires a re- 
versal of the judgment. The defendants hav- 
ing on the twelfth of June, 1880, notified the 
plaintiffs that they would not receive the iron 
rails, or pay for them, and having informed 
them on the next day that if they brought the 
Iron to New York they would do so at their 
own peril, and advised them that they had bet- 
ter stop at once attempting to carry out the 
contract, so as to make the loss as small as 
possible, the plaintiffs were justified in ti'eat- 
ing the contract as broken by the defendants 
at that time, and were entitled to bring the ac- 
tion immediately for the breach, without ten- 
dering the delivery of the iron, or awaiting 
the expiration of the period of performance fixed 
by the contract; nor could the defendants re- 
tract their renunciation of the contract after 
the plaintiffs had acted upon it, and by a sale 
of the iron to other parties change their posi- 
tion. Dillon V. Anderson, 43 N. Y. 231; How- 
ard V. Daly, 61 N. Y. 302; Ferris v. Spooner, 
102 N. Y. 12, 5 N. E. 773; Hochster v. De La 
Tour, 2 El. & Bl. 678; Cort v. Railway Co., 
17 Adol. & E. (N. S.) 127; Crabtree v. Messer- 
smith, 19 Iowa, 179; Benj. Sales, §§ 567, 568. 

The ordinary rule of damages in an action 

1 An extract from this opinion is reported in 
107 N. Y. 674; but the opinion is here given 
In full, as reported in 14 N. E. 436. 



by a vendor of goods and chattels, ^or a refusal 
by the vendee to accept and pay for them, i.i 
the difference between the contract price and 
the market value of the property at the time 
and place of delivery. Dana v. Fiedler, 12 N. 
Y. 40; Dustan v. McAndrew, 44 N. Y. 72; 
Cahen v. Piatt, 69 N. Y. 348. The just applica- 
tion of this rule to the circumstances in this 
case requires that, in computing the damages, 
the defendants should be credited with the dif- 
ference between the freight fi'om Cronstadt to 
New York fixed by the charter-party, less the 
sum which It cost the plaintiffs to be released 
from the charter, and also with any other ex- 
penses which the plaintiffs would naturally have 
incurred in performing their contract to de- 
liver the iron in New York. The contract price 
being known, and the market price of the iron in 
New York at the time of the breach and sub- 
sequently having been proved, as also the sum 
which the plaintiffs paid for damages and ex- 
penses on account of the charter and the cus- 
tomary rate of insm'ance, the computation of 
the damages was a simple arithmetical problem. 
All these elements were before the jury, and 
the verdict does not exceed, indeed it is less, 
than the sum which, on the view of the evi- 
dence most favorable to the defendants, the 
plaintiffs were entitled to recover. The plain- 
tiffs on the trial proved the market value of 
the iron at St. Petersburg, vphere it was at the 
time of the breach, and also that they sold it 
on the twelfth of July at a certain price. The 
plaintiffs also gave evidence of various ex- 
penditures made by them, which It is unneces- 
sary to recapitulate. It is claimed that some 
of these items could not properly be considered 
in estimating the damages. Assuming that this 
may be time, the fact remains nevertheless that 
the verdict is fuUy warranted by the competent 
and uncontradicted evidence. The amount of 
the verdict is justified, whether the maik:t value 
of the iron in St. Petersburg or New York is 
taken as a basis. The evidence also shows 
without contradiction that, on the resale, the 
iron brought its full market value, iiTespective 
of storage, and it is not important to determine 
whether the plaintiffs could fix the market price 
by a sale without notice to the defendants. 

There is no merit in the defense, and the 
exceptions are in the main technical and filvo- 
lous, and none of them, we think, require a re- 
versal of the judgment. The judgment is there- 
fore affirmed. AU concur, except RAPALLO, 
J., absent. 
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MOODY V. BROWN. 

(34 Me. 107.) 

Supreme Judicial Court of Maine. 1852. 

On exceptions from the district court; Hath- 
away, .T. 

Assumpsit, on account for materials and la- 
lyov furnished, and one on an account for ar- 
ticles sold and delivered. The account was 
lor stereotype plates, $18; alteration of same, 
^4; and some interest and expressage, making 
in all $23.04. 

A witness for the plaintiff testified that in 
behalf of the plaintiff he presented the bill 
and requested payment, to which the defend- 
ant replied that he had ordered the plates, but 
did not feel able to take them; that there was 
.a mistake in them, which the plaintiff was to 
•correct at his own expense; that he after- 
wards carried the plates to the store of the 
defendant, who refused to take them; that he 
left them there, against ,the remonstrance of 
the- defendant; that the defendant afterwards 
offered to pay $20 for the whole bill; that at 
a. still subsequent period, the witness asked 
the defendant when he would pay the $20, 
who replied that he would do it in a few days; 
and that the defendant afterwards repeatedly 
said he would pay the twenty dollars. 

The judge instructed the jury, that, If de- 
fendant contracted for the plates to be made 
for him, and refused to accept them when 
made, although he might be liable to plain- 
tiff in an action for damages for not fulfilling 
his contract, yet he would not be liable in this 
action for their value, as for goods sold and 
delivered; that If they were left at defend- 
ant's store against his consent and remon- 
strance, such a proceeding on the part of 
plaintiff could have no effect to vary the lia- 
bilities of defendant. 

But if afterwards defendant offered to pay 
the twenty dollars in full for the bill, and if 
that offer was accepted, the plaintiff would be 
entitled to recover the twenty dollars and Inter- 
est thereon from the time such offer was ac- 
cepted, but that defendant would not be bound 
by that offer, unless it was accepted. 

Before SHEPLEY, C. J., and WELLS, 
RICE, and APPLETON, JJ. 

.7. E. Godfrey, for plaintiff. Mr. Simpson, 
for defendant. 

SHEPLEY, C. J. There Is not "a perfect 
agreement of the decided cases upon the ques- 
tion presented by the exceptions. 

The law appears to be entirely settled in 
England in accordance with the Instructions. 
Atkinson v. Bell, 8 Barn. & C. 277; Elliott v. 



Pybus, 10 Bing. 512; Clarke v. Spence, 4 Ado). 
& E. 448. 

The case of Bement v. Smith, 1.5 Wend. 4L)o, 
decides the law to be otherwise in the state 
of Xew York. The case of Towers v. Osborne, 
Strange, 506, was referred to as an authority 
for it. The plaintiff in that case does appear 
to have recovered for the value of a chariot, 
which the defendant had refused to take. No 
question appears to huve been made respect- 
ing his right to do so, if he was entitled to 
maintain an action. The only question decid- 
ed was, whether the case was within the stat- 
ute of frauds. 

In the case of Bement v. Smith, C. J. Savage 
appears to have considered the plaintiff en- 
titled upon principle to recover for the value 
of an article manufactured according to order 
and tendered to a customer refusing to re- 
ceive it. 

This can only bt correct upon the ground 
that by a tender the property passes from the 
manufacturer to the. customer against his will. 
This is not the ordinary effect of a tender. If 
the property does not pass, and the manufac- 
turer may commence an action and recover for 
its value, while his action is pending it ftiay 
be seized and sold by one of his creditors, and 
his legal rights be thereby varied, or he may 
receive benefit of its value twice, while the 
customer loses the value. The correct prin- 
ciple appears to have been stated by Tindal, 
C. J., in the case of Elliott v. Pybus, that the 
manufacturer's right to recover for the value 
depends upon the question, whether the prop- 
erty has passed from him to the customer. 
The value should not be recovered of the cus- 
tomer, unless he has become the owner of the 
property, and can protect it against any a-s- 
signee or creditor of the manufacturer. 

To effect a change In the property there 
must be an assent of both parties. It is ad- 
mitted that the mere order given for the man- 
ufacture of the article does not affect the title. 
It will continue to be the property of the man- 
ufacturer until completed and tendered. 
There is no assent of the other party to a 
change of the title exhibited by a tender and 
refusal. There must be proof of an accept- 
ance or of acts or words respecting it, from 
which an acceptance may be inferred, to pass 
the property. 

This appears to be the result of the best- 
considered cases. 

There is a particular class of cases to which 
this rule does not apply, where the customer 
employs a superintendent and pays for the 
property manufactured by Installments as the 
work is performed 

Exceptions overruled. 
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GODDARD V. BINNBY. 

(115 Mass. 450.) 

Supreme Judicial Court of Massachusetts. 
Suffolk. Sept. 4, 1874. 

Contract to recover the price of a buggy built 
by plaintifE for defenaant. PlaintiflE agreed 
to build a buggy for defendant, and to deliver 
it at a certain time. Defendant gave special 
directions as to style and finish. The buggy 
was built according to directions. Before it 
was finished, defendant called to see It, and 
in answer to plaintiff, who asked him if he 
would sell it, said no; that he would keep it. 
When the buggy was finished, plaintiff sent a 
bill for it, which defendant retained, promis- 
ing to see plaintiff in regard to it. The buggy 
was afterwards burned in plaintiff's posses- 
sion. The case was reported to the supreme 
judicial court. 

C. A. Welch, for plaintiff. G. Putnam, Jr., 
for defendant. 

AMES, J. Whether an agreement like that 
described in this report should be considered 
as a contract for the sale of goods, within the 
meaning of the statute of frauds, or a contract 
for labor, seiTices and materials, and there- 
fore not within that statute, is a question 
upon which there is a conflict of authority. 
According to a long course of decisions in New 
York, and in some other states of the Union, 
an agreement for the sale of any commodity 
not in existence at the time, but which the 
vendor is to manufacture or put in a condi- 
tion to be delivered (such as flour from wheat 
not yet ground, or nails to be made from iron 
in the vendor's hands), is not a contract of 
sale within the meaning of the stntnte. Crook- 
shank V. Burrell, 18 Johns. 58; Sewall v. 
Fitch, 8 Cow. 215; Robertson v. Vaughn, 5 
Sandf. 1; Downs v. Ross, 23 Wend. 270; Eich- 
elberger v. M'Cauley, 5 Har. & J. 213. In 
England, on the other hand, the tendency of 
the recent decisions is to treat all contracts 
of such a kind intended to result in a sale, 
as substantially contracts for the sale of chat- 
tels; and the decision in Lee v. Griffin, 1 Best 
& S. 272, goes so far as to hold that a contract 
to make and fit a set of artificial teeth for a 
patient is essentially a contract for the sale of 
goods, and therefore is subject to the provi- 
sions of the statute. See Maberley v. Shep- 
pard, 10 Bing. 99; Howe v. Palmer, 3 Barn. & 
Aid. 321; Baldey v. Parker, 2 Barn. c& C. 37; 
Atkinson v. Bell, 8 Barn. & C. 277. 

In this commonwealth, a rule avoiding both 
of these extremes was established in Mixer v. 
Howarth, 21 Pick. 205, and has been recogniz- 
ed and affirmed in repeated decisions of more 
recent date. The effect of these decisions we 
understand to be this, namely, that a contract 
for the sale of articles then existing or such as 
the vendor in the ordinary course of his busi- 
ness manufactures or procures for the general 
market, whether on hand at the time or not, 
is a contract for the sale of goods, to which 
the statute applies. But on the other hand, 



if the goods are to be manufactured especially 
for the purchaser, and upon his special or- 
der, and not for the general market, the case 
is not within the statute. Spencer v. Cone, 1 
Mete. (Mass.) 283. "The distinction," says 
Chief .Tustice Shaw, in Lamb v. Crafts, 12 
Mete. (Mass.) 353, "we believe is now well 
understood. When a person stipulates for 
the future sale of articles, which he is habit- 
ually making, and which, at the time, are not 
made or finished, it is essentially a contract of 
sale, and not a contract for labor; otherwise, 
when the article is made pursuant to the 
agreement." In Gardner v. Joy, 9 Mete. 
(Mass.) 177, a contract to buy a certain num- 
ber of boxes of candles at a fixed rate per 
pound, which the vendor said he would manu- 
facture and deliver in about three months, 
was held to be a contract of sale and within 
the statute. To the same general effect are 
Waterman v. Meigs, 4 Gush. 497, and Clark v. 
Nichols, 107 Mass. 547. It is true that in 
"the infinitely various shades of different con- 
tracts," there is some practical difficulty in 
disposing of the questions that arise under 
that section of the statute. Gen. St. c. 105, 
§ 5. But we see no ground for holding that 
there is any uncertainty in the mle itself. On 
the contrary, its correctness and justice are 
clearly implied or expressly affirmed in' all of 
our decisions upon the subject matter. It is 
proper to say also that the present case is a 
much stronger one than Mixer v. Howarth. In 
this case, the carriage was not only built for 
the defendant, but in conformity in some re- 
spects with his directions, and at his request 
was marked with his initials. It was neither 
intended nor adapted for the general market. 
As we are by no means prepared to overrule 
the decision in that case, we must therefore 
hold that the statute of frauds does not apply 
to the contract which the plaintiff is seeking 
to enforce in this action. 

Independently of that statute, and in cases 
to which it does not apply, it is well settled 
that as between the immediate parties, prop- 
erty in personal chattels may pass by bargain 
and sale without actual delivery. If the par- 
ties have agreed upon the specific thing thai 
is sold and the price that the buyer is to pay 
for it, and nothing remains to be done but that 
the buyer should pay the price and take the 
same thing, the property passes to the buyer, 
and with it the risk of loss by fire or any oth- 
er accident. The appropriation of the chattel 
to tlie buyer is equivalent, for that purpose, 
to delivery by the seller. The assent of the 
buyer to take the specific chattel is equivalent 
for the same purpose to his acceptance of pos- 
session. Dixon V. Yates, 5 Barn. & Adol. 813, 
340. The property may well be in the buyer, 
though the right of possession, or li'i for the 
price, is in the seller. There could in fact be 
no such lien without a change of ownership. 
No man can be said to have a lien, in the 
proper sense of the term, upon his own proj)- 
erty, and the seller's lien can only be upon the 
buyer's property. It has ofteu been decided 
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that assumpsit for the price of goods bar- 
gained and sold can be maintained where the 
goods have been selected by the buyer, and 
set apart for him by the seller, though not 
actually delivered to him, and where nothing 
remains to be done except that the buyer 
should pay the agreed price. In such a st^te 
of things the property vests in him, and with 
it the risk of any accident that may happen to 
the goods in the meantime. Noy, Max. 89. 
2 Kent, Comm. (12th Ed.) 492. Bloxam v. 
Sanders, 4 Barn. & C. 941. Tarling v. Baxter, 
6 Barn. & C. 360. Hinde v. 'W'hitehouse, 7 
East, 571. Macomber v. Parker, 13 Pick. 17-5, 
183. Morse v. Sherman, 106 Mass. 430. 

In the present case, nothing remained to be 
done on the part of the plaintiff. The price 
nad been agreed upon; the specific chattel had 
been finished according to order, set apart 
and appropriated for the defendant, and mark- 
ed with.hio initials. The plaintiff had not 



undertaken to deliver it elsewhere than on his 
own premises. He gave notice that it was 
finished, and presented his bill to the defend- 
ant, who promised to pay it soon. He had 
previously requested that the carriage should 
not be sold, a request which substantially is 
equivalent to asking the plaintiff to keep it 
for him when finished. Without contending 
that these circumstances amount to a delivery 
and acceptance within the statute of frauds, 
the plaintiff may well claim that enough has 
been done, in a case not within that statute, 
to vest the general ownership in the defend- 
ant, and to cast upon him the risk of loss by 
flre, while the chattel remained in the plain- 
tiff's possession. 

According to the terms of the reservation, 
the verdict must be set aside, and judgment 
entered for the plaintiff. 

COLT and EXDICOTT, JJ., absent. 
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HEWSON-HBRZOG SUPPLY CO. v. MIN- 
NESOTA BRICK CO. 

(57 N. "W. 129, 55 Minn. 530.) 

Supreme Court of Minnesota. Dec. 21, 1893. 

Appeal from district court, Hennepin coun- 
ty; Otis, Judge. 

Action by the Hewson-Herzog Supply Com- 
pany against the Minnesota Brick Company 
for breach of conti-act. There was a verdict 
for plaintiff, and from an order granting a 
new trial it appeals. Affirmed. 

Fletcher, Rockwood & Dawson, for appel- 
lant. Young & Lightner, for respondent. 

BUCK, J. This action was brought to re- 
cover damages on account of defendant's 
failure to manufacture and deliver brick to 
the plaintiff according to the conditions of a 
written contract made between the parties, 
and dated April 1, 1890. Upon the trial the 
court below directed the jury to find a ver- 
dict in favor of the plaintiff for the sum of 
$26,415. Subsequently, on defendant's mo- 
tion, the court granted a new trial, upon the 
ground that the evidence as to damages 
was inisufficient, and from this order the 
plaintiff appeals. 

The contract provides that the defendant 
shall manufacture and sell to the plaintiff, 
during the season of 1S90, all the pressed 
brick to be made by the defendant at its 
yards at Wheeler, Dunn county. Wis., and 
to burn, and have ready for shipment dur- 
ing the season commencing on or before June 
9, 1890, good merchantable pressed brick, 
equal in all respects to the best stock brick 
of the St. Louis Hvdraulic Press Brick Com- 
pany, of St. Louis, Mo., in weight, finish, 
and trueness, and of color equal to the sam- 
ples, to the number of not less than 3,000,000, 
and as many more as defendant could make, 
up to the'number of 6,000,000, and to ship 
in accordance with insti-uctions of the sup- 
ply company, and furnish daily reports of 
bricks made, and shipped, and on hand. 
The plaintiff was to sell and dispose' of said 
brick in any market it deemed best, and to 
pay defendant $13.50 per thousand for such 
brick on board cars at defendant's yards 
at Wlieeler, Wis., upon the basis of $2.50 par 
thousand for freight to St. Paul or Min- 
neapolis, and, if the freight was greater than 
tliis amount, the difference should be deduct- 
ed from the $13.50 per thousand for the 
brick. The payments were to be made 
monthly in cash on all brick sold and de- 
livered during the current month, and plain- 
tiff was to sell for immediate delivery the 
briclv. so manufactured as soon as they were 
made and ready for shipment, and to sell 
on or before January 1, 1891, not less than 
3,000,000 pressed brick, and as many more 
as possible, up to the total amount of tlie 
output of defendant. The defendant made 
various attempts to manufacture the brick 
mentioned in the contract, but did not suc- 



ceed, and It was unable to furnish the plain- 
tiff with the amount of brick required by 
the terms of the contract, only a few thou- 
sand being furnished. By reason of this fail- 
m'e, the plaintiff alleged that it was dam- 
aged in the sum of $27,000. In its memoran- 
dum attached to the order gi-anting a new 
trial, the court below states as the ground 
for so doing that the evidence as to damage? 
was insufficient to support the verdict. This 
view of the case is fully warranted by the 
record, and we cannot see how the court 
could propefly have done otherwise. 

There were several erroneous rulings of 
the com-t below in the .admission and ex- 
clusion of evidence, which finally led up to- 
the order directing the jury to find a ver- 
dict for plaintiff, whereby his rights were 
greatly prejudiced. It appears that the de- 
fendant was a manufacturer of brick, and 
the plaintiff a jobber, middleman, or whole- 
sale dealer, bargaining for the entire out- 
put of the defendant's yards, with the view 
of reselling the brick at a profit. To more 
fully understand the situation of the case, 
we state that It appears from the evidence 
that the officers or agents of the respective 
parties, at the time of the making of the 
contract, had their offices in the same room 
in a building in the city of St. Paul, and 
so continued until some time in the month 
of November, 1891, and that plaintiff had 
the exclusive agency or contract with tlie 
St. Louis Hydraulic Press Brick Company 
for some time prior to the date of the con- 
tract between these parties, and during the 
entire period covered by the contract, and 
for a long time thereafter, imder which it 
was enabled to piu-chase, and did purchase, 
brick of the character in suit at the price of.. 
$16 per thousand at St. Louis, the freight 
thereon from St. Louis to St. Paul and Min- 
neapolis up to September 1, 1800, being $5.51, 
making the cost price in those places $21.51, 
and from that date to January 1, 1891, $0.03, 
making the cost price at same places $22.03. 
The St. Louis Brick Company was a large 
manufacturer of this kind of brick, and was 
always able, ready, and willing to fill, and 
did fill, all such orders for this kind of brick 
for the plaintiff as it desired, and which 
brick plaintiff was at liberty to sell at St. 
Paul, Minneapolis, and in the cities of Still- 
water, St. Cloud, and smaller places in the 
surrounding country, except that it was not 
permitted to sell the St. Louis brick at Du- 
luth or Superior. On the trial the plain- 
tiff was permitted to show by two witnesses, 
against the objections of defendant, that the 
market value of the pressed brick of the 
character described in the contract was $28 
per thousand at Minneapolis, but on cross- 
examination they testified that this price or 
m.arket value was that which the jobber or- 
agent charged to the builder, and not the 
price or value of such brick when sold by 
the manufacturer to a jobber or agent, and 
that as to such prices or values they had 
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no knowledge. Upon this subject no other 
testimony was given by plaintifE, although 
its principal managing oflBcers were ex- 
amined as witnesses upon the trial. A wit- 
ness for the defendant testitted that there 
was a difCerence in the market price or value 
of brick sold by the manufacturer to the 
jobber or agent, and the price or market 
value of brick sold by the jobber or agent 
to the builder or contractor, which evidence 
was not disputed. The court below held the 
measure of damages to be the difference be- 
tween the contract price of the brick de- 
livered in St. Paul or Minneapolis, viz. $16 
per thousand, and the price which the jobber 
or middleman charged or sold the brick to 
the builder or contractor viz. $28 per thou- 
sand, but limited the amount of the recov- 
ery to $9 per thousand, because the plaintiff 
only demanded that amount in its pleadings. 
In cases .of this kind, no more damages can 
be recovered than such as were within the 
contemplation of the parties when the con- 
tract was entered into, and which would 
likely result from a breach thereof; for the 
familiar rule may be applied here "that the 
intention of the parties is to be ascertained 
from the whole contract, considered in con- 
nection with the surrounding circumstances 
known to both parties." It cannot be reason- 
ably or legally claimed that these parties 
ever contemplated that, if the defendant was 
imable to perform the conditions of its con- 
tract, the measure of damages should be the 
difference between the price of the brick to 
the plaintiff at St. Patil or Minneapolis, viz. 
$16 per thousand, and the price which the 
plaintiff, as jobber, charged or sold the brick 
for to the builder or contractor. Such a rule 
or measure of damages would compel the 
defendant to pay the plaintiff all the ex- 
pense of carrying on its business. Including 
the value of time spent, costs of handling, 
and other incidental expenses attending the 
sale of 3,000,000 brick at retail, for a period 
of nine months at least, the time covered 
by the contract. The result would also be 
that the plaintiff would receive a greater sum 
as damages by reason of the defendant's 
default than it could obtain as profits if the 
defendant had performed all the conditions 
of Its contract with plaintiff. This is not 
the compensation as damages which the law 
permits by reason of the breach of a con- 
tract. The rule stated as law in Sutherland 
on Damages (volume 1, p. 17) is this: "This 
universal and cardinal principle is that the 
person injiu-ed shall receive a compensation 
commensurate with his loss or injm-y, and 
no more; and it is a right of the person 
who is bound to pay this compensation not 
to be compelled to pay more, except costs." 
Plaintiff was not entitled to recover, as dam- 
ages, any greater sum than the difference 
between the contract price of the brick at 
St. Paul and Minneapolis, viz. $10 per thou- 
sand, in the quantities and at the periods 
mentioned in the contract, and the market 



value at those places which it would have 
to pay as jobbers or middlemen for brick of 
a similar kind, and in the quantities which 
it was entitled to receive under its contract, 
(Tower Co. v. Phillips, 23 Wall. 471;) and 
this rule of damages must be qualified as 
to this case by another one, to be stated 
hereafter. 

The plaintiff was not entitled to recover 
the damages, in one lump sum, which result- 
ed from the defendant's breach of contract, 
for all of these brick' were not to be delivered 
at one time, nor in one gross or total quan- 
tity, but in different quantities and at dif- 
ferent periods. The rule sci'ms to be pretty 
well settled that where, under a contrnct 
of sale, goods are to be delivered at certain 
specified periods and in specified quantities, 
and as such period arrives, if no delivery > • 
only a partial delivery takes place, the dam- 
ages are to be estimated as of those periods 
when such contract ought to have been per- 
formed. AVood's Mayne, Dam. § 200. And the 
rule is there further stated that "if the de- 
fendant absolutely repudiates his contract 
at any period previous to the final date speci- 
fied, and the plaintiff elects to treat the 
contract at an end, yet in considering the 
question of damages they will still be esti- 
mated with reference to the times at which 
the contract ought to have been performed." 
If this were not the nile, there might be 
great injury and injustice done to a party 
where the periods of performance extended 
through a great many years, and the market 
prices or values might vary during the dif- 
ferent periods of performance of the con- 
tract. 

We are also of the opinion tliat the court 
below erred in striking out the evidence in 
regard to the conditions existing between the 
plaintiff and the St. Louis Brick Company. 
That there was a breach of the contract be- 
tween these parties on the part of the defend- 
ant was well established, and the question 
to be determined is as to the extent of the 
defendant's liability upon such default. 
There was neither fraud, nor intent on its part 
to produce such default, but, on the contrary, 
it seemed to make great effort to fulfill its 
duty and obligations to the plaintiff in this 
respect. In such case it was the duty of the 
plaintiff to render the injury or damages as 
light as possible. It could not, by its negli- 
gence or by its want of reasonable exertion, 
unnecessarily enhance the amount of damages 
to which, the defendant would be liable by 
reason of its breach of the contract. When 
a party is injured by nonperformance of a 
contract, especially of the kind existing be- 
tween these parties, the other party, if he has 
it in his power, is bound to lessen the dam- 
ages if he can do so by reasonable exertions, 
and, if he is necessarily compelled to per- 
form more labor or put to greater expense, 
these are matters which are properly chargea- 
ble against the party in default; and, if a 
party who is entitled to the benefits of a con- 
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tract receives notice from the other party 
that he cannot perform its conditions, then it 
is the duty of such party to save the party in 
default, as far as it is in his power to do so, 
all further damages, though the performance 
of this duty may call for affirmative action, 
(1 Suth. Dam. pp. 149-151;) and, where aU 
the facts and surrounding circumstances are 
sufficient to fully satisfy the party not in de- 
fault that the other party cannot and will not 
perform the conditions of the contract be- 
tween them, he should also use reasonable 
exertions to save the party in default from 
further damages. It appears in this case 
that the plaintiff, at all times during the ex- 
istence of this contract, had it in its power 
to procure brick of the St. Louis Brick Com- 
pany, of the kind and quantity called for by 
this contract, at St. Paul or Minneapolis, 
with freight charges added, making the ad- 
ditional expense about $6 per thousand. The 
quantities and kind of brick required or 
needed could always be obtained by the 
plaintiff without delay or trouble. It had an 
extensive territory in which to sell its St. 
Louis brick, and it does not appear that any 
of its customers ever complained of the 
price, or that they were not supplied in the 
quantity, and of the kind, and at the times 
needed by them. The only difference to the 
plaintiff was the cost price of the brick at 
St. Paul and Minneapolis. The measure of 
damages, then, which plaintiff was entitled 
to recover. If upon the whole case it proved 
its cause of action, was the difference be- 
tween the cost price of the defendant's brick, 
as shown by the contract, and the St. Louis 
brick delivered in St. Paul and Minneapolis, 
and which plaintiff had to pay for as jobber. 
This rule is, of com"se, applied to this case 
upon the evidence found in the record, and 
should not be rendered inapplicable by rea- 
son of the fact that the plaintiff was author- 



ised to sell the defendant's brick in the cities 
of Duluth and Superior, some 150 miles 
distant from St. Paul and Minneapolis, but 
was prohibited from selling the St. Louis 
brick in those places. But the above monsure 
of damages should be modified or qualifiod 
as to tlie amount of brick needed or required 
to supply the demands of its customers at 
Duluth and Superior, and upon another trial 
it should be permitted to show. If it can do 
so, the amount of damage it sustained by 
reason of the defendant's default in not fm-- 
nishing it with the quantity of brick needed 
to supply such customers at those places 
Juring the existence of the contract. The 
plaintiff had no right, however, to demand 
of the defendant that the brick so to be 
manufactured should be delivered to it at 
Duluth or Superior, but only on the cars at 
Wheeler, Wis. It appears that St. Paul and 
Minneapolis were the market places, nearest 
to Wheeler, for such kind of brick. It may 
be difficult to establish a just measure of 
damages as between these parties in this 
case, in view of the complicated conditions 
existing as to the Duluth and Superior terri- 
tory; but we think that the measm-e of dam- 
ages, as applied to that territory, should be 
the difference between the contract price of 
the brick at Wheeler, Wis., viz. $13.50 per 
thotisand, with the cost of freight to those 
places or ten-itory added, and the price 
which plaintiff could as a jobber or middle 
man procure brick for, at the lowest market 
value, or for a less price if reasonably possi- 
ble, of a similar kind, and in sufficient quan- 
tities, and at the times mentioned in the con- 
tract, to the amount or quantity which it 
could sell or needed at those places. We 
consti-ue the contract in question as one of 
sale, and not one of agency. The order 
gi-anting a new trial is affirmed. 
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RUSSELL et al. v. HORN, BRAXNEN & 
FORSYTH MANUF'G CO. 

(59 N. W. 901, 41 Neb. 567.) 
Supreme Court of Nebraska. June 20, 1894. 
Error to district court, Douglas coiuity; A. 
N. Ferguson, Judge. 

Action by the Horn, Brannen & Forsyth 
Manufacturing Company against T. M. Rus- 
sell and O. H. Pratt, partners doing business 
as Russell, Pratt & Co. Judgment for plain- 
tiff, and defendants bring error. Reversed. 

Kennedy & Learned, for plaintiffs in error. 
Breekem-idge, Breckenridge & Crofoot, for 
defendant in error. 

IRVINE, C. The Horn, Brannen & For- 
syth Manufacturing Company, hereinafter 
called the "Horn Company," brought an ac- 
tion in the district court of Douglas county 
to recovei' from F. M. Russell and Orlo H. 
Pratt, copartners doing business as Russell, 
Pratt & Co., and hereinafter referred to as 
"Russell & Pratt," $1,285.22, with interest, 
alleged to be due the Horn Company as a bal- 
ance for goods sold and delivered to Russell 
& Pratt. The account attached to the pe- 
tition showed charges against Russell & 
Pratt amounting to $4,562.93, and cred'ts 
amounting to $3,277.71. Russell & Pratt 
answered, admitting payments to the Horn 
Company of large sums of money for gas 
fixtures and merchandise sold and delivered 
to Russell & Pratt, but denying indebtedness 
to any amount, and further denying every 
allegation of the petition not expressly ad- 
mitted. The answer then set up three coun- 
terclaims; the first being for $1,086.65, as 
commission and profits to wnich Russell & 
Pratt 'were entitled on the sale of certain 
gas and electrical fixtures 1o one Hendrix, it 
being charged that the list price of said fix- 
tures was $1,898.10, and that, under the con- 
tract existing between the parties, Russell & 
Pratt were entitled, as their profit on said 
transaction, to 50, 10, and 5 per cent, of said 
list price. The second counterclaim charged 
that on March 1, 1889, an agreement was en- 
tered into between the Horn Company and 
Rtissell & Pratt whereby the Horn Company 
agreed to give Russell & Pratt the exclusive 
agency for its wares for the state of Ne- 
hraska and certain other territory, and agreed 
not to sell any of its fixtures to or through 
any other person within the tenitory men- 
tioned save to Russell & Pratt; that the 
agreement was to remain in force for one 
year; that the Horn Company, in violation 
of its agreement, sold to and through other 
persons in the city of Omaha, and elsewhere 
in the teiritory mentioned, fixtures and mer- 
chandise covered by the agreement, whereby 
Russell & Pratt were deprived of large prof- 
its, and were unable to dispose of a large 
quantity of merchandise purchased from the 
Horn Company in reliance upon such agree- 
ment; wherefore damages were prayed in 
the sum of $1,200. The third counterclaim 
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alleged that on May 13, 1890, they ordered 
from the Horn Company merchandise at the 
agreed price of $648.50, which order was ac- 
cepted by the Horn Company, and which the 
Horn Company agreed to fiU, but subsequent- 
ly refused to fill, to Russell & Pi-atfs dam- 
age in the sum of $373.74. The reply was a 
general denial. There was a trial to a jury, 
and a verdict and judgment for the Horn 
Company for $922.17, from which Russell & 
Pratt prosecute error. 

Cei'tain rulings of the court on the admis- 
sion and rejection of evidence are discussed 
in the briefs, but cannot be considered, for 
the reason that the assignments of error do 
not point out the rulings complained of. Up- 
on the subject of the first counterclaim,— the 
sale of goods to Hendrix, — the evidence tend- 
ed to show that Hendrix was erecting a 
number of houses, and that RusseU & Pratt 
had made, or caused to be made, two bids 
for furnishing gas fixtures therefor. These 
bids contemplated the use of fixtures other 
than those of the Horn Company's manufac- 
ture. Mr. Ryan, a traveling salesman of the 
Horn Company, appeared in Omaha. At the 
request of Russell & Pratt, he went with Mr. 
Russell to Balfe & Read, who were gas fit- 
ters in Omaha, was introduced to a member 
of that firm by Russell, and made for Balfe 
& Read an estimate for the fixtures for the 
Hendrix houses. The bid formulated by 
Balfe & Read upon that estimate was ac- 
cepted by Hendrix, and the goods sold di- 
rectly, without the further intervention of 
Russell & Pratt. Russell & Pratt claim that it 
was the agreement between them and the 
Horn Company that the Horn Company's 
salesman should assist them when desired in 
making sales; that Ryan acted ostensibly for 
that purpose; that it was the understanding 
with Ryan that, while he should make the 
estimate, the sale was to be to Balfe & 
Read on behalf of Russell & Pratt, not a di- 
rect sale by the Horn Company; that Rus- 
sell & Pratt would be entitled under their 
agreement to purchase the goods at a dis- 
count of $1,086.65 from the list price; and 
that, in violation of their contract with the 
Horn Company, they were deprived of this 
sum, by reason of Ryan's making the sale 
directly. There was evidence tending to es- 
tablish this contention. The Horn Company 
claims that it was the voluntary proposition 
of Russell & Pratt that Ryan should make 
the estimate and the sale, and that Russell 
& Pratt had in this instance waived their 
right of insisting that the Horn Company 
should sell no goods except through them. 
This contention is also not without some 
support in the evidence. Upon this sn;) 
joct, the court, at the Horn Company's 
request, instructed the jury as follows: 
"You are instnicted that even if you be- 
lieve from the evidence that Russell, 
Pratt & Co. had, at or about the time 
the contract for fm-nishing gas fixtures 
for the Hendrix houses was entered into, 
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an exclusive agency for the sale of the 
plaintiff's goods in the city of Omaha; that 
if you fui-ther believe from the testimony 
that they (defendants) introduced the plain- 
tiff's salesman Ryan to Messrs. Balfe & 
Read, and stated to Balfe & Read that any 
agreement Ryan made would be satisfactory 
to them, and that there was no understanding 
on the part of Balfe & Read at that time that 
they were to procure the goods ordered 
through Ryan from Russell, Pratt & Co., — 
such actior. and statements constitute a 
waiver on the part of Russell, Pratt & Co. of 
their exclusive agency, if any existed, and 
tliey are .not entitled to recover fi-om the 
plaintiff any damages under the first counter- 
claim set up in the answer." We thinli in 
giving this instruction the learned judge er- 
red. It will be observed that it stated that 
if Russell & Pratt introduced Ryan to Balfe 
& Read, and stated to them that any arrange^ 
ment Ryan made would be satisfactory to 
Russell & Pratt, and that Balfe & Read did 
not then understand that they were to pro- 
cure the goods from Russell & Pratt, tlien 
that these facts constituted a waiver by Rus- 
sell & Pratt of their exclusive right. This 
^ jvould be a correct statement if this were a 
I'iproceeding against Balfe & Read. If Balfe 
& Read did not understand that their pur- 
chase was to be from Russell & Pratt, and if 
Russell & Pratt informed them that any ar- 
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measure of damages on account of this trans- 
action would be the discount from the list 
price to which Russell & Pratt were entitled. 
There is some evidence tending to show that 
Russell & Pratt were under obligations to 
sell at the list prices, but their measm-e of 
damages would be the amount of profit 
which they would have made had the sale 
been through them. It was clearly not con- 
templated that this sale should be at list 
prices; otherwise there was no occasion for 
calling into activity the discretionary au- 
thority of Ryan to make an estimate. There 
can be no doubt that Ryan was authorized to 
fix the price at which the goods were to he 
sold to Balfe & Read, and, if the facts in re- 
lation to this counterclaim should be deter- 
mined in favor of Russell & Pratt, the meas- 
ure of damages would be the difference be- 
tween the price at which, under their con- 
tract, RusseU & Pratt were entitled to buy 
the goods from the Horn Company, and the 
price at which Ryan agreed to seU them to 
Balfe & Read. We thinli the court correctly 
refused an instruction asked by RusseU & 
Pratt stating a different rule. 

Complaint Is made of the eighth instruc- 
tion given by the court at the request of the 
Horn Company. It is as follows: "You ai'e 
instructed that, before the defendants are 
entitled to recover any damages under their 
second conntprnlnim, fhpv trrnst finaf nynvi^ 
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but, if proper proof be made, the law permits 
such recovery. Mining Co. v. Humble, 14 
Sup. Ct. 876. The instruction quoted states 
this rule to the jury, and the fact that It also 
states that Russell & Pratt might I'ecover 
whatever the Horn Company realized by 
selling the goods to others over and above 
what it would have realized by selling to 
Russell & Pratt does not prejudice them. It 
was an extension, and not a restriction, of 
the rule of damages. 

Upon the subject of Russell & Pratt's meas- 
tu-e of damages upon the third counterclaim, 
the following insti-uction was given, at the 
Horn Company's request: "You are in- 
structed that, under their third counterclaim, 
the defendants are only entitled to recover 
as damages the difference between the agreed 
price of the goods purchased of the plaintiff 
and their market value at the time the plain- 
tifC refused to deUver them, and the defend- 
ants must prove that market value, which 
would be the amount Russell, Pratt & Com- 
pany and other like dealers would 
have to pay the plaintiff for such goods 
at the time of the refusal to ship them." 
The measure of damages upon this coun- 
terclaim would be the difference between 
the price at which the Horn Company 
had agi'eed to sell the goods to RusseU & 



Pratt and the market value of such goods 
at the time and place when and where they 
should have been delivered. There was evi- 
dence tending to establish both of these 
facts. The failure in this instruction to state 
the place where the market price was to be 
fixed was probably cured by another in- 
struction, but the definition given of "mar- 
ket value" in this insti-uction was ewoneous. 
There was evidence tending to show that such 
fixtures as those ordered were pmrchasable 
in Omaha, at the time of the alleged breach 
of contract, at a discount of 20 per cent, 
from the list price. This instruction prac- 
tically excluded such evidence from consid- 
eration. The market value at Omaha was 
the price at which the goods were obtainable 
there, without regard to the person from 
whom they were to be obtained. It was not 
the amount that RusseU & Pratt or any one 
else would have to pay to the plaintiff, and 
the jury should not have been restricted to 
a consideration of the plaintiff's prices. 

There wei-e many other assignments of er- 
ror, but, upon consideration, we find that in 
respect to them the action of the trial court 
was substantially correct, and the conclur 
sions reached upon the instructions referred 
to render a further discussion of the record 
unnecessary. Reversed and remanded. 
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BROWNELL et al. v. CHAPMAN. 

(51 N. W. 249, 84 Iowa, 504.) 

Supreme Court of Iowa. Feb. 2, 1892. 

Appeal from superior court of Council 
Bluffs; J. E. F. McGee, Judge. 

Action on a contract, in substance as fol- 
lows: "April 12th, 1889. D. Chapman, Esq., 
Council Bluffs, Iowa— Dear Sir: "We -will 
furnish you one of our Scotch marine boil- 
ers, 54 dia., 84 long, made of 60,000 T. S. 
marine steel shells, 5-16; * * * all the 
above delivered and set up, (you to do all 
wood-work,)— for the sum of ten hundred 
and twenty-three dollars, ($1,023.00.) We 
will allow you three hundred and sixty dol- 
lars ($360.00) for your two engines, boiler, 
heater, and inspirator, wheels, shafting, and 
couplings. Hoping to receive your order, we 
are, yours truly, Brownell & Co. P. S. We 
guaranty to deliver above in thirty days from 
April 13th. It is understood you are to have . 
90 days' option on sale of engine and boiler 
you have." "Accepted. D. Chapman." This 
action is to recover the balance of the con- 
tract price, after deducting the $360 for the 
defendant's engines, etc. There was a fail- 
ure to deliver the boilers, etc., on the part 
of the plaintiffs for some 18 days after the 
time specified in the contract; and the de- 
fendant presents a counter-claim because of 
the failure and for defective workmanship 
in putting in the boilers. A reply put in is- 
sue certain allegations of the counter-claim, 
and a trial by jury, resulting in a verdict 
and judgment for the defendant for $31.25. 
The plaintiffs appeal. 

Isaac Adams, for appellants. D. B. Daily, 
Emmet Finley, and Ambrose Burke, for ap- 
pellee. 

GRANGER, J. 1. Lake Manana is a 
small lake in the vicinity of Council Bluffs, 
in Pottawattamie county, and is a summer 
and pleasure resort. Boats are used on 
the lake for the accommodation of visitors, 
and among them was one known as the "M. 
F. Rohrer," belonging to the defendant. The 
boat was operated on the lake in the season 
of 1888, and the boilers and machinery con- 
tracted for, as known to the parties, were to 
refit the boat for use in the season of 1889. 
A breach of the contract on the part of 
plaintiff by a failure to deliver within the 
time is not questioned, and the important 
question on this appeal is as to the proper 
measure of damage. The superior court ad- 
mitted evidence to show, and instructed the 
jury on the theory, that the measure of dam- 
age was the rental value of the boat during 
the time the defendant was deprived of its 
use in consequence of the breach. The ap- 
pellants' thought is that the measure of dam- 
age is the "interest of the capital invested In 
the boat." This latter rule has something 
of suppoi-t in authority, but it is far out- 
weighed by the number of cases and the rea- 



soning supporting the rule adopted by the 
court. In considering the question we must 
keep in view the rule, universally recog- 
nized, that the damage for breach of con- 
tract must be limited to such as would nat- 
urally come within the contemplation of the 
parties at the time the conti-act was made. 
The plaintiff, when it agreed to furnish and 
set the boilers, knew they were to be used 
in operating the boat; that a breach on its 
part would deprive the plaintiff of its use; 
and it would naturally contemplate the value 
of such use as the Injury that would be sus- 
tained; and such is, as a matter of fact, the 
actual damage. The appellants <?ite a num- 
ber of cases, but all except two, we think, 
support the rule adopted by the court. 
Brown v. Foster, 51 Pa. St. 165, is a case 
quite similar to this. Repairs to a boat by 
putting in machinery were to be completed 
by October 1st. The work was not done un- 
til December 15th. The trial court gave, as 
the rule of damage, "that the measure in 
such a case is the ordinary hire of such a 
boat for the time in question, for the time 
plaintiff was in default." The complaint in 
that case of the rale as given was by the de- 
fendant, who was seeking damage, and the 
court said his complaint was without reason. 
The ease cited is not authority for the ap- 
pellants' position. In Mining Syndicate v. 
Eraser, 130 U. S. 611, 9 Sup. Ct. 665, the in- 
terest on the investment in a mill that had 
been delayed because of defective machinery 
was allowed as the measure of damage, but" 
only in case the jury found there was no 
evidence of the rental value of the mill. The 
case clearly recognizes the rule as to rental 
value as a correct one. In Griffin v. Colver, 
16 N. Y. 489, is the following syllabus, hav- 
ing full support in the oj^inion: "Upon a 
breach of a contract to deliver at a certain 
day a steam-engine built and purchased for 
the purpose of driving a planing-mlll and 
other definite- machinery, the ordinary rent 
or hire which could have been obtained for 
the use of the machinery whose operation 
was suspended for want of the steam-engine 
may be regarded as damages." In Nye v. 
Alcohol Works, 51 Iowa, 129, 50 N. W. 988, 
this general principle has support argumen- 
tatively, but another rule, because of distin- 
guishing facts, is sustained. The cases of 
AUis V. McLean, 48 Mich. 428, 12 N. W. 640, 
and Taylor v. Maguire, 12 Mo. 313, are not 
in harmony with this view, but they are 
clearly overborne by the weight of the other 
cases and the current of authority. The lat- 
ter case cites, as decisive of the point, 
Blanchard v. Ely, 21 Wend. 342. In Griffin 
V. Colver, supra, the Blanchard Case is com- 
mented upon and explained, and, in effect, 
it is divested of, the authority claimed for it 
in the Missouri case. 

But it is said that the boat in question had 
no established rental value. By this it if" 
meant that the boat had never been rented. 
But it will not do to say that because an ar- 
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tide has never been rented it has no rental 
valv-e, any more than It would to say that 
because an article had never been sold it 
has no market value. We should assume 
that an article suitable and adapted for use 
at a time and place has both a market and 
rental value, at least until the contrary ap- 
pears. In Jemmison v. Gray, 29 Iowa, 537, 
this court approved an instruction that "the 
fact, if proven, that 12,213 ties could not 
have been purchased for immediate delivei-y 
in the market at the places where said ties 
were to be delivered on the 1st day of Oc- 
tober, 1869, would not, of itself, establish 
the fact that there was not a market price 
for such ties at such time and place." The 
holding affords a strong presumption in favor 
of a market price. A like presumption 
would prevail in favor of an article having a 
value for hire at a time and place where such 
articles >ire in demand for use. The testi- 
mony shows that boats varying in size were 
rented on the lake during the season, both 
by the day and for trips. This boat had per- 
haps twice the carrying capacity of any other 
boat on the lake, and in that respect foi-med 
an exception; but the rental value of boats 
(leiieuiled ou theii- size and adaptation for 
use, and it was competent for persons hav- 
ing knowledge of the business and prices 
paid for other boats to give an opinion as to* 
the rental value of such a boat as the one in 
question. It is contended that the method 
of ascertaining the rental value involves the 
uncertainties and fsu;ts on which profits are 
excluded as a rule of damage; but we think 
not. It is true that rental values are general- 
ly fixed from a calculation of the profits to 
be derived from the use, but the rental is a 
fixed, definite value, agreed to be paid, and 
the bailee assumes the uncertainties as to 
the profits. 

The appellants say: "For an analogous 
case to the one at bar, in there being an at- 
tempt to prove a rental value to property 
when the facts showed that the property in 
question had no rental value, the court is 
refeiTed to Coal Co. v. Foster, 59 Pa. St. 365." 
The case, as we we read it, is without a 
bearing on the question. The defendant 
agi-eed to furnish for the coal company an 
engine of a particular size and make. There 
was no other engine of the kind that the 
company could use. There was a delay in 
the deliveiT, and the company was compell- 
ed to transport its coal by horse-power, as it 
had before done. The trial court gave the 
rule "that the measure of damage for the de- 
lay was the ordinary hire of a locomotive 
during the period of delay." The reviewing 
court gave the rule as the diflference between 
the cost of transporting the coal by horse and 
by locomotive power, but placed its ruling 
on the fact that the parties knew there was 
no other engine to be operated on the track 
of the company, and could not have had such 



damage in view in making the contract. It 
wiU be seer, that the cases are different. If 
in the case at bar the defendant's boat had 
been operated at an additional cost by do- 
ing the same amount of work during the 
delay, it would be reasonable to say the dam- 
age to him was the difference in tlie cost. 
But his is an entire loss of use, and the value 
of such use is the damage, where it is proxi 
mate, and not speculative or uncertain. 

2. A part of the counter-claim is for loss 
of time by men kept in readiness by defend- 
ant to do the part of the work belonging to 
him in adjusting the boilers and machinery, 
as ijrovided by the contract. On this branch 
of the case the court gave the following in- 
struction: "(.5) If you tind from the evi- 
dence, and under the third and fourth in- 
structions, that there was a contract, as set 
out, between plaintiffs and defendant, and 
that plaintiffs were in default in can'ying 
out said contract; and if you find that, by 
reason of such default, defendant was dam- 
aged; and if you further find that defendant 
was in readiness to carry out his part of 
said contract at the time specified therein; 
and that at the time he was In readiness to 
run and operate his boat; and that the boat 
was necessarily idle during the period of 
plaintiffs' default, by reason of such default, 
— tlien the defendant would be entitled to 
recover the oi-dlnary and reasonable rental 
value of said boat during the time of said 
default, and such reasonable and necessary 
amount (if there be any such amount) as he 
may have been required to pay to any men 
that he may have employed during said en- 
forced idleness for the purpose of running 
said boat, if he had any such men in his 
employ who remained in his employ and idle 
by reason of such default; and if you find 
that the defendant had placed himself in 
readiness to work upon said boat himself 
at the time specified in the contract for the 
furnishing of said machinery, and that he 
necessarily remained idle during the time of 
such default, if any, of the plaintiffs, and 
used ordinaiy diligence to find other employ- 
ment for that time, you will then further 
find the fair and reasonable value of his 
services during the period of such default 
as part of the damage, if any, which defend- 
ant sustained." Complaint is made of the 
instruction, as stating an erroneous rale of 
damages, but we discover no en'or. If, be- 
cause of the breach, the defendant lost his 
or the time of his employes, for such time 
and expense he should be reimbursed. The 
rule is recognized in Mining Syndicate v. 
Fraser, supra. The instruction fairly pro- 
tects the rights of the plaintiffs. A number 
of other questions are argued, all of which 
we have examined, and find no prejudicial 
error. It would serve no good purpose to 
extend the opinion to present them. The 
judgment is affirmed. 
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PHILBROOK V. EATON. 
(134 Mass. 398.) 

Supreme Judicial Court of Massachusetts. 
Suffolk. March 2, 1883. 

Tort, by the administrator of the estate of 
John D. Philbrook, for the conversion of cer- 
tain household furniture. Answer, a general 
denial. Trial in the superior court without a 
jury, before Wilkinson, J., who allowed a bill 
of exceptions in substance as follows: 

The plaintiff, as administrator, made a de- 
mand upon the defendant for said furniture 
before bringing this action, but the defendant 
did not deliver it, having previously, in July, 
1879, sold it to one Sawyer. The defendant 
was allowed to put in evidence, subject to the 
plaintiff's exception, that he borrowed of the 
plaintiff's intestate $250, ami gavt' as security 
therefor a mortgage of a parcel of real estate 
in Beverly, and, as additional security, a bill 
of sale of said fuvuiture, dated January 17, 
1874, in which a consideration was expressed 
to be $250, the receipt of which was acknowl- 
edged; that no money was paid except the 
sum of $250 so lent; that the intestate never 
took possession of said furniture, but it had 
always remained in the possession of the de- 
fendant until he sold it to Sawyer, as above 
stated. The bill of sale was not recorded. 
There was no evidence of value except the 
bill of sale, and the fact of the sale of the fur- 
niture to Sawyer. 

The defendant asked the judge to rule as 
follows: "(1) If the instrument relied on was 
a bill of sale, it was without consideration, 
and no title passed to the vendee. (2) The 
goods named in the bill of sale were pledged, 
and, the goods never having been in posses- 
sion of the pledgee, no title passed, and this 
action cannot be maintained. (3) An admin- 
istrator is not a party so .is to come within 
Gen. St. c. 151, § 2. (4) The amount recover- 
able in an action for conversion is the value of 
the goods at the time they were converted. 
No value having been proved, and the exist- 
ence of the goods not having been proven, 
nothing can be recovered in this action. (.5) 
This action cannot be maintained against the 
defendant, as at the time of the alleged con- 
version he had not possession, nor any con- 
trol over or interest in the goods." 

The judge declined so to rule, but ruled that, 
as between the original parties, the action 
could be maintained whether the goods were 
mortgaged, pledged or sold, and that, on the 
evidence of the consideration of the amount 
named in the bill of sale, and the nature of 
the goods, he found the damages to be $75. 
The defendant alleged exceptions. 

J. F. Wiggin and B. M. Fernald, for plain- 
tiff. C. C. Barton and A. D. McClellan, for 
defendant. 

OOI^URN, J. The written instrument un- 
der which the plaintiff claims is a formal bill 
of sale, not a bill of parcels, and on its face 



purports to be the evidence of an absolute sale 
of the property therein described by the de- 
fendant to the plaintiff's intestate in consid- 
eration of $250, which the defendant acknowl- 
edges that he received. 

The plaintiff, who by operation of law rep- 
resents the personal property and rights of his 
intestate, sustains the same relation to the 
defendant,, and to the property in controversy, 
that his intestate sustained before his decease. 
No question as to the right of creditors or pur- 
chasers without notice is raised. 

As between the plaintiff and defendant, no 
delivery of the property was necessai-y to 
pass the title. Parsons v. Dickinson, 11 Pick. 
352; Packard v. Wood, 4 Gray, 307. 

The plaintiff, upon proof of the execution of 
the bill of sale, and payment of the consid- 
eration, which was sufficiently proved, prima 
facie, by the acknowledgment of the defendant 
in the bill, and proof of a sale of the same 
property by the defendant to Sawyer, in July, 
1879, the bill of sale being dated January 17, 
1874, was prima facie entitled to recover of 
the defendant the value of the property at the 
time of the sale to Sawyer. 

To control the plaintiff's case, the defend- 
ant was allowed, under exception of the plain- 
tiff, to introduce parol evidence, which he 
claimed tended to show that the transaction 
was not a sale, but a mortgage, or pledge, and 
was without considerition. We are of opin- 
ion that this evidence, so far as it was admit- 
ted for the pui-pose of varying, explaining or 
controlling the bill of sale, was incomi>etent 
in an action at law, and should have been 
rejected. Pennock v. SIcCormick. 120 Mass. 
275; Hai-per v. Ross, 10 AUen, 832. 

Whatever other effect the evidence intro- 
duced by the defendant might, if competent, 
have had upon the bill of sale, it failed to 
show any want of consideration. It tended 
to show that the bill of sale was given as part 
of the security for a loan of $250 from the 
plaintiff's intestate to the defendant, which 
was a good consideration. 

The defendant's second and third requests 
for rulings relate to the effect upon the bill 
of sale of the evidence he was improperly al- 
lowed to introduce; and we are of opinion 
that he has no ground of exception that these 
rulings were not made. Because he had suc- 
ceeded, under objection, in introducing in- 
competent evidence, he was not entitled to 
except because the court did not give it the 
force he claimed for it. 

The court without doubt ruled that the 
measure of damages was the value of the 
property at the time of conversion. The sale 
to Sawyer constituted the conversion, and not 
the refusal to deliver the property to plaintiff 
upon a subsequent demand. The objection of 
the defendant that the existence of the goods 
at the time of demand had not been proved, 
and that the suit could not be maintained, be- 
cause at the time of the conversion (probably 
meaning demand) the defendant had no pos- 
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session of the goods, or control over or inter- 
est in tliem, does pot require notice. 

There was evidence for the consideration of 
the court, upon the question of value, in the 
particular description of the property and the 



consideration recited in the bill of sale, and 
the fact that the defendant had sold the prop- 
ei-ty. The weight of this evidence is not for 
us to determine. 
Kxceptions overruled. 



392 



REMEDIES OF THE BUYER. 



GOULD et al. v. STEIN et al. 

(S3 N. E. Rep. 47, 149 Mass. 570.) 

Supreme Judicial Court of Massachusetts. 
Suffolk. Sept. 4, 1889. 

Exceptions fiora superior court, Suffolk 
county; Bobeiit C.Pitman, Judge. 

Action by Henry A. Gould and others 
against Abe Stein and others for breach of 
■warranty on the sale of certain rubber. 
Judgment for plaintiffs. Defendants except. 

/. S. Warner and H. E. Warner, for 
plaintiffs. /. U. Dougherty and Q. A. King, 
for defendants. 

C. ALLEN", J. The determination of this 
case depends upon the construction to be 
given to the bought and sold notes, which 
were similar in their terms. It does not ad- 
mit of doubt that these notes were intended 
to express the terms of the sale. They were 
carefully prepared and were read to the par- 
ties line by line, as they were written. Of 
course all the existing circumstances may be 
looked at, but the contract of the parties is 
to be found in what was thus written, when 
read in the light of those circumstances. 
The goods respecting which the controversy 
has arisen were a certain lot of rubber which 
the defendants had on hand, and which could 
be identified. The transaction was a present 
sale, and not an agreement to deliver rubber 
in the future. The defendants now contend 
that the contract was executory, and that, if 
tliere was any warranty, there was none which 
survived the acceptance of the goods by the 
plaintiffs; but the argument that it was not an 
executed present sale finds no support in the 
bill of exceptions, and no suih point was taken 
at tlietrlal; and there is iioo -casion to consid- 
er the further quesUoii whether, in case of an 
executory agreement to sell, a warranty will 
survive the acceptance of the goods. The 
bought note, which the plaintiffs put in evi- 
dence, was of "148 bales Ceara scrap rub- 
ber, as per samples, viz., 46 bales of first 
quality marked 'A;' 102 bales of second 
quality." The controversy relates only to 
the 102 bales. It appeared that there was no 
ex;act standard by wliich the grade of rubber 
could be fixed, but that it was a matter oi 
jiidsfraent. The court also found that Ceara 
rubber of second quality is well known in 
the market as distinct from a third or inferior 
gnide; and there was evidence which well 
warranted this finding. The parties in their 
contract recognized the existence of different 
grades or qualities, though all of the rubber 
properly classified as of first quality or of sec- 
ond quality might not be of an exactly uni- 
form standard or grade. 

The plaintiffs at the trial claimed damaaes 
merely on the ground that the 102 bales 
were not of second quality, and made no 
claim of inferiority to the samples shown, as 
a distinct ground, but waived all claim 
founded on the exhibition of samples, and 
the court found dauia.u-es fur the plaintiffs 



solely on the ground that the defendants 
failed to deliver rubber of the second quality; 
ruling that the broker's note contained an ab- 
solute warranty of second quality rubber. If 
this ruling was right, it disposes of thedefend- 
ants' second and third requests for instruc- 
tions. The general rule is familiar and admit- 
ted that a sale of goods by a particular descrip- 
tion imports a warranty that the goods are 
of that description. Henshaw v. Robins, 9 
Mete. 83; Harrington v. Smith, 138 Mass. 
92; White v. Miller, 71 N. Y. 118; Osgood 
V. Lewis, 2 Har. & G. 495; Randall v. New- 
son, L. R. 2 Q. B. Div. 102; Jones v. Just, 
L. R. 3 Q. B. 197; Josling v. Kingsford, 13 
C. B. (N^. S.) 447; Bowes v. Shand, L. R. 2 
App. Gas. 455. And where goods are de- 
scribed on a sale as of a certain quality, 
which is well known in tlie maiket as indi- 
cating goods of a distinct, though not abso- 
lutely uniform, grade or standarJ, the de- 
scription imports a warranty that the goods 
are of that grade or standard. In siich cases, 
the words denoting the grade or quality of 
the goods are not to be treated as merely 
words of general commendation, but tiiey 
are held to be words having a specific com- 
mercial signification. Thus, in Hastings v. 
Loverinar, 'i Pick. 21^. th-^ words, i" i sale- 
note, "Sold Mr. E. T. Hastings 2,000 gal- 
lons prime quality winter oil," were held 
to amount to a warranty that the article 
sold agreed with the description; and in 
Henshaw v. Robins, 9 Mete. 87, it was 
said that the doctrine laid down in that 
case has ever since been considered as the 
settled law in this commonwealth. So in 
Chisholm v. Proudfoot, 15 U. C. Q. B. 203, 
it was held that where a manufacturer of 
flour marked it as of a paiticiilar quality, 
viz., "Trafalgar Mills Extra Superfine," it 
amounted to a warranty of its being of such 
a quality. A similar doctrine may be found 
in Hogins ir. Plyiupton, 11 Pick. 97; "Winsoi 
V.Lombard, 18 Pick. 57, 60; Foicheimer v. 
Stewart, 65 Iowa, 593, 22 N. W. Rtp. 886; 
Mader v. Jones, 1 N. S. Law R. 82. In 
Gardner v. Lane, 9 Allen, 492, 12 Allen, 39, 
it appeared that the statutes provided for the 
preparation, division into different qualities, 
packing, inspecting, and branding of mack- 
erel, and it was held that if a certain number 
of barrels of No. 1 mackerel were sold, and by 
mistake barrels of No. 3 mackerel were deliv- 
ered, no title passed to tlie purchaser, and 
that the barrels of No. 3 mackerel thus de- 
livered by mistake might be attached as prop- 
erty of the vendor, and that each different 
quality, after being thus prepared for mar- 
ket, was to be regarded as a different kind 
of merchandise, so tliat no title passed to the 
vendee; there being no assent on the part of 
the vendee to take the No. 3 m;ickerel in 
place of those which he agreed to buy. 

Now, if the words "as per samples" had 
not been in the bought note, it wonW be quite 
plain that the present case would fall within 
the ordinary rules above given. But the in- 
sertion of those words raises the inquiry 
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wlietlifr they limit the implied wananty of 
the vendor, so that if the rubber sold was 
equal in quality to the sample he would be 
exoiierate.l from liability, tliough it was not 
entitled to be classed as of tlie second quality. 
If no other meaning could be given to the 
words "as per samples" except that they 
alone were to be considered as showing tlie 
quality of rubber to be delivered, the argu- 
ment in favor of the defendants' view would 
be irresistible. So if there was a plain and 
necessary inconsistency between the two de- 
scriptions of the rubber, it might perhaps be 
succeisfully contended that the vendor's ob- 
ligation was only to deliver rubber which 
would conform to the inferior quality de- 
scribed; that is to say, that in case of such 
inconsistency, the words "as per samples" 
should prevail, and the words "of second 
quality" be rejected. If it were to be hdd 
that the vendor's obligation was fulfilled by 
delivering'rubber of a quality equal to the 
sampli'S, though it was not of the second 
quality, then the words "of second quality" 
would mean nothing, or they would be over- 
borne by the words "as per samples." But 
if it is found that the bought note admits of 
a reasonable construction by which a proper 
•■.if;niflcance can be given both to the words 
"as per samples" and also to the words "of 
second quality," there will be no occasion to 
disregard either. Oasi s are to be found in 
the books where such a construction has 
oeen given to contracts of sale. Thus, in 
Whitney v. Boardman, 118 Mass. 242, a sale 
of Cawnpore buffalo hides, with all faults, 
was held to mean with such faults or de- 
fects as the article sold might have, retaining 
still its character and identity as the article 
described: and the court cited wilh approval 
the case of Shepherd v. Kain, 5 Barn. & Aid. 
240, where there was a sale of ■.\ copnpi--fust- 
ened vessel, to be taken "with all faults, 
witliout allowance for any defects whatso- 
ever," and this was held to mean only all 
faults which a copper-fastened vessel might 
have, the court saying h.y way of illustration: 
"Suppose a silver service sold with all faults, 
and it turns out to be plated." So, in Nichol 
V. Godis, 10 Excli. 191, an agreement for the 
sale and delivery of certain oil, described as 
"foreign refined rape oil, warranted only 
equal to samples," wiis held to be not com- 
plied with by the tender of oil which was not 
foreign refined rape oil, although it might 
be equal to the quality of the samples. The 
decision of this case has stood in England, 
though not without sor.ie questioning at the 
bar. See Wieler v. Schilizzi, 17 C. B. 619; 
Josling V. Kingsford, 13 C. B. (JT. S.) 447; 
Mody V. Gregson, fj. li. 4 Exch. 49; Jones 
V. .Just, L. R. 3 Q. B. 197; Kandall v. New- 
son, L. R. 2 Q. B. Div. 102. In the present 
case, by a fair and reasonable construction 
of the bought note, effect can be given to 
both of the phrases used to describe the rub- 



ber. Construed thus, the article sold was 
102 bales of Ceara rubber, of the second 
quality, and as good as the samples. The 
rubber delivered was in fact Ceara rubber. 
There was no question that it was of the 
right kind; but it was not of the second 
quality. There is no necessity to disregard 
the words describing the rubber as of the 
second quality. They signified a distinct 
and well-known, though nut absolutely uni- 
form, grade of rubber. There was no exact 
standard or dividing line betwei>n rubber of 
the second quality and of tlie third quality, 
any more than there is between daylight and 
darkness. But nevertheless a decision may 
be reached, and it may be easy to reach it in 
a particular case, that certain rubber is or is 
not of the second quality. This general desig- 
nation being given, the speciiication "as per 
samples" being also included in the note, the 
rubber must also be equal to the samples. It 
must be rubber of the second quality, and it 
must be equal to the samples. If it fails in 
either particular, it is of no consequence that 
it confoiins to the othrr particular. Tliere 
is no inconsistency in such a twofold war- 
ranty; and, this rubber having been found 
to be not of the second quality, the warranty 
was broken, witliout regard to the question 
whether or not it was equal to the samples. 

The fact that the plaintiffs had an oppor- 
tunity to examine the rubber, and actually 
made such examination as they wished, will 
not necessarily do away with the effect of tlie 
warranty. The plaintiffs were not bound to 
exercise their skill, having a warranty. They 
might well rely on the description of the rub- 
ber, if they were content to accept rubber 
which should conform to that description. 
Henshaw v. Robins, 9 Mete. 83; Jones v. 
Just, L. R. 3 Q. B. 197. And the exhibition 
of a sample is of no greater effect than the 
giving of an opportunity to inspect the goods 
in bulk. Notwithstanding the sample orthe 
inspection, it is an implied term of the con- 
tract that the goods shall reasonablv answer 
the description given, in its commercial sense. 
Druinmond v. Van lugen, h. R. 12 App. 
Cas. 284; Mody v. Gregson, L. R. 4 Exch. 
49; Nichol v. Godts, 10 Exch. 191. In the 
two former of these cases it was held that 
there might be, and that under the circum- 
stances then existing there was, an implied 
warranty of meichaiitali'le quality notwith- 
standing the sale was by a s.imple, which 
sample was itself not of merchantable quali- 
ty, the defect not being discoverable upon a 
reasonable examination of the sample. 

The point urged in the defendants' argu- 
ment, that the plaintiffs' remedy was de- 
stroyed by their acceptiince of the goods, was 
not taken at the trial, and no ruling was 
asked adapted to raise the question as to the 
effect of such acceptance. For these reasons, 
in the opinion of a majority of the court, the 
entry must be: Exceptions overruled. 
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FIELDER T. STARKIN. 

(1 H. JtSl. 17.) 

Court of Common Pleas, Trinity Term, 1788. 

This was an action on tlie waiTanty of 
a mare, "that she was aound, quiet, and free 
from vice and blemish." 

Plea, non-assumpsit, on which issue was 
joined.— 

The cause came on to be tried at the last 
assizes at Thetford, before Mr. Justice Ash- 
hurst, and a verdict found for the plaintiff. 
It appeared on the trial, from the learned 
Judge's report, that the plaintiff had bought 
the mare in question of the defendant at 
Winnel fair, in the month of March, 1787, 
for 30 guineas, and that the defendant war- 
ranted her sound, and free from vice and 
blemish.— Soon after the sale, the plaintiff 
discovered that she was unsound and vicious 
(a), but kept her three months after this dis- 
covery, during which time he gave her phys- 
ic and used other means to cure her. At the 
end of the three months he sold her, but she 
was soon returned to him as unsound. Aft- 
er she was so returned, the plaintiff kept her 
till the month of October 1787, and then sent 
her back to the defendant as unsound, who 
refused to receive her. On her way ba,ck to 
the plaintiff's stable, the mare died, and on 
her being opened, it was the opinion of the 
farriers who examined her, that she had been 
unsound a full twelve-month before her 
death. It also appeared that the plaintiff 
and defendant had been often in company to- 
gether during the interval between the month 
of March, when the mare was sold to the 
plaintiff, and October, when he sent her back 
to the defendant; but it did not appear that 
the plaintiff had ever in that time acquainted 
the defendant with the circumstances of her 
being unsound. The jury found a verdict for 
the plaintiff with 30 guineas damages. 

Adair, Serjt., shewed cause. Le Blanc, 
Serjt., in support of the rule. 

Lord LOUGHBOROUGH— Where there is 
an express warranty, the warrantor under- 
takes that it is true at the time of making it. 
If a horse which is warranted sound at the 
time of sale, be proved to have been nt that 



time unsound, It is not necessary that he 
should be returned to the seller. No length 
of time elapsed after the sale, will alter the 
nature of a contract originally false. Nei- 
ther is notice necessary to be given. Though 
the not giving notice will be a strong pre- 
sumption against the buyer, that the horse 
at the time of the sale had not the defect 
complained of, and will make the proof on 
his part much more difllcult. The bargain 
is complete, and if It be fraudulent on the 
part of the, seller, he will be liable to the 
buyer in damages, without either a return or 
notice. If on account of a horse warranted 
sound, the buyer should sell him again at a 
loss, an action might perhaps be maintained 
against the original seller, to recover the dif- 
ference of the price. In the present case it 
appears from the evidence of the farriers 
who saw the mare opened, that she must 
have been unsound at the time of the sale to 
the plaintiff. 

GOULD, J. — Of the same opinion, remem- 
bered many cases of express warranty, where 
a retm-n was not held to be necessary. 

HEATH, J.— If this had been an action 
for money had and received to the plaintiff's 
use, an immediate return of the mare would 
have been necessary; but as it is brought on 
the txprcss warranty, there was no necessity 
for a return to make the defendant liable. 

WILSON, J. — Of the same opinion, recol- 
lected a cause tried before Mr. Justice Buller 
at nisi prius, where the defendant had sold 
the plaintiff a pair of coach horses and war- 
ranted them to be six years old, which were 
in reality only four years old. It was con- 
tended that the plaintiff ought to have re- 
turned the horses; but Mr. Justice Buller 
held that the action on the warranty might 
be supported without a return, i As to part 
of the evidence being contrary to the ver- 
dice, the jury have a right to use their dis- 
cretion either in believing or disbelieving 
any part of the testimony of witnesses. 

Rule discharged. 

1 See Towers v. Barrett, 1 Term R. p. 136, 
and Buchanan v. Parnshaw, 2 Term R. 745. 



STATUTE OF FRAUDS. 



395 



BAUMAXN V. MANISTEE SALT & LUM- 
BER CO. 

(53 N. W. 1113, 94 Mich. 363.) 

Supreme Court of Michigan. Dec. 23, 1892. 

Error to circuit court, Manistee county; 
J. Byron Judl^ins, Judge. 

Action by Max Baumann, administrator 
of the estate of Ann McCormicli, deceased, 
against the Manistee Salt & Lumber Com- 
pany, insolvent. Judgment for defendant. 
Plaintiff appeals. Affirmed. 

McAlvay & Grant, for appellant. Uhl & 
Crane, for appellee. 

GRANT, J. Ann McCormick filed a claim 
against the defendant, which was insolvent, 
and whose estate was in the hands of re- 
ceivers. The receivers contested the claim. 
Two trials were had. Upon the first, Mrs. 
McCormick was a witness in her own be- 
half. A new trial was granted, and before 
the second trial she died. Her testimony 
was received in evidence upon the second 
trial. The claim is based upon three prom- 
issory notes executed by M. Englemann to 
the order of Mrs. McCormick, and aggre- 
gating $2,700. The court directed a ver- 
dict for the defendant. At the time these 
notes were given, Englemann lived in Man- 
istee, and was reputed to be a man of great 
wealth. Upon the face of the notes, there 
is nothing to connect the defendant with 
them. Englemann died before two of the 
notes became due, and his estate proved to 
be insolvent. Mrs. McCormick presented 
these notes in the probate court against his 
estate, and they were allowed. Failing to 
obtain her money against that estate, she 
presented a claim against the company, 
ilr. Englemann was president of the com- 
pany. It is apparent from this record that 
she loaned the money to Mr. Englemann, 
and, at the time the loans were made, 
she did not understand that she was loan- 
ing it to the defendant. It is now sought to 
make the defendant liable on the ground 
that the money was received by it, and 
to show this by certain entries upon Its 
books. The money, in the first instance, 
was loaned upon the credit of Mr. Engle- 
mann. The defendant's liability, if any. 
was therefore collateral, and its promise 
must be evidenced in writing, signed by 
it. How. St. § G185; Ruppe v. Peterson, f57 
Mich. 437, 35 N. W. 82. and authorities there 
cited. A writing which is relied upon to 
take the promise out of the statute must 
contain all the terms of the contract. Such 
promise cannot rest partly in parol and part- 
ly in writing. Hall v. Soule, 11 Mich. 494; 
Ayres v. Gallup, 44 Mich. 13, 5 N. W. 1072. 
Under these authorities, the evidence of 
Mrs. McCormick as to conversations be- 
tween Mr. Englemann and herself, or be- 



tween herself and any other officer of the 
corporation, for the purpose of connecting 
the entries upon defendant's books with the 
notes, was incompetent. Her conversation 
with Englemann was also incompetent, un- 
der 3 How. St. § 7545 i since he was an offi- 
cer of the corporation. 

Mr. Englemann was a member of several 
other firms, and was also engaged in an 
extensive business of his own. He bor- 
rowed money from the defendant to a large 
amount, and paid moneys to it from time to 
time. An account of these receipts, and 
payments by him, was kept upon defend- 
ant's books under the head of "M. Engle- 
mann, General." At his death the amount 
due the company on this account was $80,- 
000. An account was also kept on the de- 
fendant's books under the head of "M. En- 
glemann." Upon this account were enter- 
ed his family expenses, and similar per- 
sonal items. Mr. Englemann also kept a 
private cash book and journal, upon which 
were entered up these notes, as those for 
which he was personally liable. The entries 
under the head of "M. Englemann, Gener- 
al," which are relied upon by the plaintiff, 
are as follows: "M. Englemann, General. 
His note to Mrs. Ann McCormick 2-5 one 
year, 7 per cent.; taken up his demand note 
10th, 2nd, $600 currency from her first; to- 
tal, $400; total, $1,000." "M. Englemann, 
General. Received from Mrs. Ann McCor- 
mick, against his bills payable. No. 579 
first 29 six months, 7 per cent." "M. Engle- 
mann, General. Bill payable 799, 7-9, one 
year from date. Mrs. McCormick first, 
$700." The items received upon these notes 
appear upon defendant's cash account to 
the credit of Mr. Englemann. These en- 
tries do not show that Mr. Englemann bor- 
rowed this money as the agent of the de- 
fendant, and for its benefit. The natural 
inference is that he borrowed on his own 
account, and placed it to his credit on the 
books of defendant, to which he was large- 
ly indebted. The defendant was not, there- 
fore, an undisclosed principal. As already 
stated, parol evidence was incompetent to 
show that the notes were in fact the notes 
of the company. Bank v. Filer, 83 Mich. 
496, 47 N. W. 321; Insurance Co. v. Covell, 
8 Mete. (Mass.) 442; Fuller v. Hooper, 3 
Gray, 334; Jones v. Phelps, 5 Mich. 218; 
Kelsey v. Chamberlain, 47 Midi. 241, 10 N. 
W. 355; Pinan v. Babcock, 58 Mich. 301, 25 
N. W. 294. 

There is nothing in the case on which to 

13 How. St. § 7545: "And, when any suit 
or proceeding is prosecuted or defended by any 
corporation, the opposite party, if examined as 
a witness in his own behalf, shall not he admit- 
ted to testify at all in relation to matters which, 
if true, must have been equally within the 
knowledge of a deceased ofiicer or agent of the 
corporation; and not within the knowledge of 
any surviving officer or agent of the corpora- 
tion." 
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apply the doctrine of estoppel. The benefit 
to the defendant was not received directly 
from Mrs. McCormick, but from Englemann, 
who had loaned the money from her. By 



the transaction, defendant became Engle- 
mann's debtor, as to these moneys, and be- 
came in no sense her debtor. Judgment af- 
firmed. The other justices concurred. 
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FRANCIS V. BARRY. 
(37 N. W. 353, 69 Mich. 311.) 
Supreme Court of Michigan. April 13, 1888. 
Appeal from circuit court, Kalamazoo coun- 
ty. 

Action by Harriet Francis against Charles 
H. Barry, Jr., for damages for breach of con- 
tract to convey certain real estate. Judgment 
for plaintiff and defendant appeals. 

H. H. Riley and Howard & Roos, for appel- 
lant. D. Boudemau, for appellee. 

CHAMPLIN, J. This action was brought 
to recover damages for a breach of contract 
made by the defendant with the plaintiff, by 
which he agreed to sell and convey to her a 
certain store property situated in the village 
of Schoolcraft, in the county of Kalamazoo, 
Mich., for the consideration of $2,500.— $2,000 
to be paid-down in cash, and the balance by 
her note of $500. to be paid by the rent of 
the store as it accrued, at the rate at which it 
was being rented, to-wit, $400 per year, and 
which was payable In monthly installments. 
The declaration sets up that the contract is in 
writing, and consists of letters written be- 
tween the parties on and prior to July 1, 1886; 
that the defendant claimed to be the owner of 
the real estate described in the first count of 
the declaration as "a strip of land twenty-six 
feet wide, off of the north side of the north- 
west quarter of lot No. one hundred and thir- 
ty-two (132,) and also the north-east quarter 
of the same lot, excepting a strip twenty-two 
(22) feet wide on the south side of the last- 
named parcel, according to the recorded plat 
of the village of Schoolcraft, always reserv- 
ing from the north side of both parcels an un- 
divided one-half of the wall, and the land on 
which it stands," and generally known as the 
"Schoolcraft store," and the "Schoolcraft-store 
property." The declaration also alleges that, 
at the request of defendant, the completion of 
said agreement by the parties was extended 
until, to-wit, September 15, 1886, when de- 
fendant ascertained he had no title to the prop- 
erty, but that the same was in Charles H. 
Barry, Sr., father of defendant; and defend- 
ant stated that he would procure a deed from 
his father, to be made to plaintiff, of said 
property, within a reasonable time after said 
15th day of September and requested plain- 
tiff to allow him a reasonable time to procure 
such deed, which plaintiff consented to do. 
Plaintiff avers that at all times from said July 
1, 1886, until November 18, 1886, she was 
ready to accept from defendant a deed of the 
said premises, and pay defendant the amount 
which she had agreea to pay him, as aforesaid, 
and so notified defendant at several times; 
and within a reasonable time after said loth 
day of September, 1886, she so notified the de- 
fendant, and offered to carry out her contract 
with him, and requested him to carry out said 
2oatract with her, and convey, or cause to be 
conveyed, to her said property; that defend- 
ant did not nor would, within a reasonable 
Hmp nftpv Julv 1. 1886, nor within a reason- 



able time after September 15, 1886, carry out 
his said contract, or convey, or procure to be 
conveyed, to plaintiff the said premises; but, 
before said reasonable time had elapsed, said 
defendant sold the premises to one William 
Roberts, and procured a deed thereof to be 
made to him by said Charles H. Barry, Sr., 
for a consideration of $3,000; and by reason 
thereof said defendant placed it beyond his 
power to carry out liis contract with plaintift, 
and by that act excused plaintiff from mak- 
ing any formal tender of the purchase money 
to him, although plaintiff was ready and will- 
ing, and offered, to pay the same to defendant 
as soon as he would have made to her such a 
conveyance as he agreed to make. The law 
appears to be well settled that a complete aud 
binding contract may be created by letters, or 
other writings, relating to one connected trans- 
action, if. without the aid of parol testimony, 
the parties, the subject-matter, and the terms 
of the contract may be collected. Allen v. 
Bennett, 3 Taunt. 169; Jackson v. Lowe, 1 
Bing. 9; Dobell v. Hutchinson, 3 Adol. & E. 
355; Jones v Williams, 7 Mees. & W. 4.03; 
Telegraph Co. v. RaUroad Co., 86 111. 240; 
Moore v. Mountcastle, 61 Mo. 424; Abbott v. 
Shepard, 48 N. H. 14. The plaintiff recov- 
ered judgment in the court below, and defend- 
ant brings the case into this court by writ of 
error, and insists that the judgment ought to 
be reversed for the following reasons: "(1) 
Because the plaintiff failed to show a suffi- 
cient description of the property; (2) because 
she failed to show a sufficient contract, in writ- 
ing, to take the case out of the statute of 
frauds, and for the reason that the minds of 
the parties never met in contract relations; 
(3) because, all the evidence there was in the 
case bearing on the contract being undisputed, 
the court erred in submitting it to the jury to 
determine whether or not there was a contract; 
there was nothing in the case to submit 
to a jury; (4) there was error in the admis- 
sion of other evidence to which we will spe- 
cifically call the attention of the court." The 
correspondence is too lengthy to warrant us 
in setting it forth in detail. It consisted of 
letters written to and from the defendant. 
Those written tc defendant were, for the most 
part, written by plaintiff's husband, and, as 
she testifies, at her request; and the replies 
to such letters were addressed to him by the 
defendant. As no question is made as to his 
authority to so act for plaintiff, but the cor- 
respondence conducted by him has been treat- 
ed throughout as hers by both parties, we 
shall so regard it. Notice was given to the 
defendant to produce the letters written by 
and on behalf of the plaintiff upon the trial 
of the caiise, and. upon being requested so to 
do upon the trial, defendant's counsel replied: 
"We have some of them, and some of them 
have been destroyed." No explanation was 
given of the reason why, or the circumstances 
under which, they were destroyed, or by 
whom. No great lapse of time occurred dur- 
ing which they might become lost as deemed 
unimportant. The correspondence closed in 
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the fall of 1886, and this suit \fas commenced 
soon after, and was tried in June, 1887. He 
was apprised by a letter from her of date Oc- 
tober 8, 1886, to which he replied under the 
same date, that she was advised that his let- 
ter made out a contract of sale, and hence he 
would see the 'mportance of preserving the 
correspondence so far as it was iu his hands, 
especially if it failed to show what was the 
subject-mattf>r of the sale. The plaintiff was 
under the necessity of resorting to secondary 
evidence of that portion of the contract. And 
if there should be any discrepancy between 
the parties in their testimony regarding (he 
contents of such letters as he received, and 
failed to produce, the presumption, from the 
fact of his having destroyed testimony in his 
hands, would be against his assertion, and in 
favor of hers, which the jury would be en- 
titled to consider when weighing their testi- 
mony. The correspondence starts with a let- 
ter written by the plaintiff to defendant, asli- 
ing him if he would sell that Schoolcraft store 
for $3,000, and take $1,000 in goods; to which 
he replied, under date of December 22, 1884: 
"I will sell the property for $3,000, but I 
can't take goods. We have a big stock, and 
are trying to reduce it, but it is slow business. 
Can you tell me any one who will let me have 
$2,000 on the property. I would like to raise 
that amount. Please let me know, and 
oblige." She afterwards wrote offering him 
$2,500 for the store,— $2,000 in money, and 
$500 in notes, and a^iply the rent on the notes. 
He replied August 26, 18S5, saying that he 
could not sell that property for less than $3,- 
000, and that it seemed to him that she would 
do well to buy it at that price, and offering to 
take $2,500, and her note for the other $500, 
and count the rent against it of the lease, 
which would pay more than half of it. Plain- 
tiff again wrote him, offering him $2,000 in 
money, and her note foi* $500, and let the rent 
apply on the note; to which he replied Sep- 
tember 7 or 9, 1885, as follows: "I will sell 
you that property for what you offer, if you 
give me the rent until April 1st. I want to 
sell it. I hare no time to attend to it, or look 
after it. It's cheap, I am sure, and thought 
I never would sell for that; but I think it's 
best to let it go, if I can get that for it." To 
this plaintiff replied, October 8, 1885: "Will 
say to you that I will take the property as 
soon as I can raise the money. Think I can 
in a few weeks. I talked with Mr. Hoyt yt s- 
terday. He told me he thought he could raise 
the money for me." No contract seems to 
have been consummated between the parties 
up to this time. The next containing any- 
thing is a part of a letter produced by plain- 
tiff, which is dated November 10, 1885, and 
contains a part ot a sentence written by de- 
fendant: "T hope you will take the property 
and * * *" The balance of the letter plain- 
tiff testifies is lost. The matter continued thus 
until March 1, 1886, when defendant wrote: 
"I expected to hear from you before this time, 
or see you. Do you think you will take the 
property? Please let me know, and oblige." 



To this plaintiff '•eplied that she would raise- 
the money as soon as possible, by the fore 
part of April, she thought. He waited until 
May 10, 1886, when he wrote again: "Is it 
expected that you will take the property soon? 
I must sell it, or raise some money on it, 
soon. If you cannot raise the whole I will 
take $2,000, and rent for the rest." Plaintiff 
does not testify that she made any response 
to this letter; and May 14, 1886, defendant 
writes plaintiff's husband: "I supposed until 
yesterday that the store at Schoolcraft was 
rented, when Mr. Robbins sent word to know 
if I would sell it to him." He tells him that 
he is going home the next Monday to be gone 
two or three weeks; that he had sent word to 
Mr. Robbins that he would sell, or that he 
could talk to Mr. Fiancis about it; that he 
told him he thought the property could be 
bought for about $3,000 and payment down. 
The plaintiff replied to this that the store was 
already rented to good, responsible parties, and 
that she thought it was better that it should 
remain as it was; that she wrote him that 
she would have the money in a few days. On 
the 17th of May, 1886, defendant wrote to D. 
H. Francis: "Your letter received, and all 
satisfactoi-y. * * * So it is all right, and, 
when you can raise the money, I will take it. 
I shall be gone about two weeks. Let all 
stand as it is until I get back. Raynerstown 
is my address." Up to this time it will he 
seen that no bargain had been concluded. 
While the terms had been agreed upon, still, 
it was held in abeyance, and depending upon 
plaintiff's raising the $2,000 to be paid down. 
She was not in a position to perform, or aslv 
performance. Plaintiff made her arrange- 
ments to raise the money by a loan upon the 
property from a Mr. Seaman, who resided in 
New York, through Judge Stearns of Kalama- 
zoo, and the money arrived for tliat pmTpose 
in Kalamazoo on the 18th of May, 188ii. 
Plaintiff thereupon wrote defendant before he 
left for New York, notifying him that the 
money was ready. He replied from Rayners- 
town, N. Y., May 21, 1886: "Yours just re- 
ceived, and I am glad to hear of your suc- 
cess in raising the money. I need it verj"^ 
much. I shall be back the last of next week, 
or the fore part of the one following, and will 
let you know when I get there." Plaintiff 
then wrote him that the money was here, and 
she would like to have a deed, and have the 
papers delivered, and returned back. He re- 
plied as follows: 

"Raynerstown, New York, July 1, 1886. 

"Friend Francis: Your letter received,— 
came to-day. In answer will say I will give 
you a deed of this date, July 1, 1886, and take 
the rent up to that date, take $2,000, and tlie 
notes for tbe balance ajd will attend to it 
just as scon as I get back, if satisfactory. 
"Yours, etc. C. H. Barry." 

No written response was made to this let- 
ter, but the plaintiff let the matter rest, as 
requested by defendant. She arranged to 
hold the money so as to be able to carry out 
the contract on her part. He did not return 
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to Michigan as soon as lie had expected. 
Plaintiff wrote him that the money was ly- 
ing useless, and she regretted it, and defend- 
ant wrote her, under date of August 17, 1886: 
"I regret it all as much as anybody, for i 
have been paying 8 per cent, for the money, 
and need more at the bank all the time. But 
I could not get back sooner. Will be there 
sure by Monday or Tuesday, and perhaps 
Saturday. Will let you know." She wrote him 
again to know when he was coming up, and 
at what time he thought he would be here to 
arrange the matter; to which he replied, Au- 
gust 28, 1886: "Your letter came last night, 
and I intended to go up on the morning train, 
but missed it. I have looked everywhere for 
the deed you gave me, but cannot find it, but 
can get the description there. Please have 
the papers made out, and then we can fix 
the business up quick. » • * i will not be 
up until Monday morning on the early train, 
and must go back on the noon." Plaintiff, in 
accordance with this request, procured Mr. 
Stearns to prepare the papers, and had the 
deed and papers all prepared, and Mr. Barry 
came to Kalamazoo on the Monday, as he had 
appointed. On his arrival he ascertained that 
there was an undischarged mortgage upon 
the premises, and either at that time, or a 
few days later, he ascertained that the rec- 
ord did not show him to be the owner of the 
premises, but that the title of record was in 
his father. He insisted that he supposed that 
he was the owner, and stated that he must 
have a deed at home that had not been re- 
corded, but he undertook to rectify the title. 
He did get the mortgage discharged of record, 
and directed his father to make a deed to de- 
fendant; but, on receiving offer of $3,000 
from another party, he directed his father 
not to execute the deed to defendant, but to 
the other party. He received $1,500 of the 
purchase money from the pui'chaser, and 
took a mortgage for the balance running to 
him (the defendant.) 

We are of opinion that a complete and bind- 
ing contract is plainly deducible from the let- 
ters, and that they contain all the essential 
terms requisite to comply with the statute 
(section 6181, How. St.) It appears that the 
minds of both parties met upon the same 
terms. The offer embraced in the letter of 
July 1, 1886, so far as it contained new propo- 
sitions, appears to have been unconditionally 
accepted and acted upon by the plaintiff, al- 
though there does not appear to have been 
any express acceptance in writing. The 
notes and manner of payment are made suf- 
ficiently certain, by implication, by reference 
to the preceding letters. No parol testimony 
is necessary to be resorted to in order to sup- 
ply the essential terms of the contract. Con- 
cisely stated, the correspondence shows an 
offer by defendant to sell and convey to the 
plaintiff' the property known as the "School- 
craft-store property," for $2,500,— $2,000 in 
cash on delivery of deed, and two notes 
amounting to $500, to be signed by plaintiff'. 



and payable from the rents of the property 
sold, the rent accrued to April 1st, the date 
which the deed was to bear, to be applied on 
the notes; and the acceptance of this oft'er by 
plaintiff is proved. This conclusion disposes 
of the second point raised by counsel tor de- 
fendant. 

Upon the first point raised, the writing con- 
tains a sufficient description to identify the 
property. The plaintiff' had formerly owned 
the property, and had conveyed it to defend- 
ant's father, and defendant supposed that it 
had been conveyed to him, and plaintiff' knew 
nothing to the contrary. Plaintift''s husband 
appears to have acted for defendant in rent- 
ing the property, collecting the rent, and re- 
mitting it to defendant. And the description 
contained in the first correspondence as "the 
Schoolcraft store," and referred to by defend- 
ant in the same way, in his letter of May 14, 
1886, is a sufficient designation to convey the 
property in a deed, and so described would 
convey the parcel of land, upon which the- 
store stood, known, used, and occupied there- 
with. After having designated it in the cor- 
respondence as "the Schoolcraft store," the 
subsequent correspondence conveyed a def- 
inite meaning when it referred to it as "the 
property." Both parties understood what 
property was meant, and so would a stranger 
to the parties, and to the property, fully com- 
prehend that the term "property" referred ta 
and meant the Schoolcraft-store property. 

The third point must be overruled. We 
hold, as a legal conclusion from the undis- 
puted facts, there was a contract as alleged, 
and the court should so have charged 'the 
jury. But, the jury having found a verdict 
for the plaintiff, the defendant was not preju- 
diced by the error of the court. The fifth 
point is overruled. The sixth point refers to 
the ruling of the court upon the admission of 
testimony. There are 19 errors assigned upon 
rulings of this kind. Two of them relate to 
testimony which the court admitted relative 
to the item of $60 interest which plaintiff' 
paid for the use of the money she had ar- 
ranged for, and which was held for her 
awaiting defendant's action, and the items 
of expense which plaintiff' incurred in repair* 
upon the store while she was in possession, 
and in the expectation of obtaining the legal 
title, in accordance with her contract. The 
error, if any was committed, in admitting 
this testimony, (which we do not decide,) was 
corrected by the court in his charge to the 
jury. He instructed them that plaintiff' could 
not recover for these items, and the amount 
of the verdict which the jury returned, shows 
that they obeyed the instruction of the court 
in that respect. The other errors assigned 
upon the admission of testimony are over- 
ruled; and, perceiving no error whatever in 
the errors assigned upon the record, the judg- 
ment is affirmed. 

SHERWOOD, C. J., and MORSE andi 
LONG, JJ., concurred. 
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AUSTRIAN & CO. v. SPRINGER. 

(54 N. W. 50, 94 Mich. 343.) 

Supreme Court of Michigan. Dec. 23, 1892. 

Error to circuit court, Kent county; Allen 
C. Adsit, Judge. 

Action by Leo Austrian & Co. against 
Nathan Springer for failure to deliver goods 
contracted to be sold by defendant to plain- 
tiffs. There was a verdict in plaintiffs' favor, 
and defendant brings error. Affirmed. 

The contract was entered into, on defend- 
ant's behalf, by Frank O. Fitton, a soliciting 
agent employed by defendant. At the trial, 
plaintiffs introduced evidence of a custom all 
over the country for such agents to accept 
orders without conference with their prin- 
cipals. The deposition of one Lisen, defend- 
ant's manufacturing agent, was also intro- 
duced in evidence. On cross-examination of 
this witness, plaintiffs sought to show that 
his order had not been filled because defend- 
ant had entered into a combination or as- 
sociation with other manufacturers not to sell 
goods to American houses for a certain time. 
On the subject of Fitton's authority to bind 
defendant, the court charged as follows: 
"When one employs another as his agent to 
sell goods or other property, and knows, as 
a . matter of fact, that he. In so acting, as- 
sumes to make contracts with his customers 
absolutely binding on his principal, leaving 
no option on his part to repudiate or reject, 
leaving the agent clothed with apparent au- 
thority to malte such contract, in the absence 
of any proof of hmitaUon or restriction upon 
bis authority, the presumption must prevail 
that the agent is acting within tlie scope of 
his authority, and the principal is bound by. 
bis acts. So that if you believe in this case, 
from the evidence, that the defendant had, 
prior to March 21, 1890, employed Fitton as 
bis agent to sell German looking-glass plates 
in Chicago and elsewhere in the United 
States, and had clothed him with apparent 
authority to make contracts for the sale of 
such goods, and the plaintiffs had knowledge 
that he was so acting, then, in the absence of 
any proof of limitation or restriction on his 
a,uthority, he must be presumed to have been 
a general agent of the defendant, clothed 
with power to accomplish the purpose of his 
agency, to wit, make contracts for the sale of 
goods, binding alike on the purchaser and the 
seller." "If you shall find that the defend- 
ant did clothe him with the apparent author- 
ity of a general agent for the purpose of 
making sales of his goods, he is bound by 
bis acts, within the general scope of his 
authority, even though they may have been 
in violation of his Insti-uctions, if the plain- 
tiffs had no notice of his instructions." "The 
presumption is that one known to be a general 
agent is acting within the scope of his author- 
ity, and a party dealing with him is not 
bound to make Inquiry concerning such au- 
thority. Wliile there is no proof of actual, 



express authority given by defendant to Fi1> 
ton to accept orders for glass, yet the jiuy 
have the right to infer such authority, and 
such express authority, from the evidence 
in the case, if, to the minds of the jury, the 
evidence convinces them that such authoritj- 
was given." "The evidence of defendant's 
knowledge may be derived from the acts of 
the parties, proved to have taken place be- 
tween them, relating to the business of the 
agency, if such acts convince you that such 
authority was given or was not given." "The 
question is not, what was the authority ac- 
tually given? but, what was the party dealing 
with the agent justified in believing the author- 
ity to be'/" "If you find that the defendant 
pui Ills price list of these goods in the uanas 
of Fitton for the purpose of enabling him to 
sell them, that would amount to an implied 
authority to him to sell them, no notice of 
the contrary being shown or appearing; and, 
unless he did sell them in other than the usual 
manner, the plaintiffs were not under ob- 
ligation to inquire as to the agent's authority. 
If he did sell them in an unusual manner— or 
offered to— to the plaintiffs, that fact should 
have put them on ■ inquiry, and thereby to 
have obtained knowledge of the limited agen- 
cy of Fitton, if in fact his authority was 
limited." "In order to hold the defendant 
liable, under the facts of this case, for the 
acceptance by Fitton of the order given by 
the plaintiffs, if made in good faith and the 
exercise of reasonable care on the part of 
plaintiffs, it is not necessary that the plain- 
tiffs establish a custom on the part of the 
soliciting agents to accept orders." "Unless 
you find that such custom prevailed generally, 
was certain and reasonable, you cannot find 
that Fitton's authority to bind the defendant 
was enlarged by any usage of this particular 
trade or local custom prevailing at Chicago 
or elsewhere, unless you find that defendant 
had knowledge of such local custom, and, in 
order to show defendant's knowledge of such 
custom, it Is not necessary to produce direct 
proof on the subject. The jm-y have the 
right, if they think the evidence warrants it, 
to Infer such knowledge from the defendant's 
relations to and knowledge of the trade, and 
from all the evidence in the case." 

John T. Miller and Taggart, Wolcott & 
Ganson, for appellant Stuart & Knappen, 
for appellees. 

McGRATH, C. J. Plaintiffs are manufac- 
turers of furniture, at Chicago, lU., and de- 
fendant Is a manufacturer of glass at Fueith, 
Bavaria. On the 21st of March, 1890, one 
Frank O. Fitton called at plaintiffs' ofliee, 
gave to plaintiffs' manager a card as agent 
of defendant; "said he came to sell me Ger- 
man looking-glass plates for importation; that 
he was selling for defendant,— and quoted 
prices;" and after some negotiations plain- 
tiffs signed a written order drawn up by 
Fitton, which Is as follows: "[Letter lioad- 
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ing of Leo Austrian &, Co.] Chicago, March 
21, 1890. Nathan Springer, Fuerth, Bavaria 
—Dear Sir: Please enter our order for fol- 
lowing Gei-man looking-glass plates; same to 
be shipped as soon as possible,— not later 
than May 15th,— and f. o. b. CWcago; freight 
to be prepaid to New Yorlv, and duty and 
freight from New Yorl£ to be paid by con- 
signee, and deducted from invoice. [List 
given.] Terms and discount: 60—10—24 on 
plain; 60— 10— 5— 2% on beveled. The size 
10% by 17, beveled, being quoted at net 37% 
cents, f. o. b. Chicago. Net 60 and 90 days. 
Leo Austrian & Co." Fitton drew up, signed, 
and delivered to plaintiffs, the following: 
'•[Letter head of Leo Austrian & Co.] Chi- 
cago, March 21, 1890. Ordered from Nathan 
.Spiinger, Fuerth, Bavaria, following German 
mirrors, to be shipped soon as possible, — ^not 
later than May 15. Terms, f. o. b. Chicago. 
Net 60 an^ 90 days. [List of glass, prices, 
terms, and discounts, same as in order signed 
by plaintiffs.] Frank O. Fitton, Agent." 
Fitton said he would accept the order. The 
discounts were from list prices. Plaintiffs had 
a price list, on which Fitton gave the dis- 
counts. The defendant did not deliver the 
goods. About May 1, 1890, plaintiffs received 
from defendant the following letter: "[Letter 
head of N. Springer.] Fuerth, Bavaria, April 
1.5, 1890. Mess. Leo Austrian & Co., Chi- 
cago, lU. — Gentlemen: Your valued order 
March 21st, duly to hand, and regret not to 
be able to execute it in the time specified. 
Hoping to hear from you later, I remain, truly 
yours, N. Springer." Leo Austrian says: "Upon 
receipt of that letter, I wrote to defendant. I 
suppose my letter was sent out of the office 
as all the mail is. The letter copy book was 
accidentally destroyed. Up to the 1st day of 
.July, I expected that the order would be 
filled. On June 28, 1890, I placed an order in 
.Vew York. They would give me no price 
at the time, but the order was placed sub- 
ject to July prices." This suit is brought 
to recover the difference between the prices 
named m the order given to Fitton and the 
prices paid. Plaintiffs recovered, and de- 
fendant appeals. 

The first question raised is that the evi- 
dence fails to show a contract between the 
parties: (1) The order signed by plaintiffs 
and the paper signed by Fitton do not 
constitute a contract; and (2) it does not 
appear in evidence that Fitton had author- 
ity to make a binding contract. These 
two propositions practically resolve them- 
selves into one; for, if Fitton had author- 
ity to bind defendant, the procurement 
and receipt of the order was sufficient, in 
itself, to create a contract. Kessler v. Smith, 
(Minn.) 44 N. W. Rep. 794. In that case the 
order was solicited at St. Paul, Minn., by 
one of the firm, and was addressed to the 
firm at New York. In Heffron v. Armsby, 
61 Mich. 505, 28 N. W. Rep. 672, a memoran- 
dum oif sale was signed by the purchaser 
only, and delivered to the soliciting agent. 

YANZILB SBL. CAS. SALES— 26 



It was held that, if the agent was authorized 
to act for the vendor, the memorandum w^s 
sufficient to satisfy the statute of frauds, 
In addition to the receipt of the order by tlie 
agent, the agent executed an acknowledg- 
pient, "Ordered from Nathan Springer," etc., 
and signed it, "Frank O. Fitton, Agent." 
This cannot be treated as a mere receipt 
for an order, nor is it an acknowledgment of 
a request to enter an order, but rather an 
acknowledgment of the entry of the order 
signed by Fitton as agent for his principal. 

As to the authority of the agent, there is 
no evidence of any limitation upon his pow- 
ers. It appears that he was the agent of de- 
fendant. He was in defendant's employ, and 
sent out for the express purpose of taking or- 
ders for glass. He was a resident of the 
United States, and was employed by letter. 
He held himself out as an agent, and that to 
defendant's Imowledge. In his correspond- 
ence vrtth his principal, he wrote upon a let- 
ter head In which his name appeared as 
"manufacturer's agent." The only question 
that can be raised under this record is as to 
the extent of his authority. Parties dealing 
with an agent liave a right to presume that 
his agency is general, and not limited. Me- 
thuen Co. v. Hayes, 33 Me. 169; Trainer v. 
Morrison, 78 Jle. 160, 3 Atl. Rep. 185. And 
the presmnption is that one known to be an 
agent is acting within the scope of his au- 
thority. Inglish V. Ayer, 79 Mich. 516, 44 N. 
W. Rep. 942. Plaintiffs went further. Evi- 
dence of persons who had dealt vrith de- 
fendant through this agent was introduced 
to show the character of his agency. This 
was competent. Heffron v. Armsby, supra; 
Hauglitoa v. Maurer, 55 Mich. 323, 21 N. ^^'. 
Rep. 420; Gallinger v. Traffic Co., 67 Wis. 
529, 30 N. W. Rep. 790. One Selkln testified 
tliat he had known defendant since January, 
1889; that for three years the firm of which 
he was a member had been buying glass 
from defendant,— a part of that time through 
Fitton; that orders had been given by his 
firm, through Fitton, in July, 1889, Septem- 
ber, 18S9, and February, 1890. In December, 

1889, witness received an invoice from de- 
fendant of the September order, on the head- 
ing of which was printed the words, "Agents 
are not authorized to collect or receive money 
on my account." The witness says, further: 
"Mr. Fitton solicited, in person, the order, 
which I handed to him personally, and the 
order mailed to him was solicited by him, in 
person, during the same time we purchased 
goods direct from the defendant. Springer. 
The defendant mailed us two price lists, and 
Mr. Fitton has at divers times made quota- 
tions verbally to us. I have other bills show- 
ing sales from Springer to H. Lieber & Co., 
either verbally or tlirough correspondence, 
but am imable to fix any dates as to when 
such orders were given." One Pugh testified 
that he had acted as agent for defendant, Na- 
than Springer. That on the 15th day of May, 

1890, he became the partner of Warren O. 



402 



STATUTE OF FRAUDS. 



Dewey, who was at tliat lime the agent at 
Grand Rapids for the defendant, for the sale 
of his products. That the agency ended on 
the 1st of July, 1890, by reason of Nathan 
Springer's entering into a pool, in conse- 
quence of which he could not sell to parties 
outside of the combination. "We weie au- 
thorized to take orders for the defendant for 
German looking-glass plates." That "we 
were in the habit of accepting orders with- 
out submitting them to the defendant, except 
in cases where a new account was opened, 
when the name was referred by us to the 
linancial agent at New York of the defend- 
ant, for the purpose of ascertaining the finan- 
cial standing of such new customer, in such 
oases, where the standing of such new cus- 
tomer was doubtful. The defendant knew of 
this habit, and filled orders that were sent to 
him. We were apprised of the prices at 
which we were authorized to make sales 
either by cablegra)n or by letter. I do not 
know Frank O. Fitton. I do not know 
whether he was an agent of the defendant, 
but I know he was reputed to be, and was 
generally acknowledged to be such an agent, 
among the trade." It is well settled that the 
authority of tlie agent must depend, so fa,r 
as it involves the rights of iimocent third 
persons, who have relied thereon, upon the 
character bestowed, rather than the instruc- 
tions given. In other words, the principal is 
boimd to third persons, acting in Ignorance of 
any limitations, by the apparent authority 
given, and not by the express authority. Me- 
eliam, Ag. "83. The question is not, what was 
the authority actually given? but, what was 
the plaintiff, in dealing with the agent, justi- 
fied in believing the authority to be? Price 
V. Earl of Torriugton, 1 Amer. Lead. Cas. 
567, 508; Griggs v. Selden, <Vt.) 5 Atl. Rep. 
504; Insurance Co. v. Pierce, 7-5 111. 420; 
Packet Co. v. Parker, 59 111. 23; Inglish v. 
Ayer, 79 Mich. 516, 44 N. W. Rep. 942. What- 
ever attributes properly belong to the 
character bestowed will be presumed to 
exist, and they cannot be cut off by private 
Instructions of which they who deal with the 
agent are Ignorant. Among those attributes 
is the power to do all that Is usual and 
necessary to accomplish the object for which 
the agency was created. Mecham, Ag. 647; 
Tobacco Co. v. Jenlson, 48 Mich. 459^62, 
12 N. W. Rep. 055. Parties sent out by 
manufacturers to solicit orders are held out 
to the trade as having authority to act ac- 
cording to the general usage, practice, and 
course of business conducted by such, man- 
ufacture! s through such agents; and the 
question of what is usual or necessary to be 
done by such agents is ordinarily for the 
jury. In the present case tlie principal was 
removed thousands of miles from the cus- 
tomer, at a point where, in the ordhiai-y 
course of mail, it would talie from four to 
six weeks to exchange letters. We find no 
error lu the lustnictious given upon the point 
discussed. 



The second and third assignments of error 
relate to the admission of testimony tending 
to show a custom m selling glass to furniture 
manufacturers— First, as to the means of 
making such sales; and, second, as to the ac- 
ceptance of orders by agents making the 
sales. The evidence was objected to, un- 
less coupled with a proposal to bring home to 
the defendant knowledge of such custom. 
One of the witnesses had resided in Grand 
Rapids; was then a resident of Chicago; had, 
while at Grand Rapids, act;ed as agent for 
defendant; and, while such agent, had habitu- 
ally accepted orders without conference with 
defendant, and to his knowledge. Another 
witness was a resident of Chicago, but had 
been connected with a firm of manufacturers 
and importers of looking-glass, having their 
place of business in New York, and their fac- 
tories at Fuerth,. Bavaria. Another was a 
salesman, engaged in Illinois and Wisconsin, 
selling mirrors as agent for foreign manufac- 
turers. Another witness was a member, at 
Indianapolis, of a firm dealing in mirror 
glass, and had been connected vrttti the finn 
for 22 years. For 3 years the firm had been 
buying mirror plates from defendant, and 
several orders had been given through Fit- 
ton, as agent for defendant. This evidence 
tended to show that the custom was not a 
purely local one, but one that prevailed gen- 
erally. The i-ule is that the custom must he 
one so well settled and notorious as to raise 
the presumption that it was known to buyer 
and seller. Mecham, Ag. 348. This presump- 
tion was not, therefore, rebutted by defend- 
ant's testimony that he was not aware of 
such custom, although it might have been, 
had the custom been shown to have been a 
purely local one. This was shown to be a 
general custom pertaining to the glass trade 
in this country, and not confined to any par- 
ticular locality, as was the case in Pennell v. 
Transportation Co., 53 N. W. Rep. 1049, de- 
cided at the present term. 

Upon the question of damages, it is insist- 
ed that immediately after the receipt of de- 
fendant's letter, or in the early part of May, 
the advance In the price of glass was but 
light, and that plaintiffs should have at that 
time suppUed themselves, but, instead of so 
doing, they waited imtil the latter part of 
Jime, at which time the advance was much 
greater. The general rule Is that the meas- 
ure of damages lor a breach of contract to 
seU and deliver personal property, when the 
purchase price has not been paid, Is the dif- 
ference between the contract price and the 
market price at the time and place of the 
promised delivery. HaskeU v. Hunter, 23 
Mich. 305; 2 Sedg. Dam. 365. The goods 
were to be deUvered at Chicago, and were to 
be shipped not later than May 15th. In Oie 
ordinary course it would talie from 30 days 
to 2 months for them to arrive at Chicago. 
The times of payment fixed by tlie contract 
were net 60 and 90 days after delivery at 
Chicago. The plaintiff testified that he placed 
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a number of ordere during the month of 
June, but that the parties refused to ship 
the goods. There was abundant testimony 
tending to show that dealers dechned and 
evaded contracts or shipments during that 
month, in expectation of an advance in prices. 
He says: "I tried to maise larger purchases 
in June. I tried to buy of llr. Hart and Mr. 
Gloecker, and I went myself to New Yorls, 
personally, to buy. I could not get glass. 
They gave me prices all right, but, when 1 in- 
quired for such sizes as I needed in my 
business, they uniformly said: 'We have not 
got them now. Wait a few weeks, and we 
win ^ve them to you.'" Referring to cer- 
tain New Yorli houses, he says, further: "I 
believe those were the only four houses in 
New Tork that I had any dealings with, and 
I tried to buy glass of them at that time. I 
made an effort to buy glass, and they uni- 
formly told me that they had none for sale 
just now; to wait a few days, and I could 
have all the glass I wanted." He placed an 
order on June 27th, but it was taken subject 
to the July advance. One of defendant's wit- 
nesses testifies that he gave an order to de- 
fendant in the latter part of May, and it was 
declined. It was held in Groodrich v. Hub- 
bard, 51 Mich. 62-70, 16 N. W. Rep. 232, 
that, the plaintiff not having elected to con- 
sider the contract broken before the arrival 
of the time for its full performance, he was 
entitled to the difference in value as of tliat 
time. See, also, Schraertz v. Dwyer, 53 Pa. 
St. 335; Kribs v. Jones, 44 Md. 398. 

The court instructed the jury that plain- 
tiffs were entitled to wait a reasonable time 
for the goods to reach Chicago, after the 
final date of shipment, and in this we think 
there was no error. It is veiy evident from 
this record that there was, in fact, no market 
price for mirror glass during any time in the 
month of June, and under the testimony the 
goods could not have reached plaintiffs be- 
fore some time in that month. 

The testimony of defendant's manager was 
taken by deposition. He testified that he 
wrote the letter to plaintiffs dated April 15, 
1890, and that the defendant did not have the 
manufacturing capacity to fill the order at 
tliat time, and imdertook to give additional 
reasons why the order had not been filled, 
viz. that the order included a size not con- 
tained in the list, and that he was unwilling 
to give plaintiffs credit to the amoimt of the 
order. On cross-examination the witness tes- 



tified that they had refused to ship an order 
given by the Kent Furniture Company of 
Grand Rapids, dated May 24, 1890, takm by 
one Dewey; that on the 20th of May, 1890, 
they cabled Dewey to take no more orders; 
that he had a brother to whom he wrote, 
asking him to effect a settlement by which 
the moneys ovring from the Grand Rapids 
Fm-niture Company to the defendant, held 
back by reason of damages claimed for fail- 
ure to fill orders, might be paid over. The 
contract with the association is dated June 
30, 1890. Therefore, it could have nothing to 
do with the rejection of these orders. "Ques- 
tion. What is the name of that associa- 
tion referred to in that letter? Answer. I 
may have referred in my letter to a contract 
which Mr. Springer had subsequently made, 
on the 30th of June, 1890, with the German 
Looking-Glass Company, of New York. Q. 
For what period of years did the contract re- 
ferred to in that letter nm? A. From June 
30, 1890, to December 31, 1892. Q. In that 
letter, did you not state, in substance, to 
your brother, that you were satisfied tjie de- 
fendant had made a mistake in going into 
that contract with the association referred to, 
and tliat you and defendant desired now to 
make such arrangements with the Grand 
Rapids furniture trade as to be able to re- 
gain their patronage when the term of years 
for which defendant was under contract not 
to sell to American houses should expire? A. 
Yes, it may have been said,— something of that 
kind. I keep no copy of my private letters." 
These questions were objected to, but the 
objections were overruled, and we think proi)- 
erly. This was cross-examination, and the 
testimony tended to show reasons for the 
failure to fill the order, other than given. 
The jury were instructed that the testimony 
was admitted for that purpose only. 

A witness who had written a letter in which 
he had referred to an association was asked 
to name the association referred to. The 
question did not necessarily call for the con- 
tents of a written insti-ument. 

The testimony called for in the question put 
to the witness Creque, and excluded, was 
substantially given by the witness. Evidence 
admitted without objection tended to prove 
the assertions made by counsel for plain- 
tiffs in his opening. 

The rules laid down dispose of the other 
questions raised. The judgment is afltaned. 
The other justices concurred. 
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WARN'ER V. TEXAS & P. RY. CO. 

(4 G. C. A. 673, 54 Fed. 922.) 

Circuit Court of Appeals, Fifth Circuit. 
March 13, 1893. 

In error to the circuit court of the United 
States for the Eastern district of Texas. 

Action by Charles Warner against the 
Texas & Pacific Railway Company to re- 
cover damages for breach of contract. The 
court directed a verdict for defendant, and 
entered judgment thereon. Plaintiff brings 
error. A motion to dismiss the vcrit of er- 
ror was heretofore denied. 2 U. S. App. 647, 
4 C. C. A. 670, 54 Fed. 920. Judgment affirm- 
ed. 

H. Chilton, for plaintiff in error. Wm. Wirt 
Hovee and T. J. Freeman, for defendant in 
error. 

Before PARDEE and McCORMICK, Cir- 
cuit Judges, and TOULMIN, District Judge. 

TOULMIN, District Judge. The plaintiff 
in error brought this suit against the defend- 
ant in error, alleging in his petition that In 
1874 he made a contract with the Texas & 
Pacific Railway Company to the effect that, 
in consideration of his agreement to grade 
the ground and furnish the ties for a switch 
on said company's railroad at a point known 
as "Warner's Switch," it would furnish the 
iron, and complete and maintain such switch 
at that point for his benefit for shipping 
purposes as long as he needed it; that the 
switch was constructed in accordance with 
the contract, and maintained until the 19th 
day of May, 1887, when, on that day, it was 
wrongfully, and over the protest of the plain- 
tiff, taken up and destroyed by certain per- 
sons, who were then operating the defend- 
ant's railway as receivers thereof by ap- 
pointment of the United States circuit court 
in and for the Eastern district of Louisiana; 
that the defendant has ever since neglected 
and refused to reconstruct and maintain the 
switch as it contracted and agreed to do; 
that by reason of the removal of the switch 
and defendant's refusal to maintain the 
same the plaintiff has been greatly damaged 
by the consequent depreciation of his prop- 
erty. The property wa« specifically describ- 
ed, and consisted of timber lands, timber 
privileges, sawmills, storehouses, etc., all of 
which, as alleged, had'been acquired, at the 
time of the removal of the switch, for the 
purpose of carrying on the business of saw- 
ing lumber for market, and which was ren- 
dered much less valuable for the want of fa- 
cilities for transportinp; his products and 
supplies. 

This suit is for damages for the breach of 
the defendant's agreement. On the trial be- 
low, when the evidence as to the terms of 
the contract between the parties had been 
concluded, and on that issue alone, the court 
held that the contract was not a valid and 
binding one upon defendant, and instructed 



the jury to return a verdict for the defend- 
ant. To this action of the court the plain- 
tiff in error excepted. The record in this 
case presents but a single question for our 
decision, and that is, "Was the contract be- 
tween Warner and the railroad company 
void under the statute of frauds?" Warner 
agreed to furnish the ties and grade the 
ground for the switch. This he did within 
one year. The railroad company agreed to 
maintain the switch for Warner's benefit, "as 
long as he needed it." This agreement it 
has broken. It was a verbal agreement, 
and upon it this action is founded. If this 
agreement was "not to be performed within 
the space of one year from the making there- 
of," the action cannot be maintained. The 
agreement is, in its terms as to duration, 
indefinite and uncertain; but if it is appar- 
ent that it was the intention of the parties 
that it was not to be performed within the 
space of one year from the time it was made, 
it would be void under the statute of the 
state of Texas known as the statute of 
frauds. Rev. St. art. 2464. That statute 
means to Include any agreement which by a 
fair and reasonable inteipretation of the 
terms used by the parties, and in view of 
all the circumstances existing at the time, 
does not admit of its performance, according 
to its language and Intention, within a year 
from the time of its making. Browne, St. 
Frauds, §§ 273, 283; Heflin v. Milton, 69 Ala. 
356; McPherson v. Cox, 96 U. S. 416; Packet 
Co. V. Sickles, 5 Wall. 580. 

The language used was, to maintain the 
switch "as long as he (Warner) needed it." 
What is a fair and reasonable interpretation 
of this language, in view of all the circum- 
stances? What was the intention and un- 
derstanding of the parties? To ascertain 
that we must look at all the circumstances 
and surroundings that led to the making of 
the contract. What were they? We find 
Warner breaking up and abandoning his 
milling business in other states, and con- 
centrating his business in the state of Texas; 
after selecting the point at which he desired' 
to locate, he purchased large tracts of timber 
land for the purpose of carrying on and 
maintaining his business in Texas; that the 
point of location was what was afterwards- 
known as "Warner's Switch;" that at the 
time the agreement was made the represent- 
ative of the railroad company who was act- 
ing for the company in the matter made va- 
rious inquiries as to the amount of timber 
accessible to the proposed location, and as 
to Warner's experience in conducting mills; 
Warner stating that there was enough tim- 
ber in sight to run a sawmill for 10 years, 
and that by moving back some 3 miles from 
the railroad there would be enough to run 
a mill for 2i) years; and he says that he cal- 
culated to stay there as long as he lived. 
These facts and circumstances, connected 
with the making of the contract, clearly 
show that the intention of the parties at the- 
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time was that the switch was to be main- 
tained permanently. They at least show 
that it was in the contemplation of the par- 
ties, and was their understanding, that War- 
ner would need the switch for a much long- 
er period than one year from the time tue 
agreement to maintain it was made, and the 
proof is that it was in fact maintained for 
about 13 years. We think it appears affirm- 
atively that the agreement was not to be 
performed within the space of one year, and 
that it was void. In a suit for breach of 
covenants in a void contract there can be 
no recovery. Crommelin v. Thiess, 31 Ala. 
412; Shakespeare v. Alba, 76 Ala. 35G. 



But the plaintifC in error contends that the 
performance by him within one year of his 
part of the agreement took the contract out 
of the statute of frauds. The answer to 
this contention is that part performance of a 
verbal contract within the statute of frauds 
has no effect at law to take the case out of 
its provisions, but is only a ground for eq- 
uitable relief, and cannot be urged as a de- 
fense in a suit at law. Browne, St. Frauds, 
§ 451; 2 Story, Eq. Jur. §§ 759, 1522, note 3; 
Railroad Co. v. McAlpine, 129 U. S. 305, 9 
Sup. Ct. 286. We perceive no error in the 
ruling of the court below, and the judgment 
must be affirmed. 



406 



STATUTE OF FRAUDS. 



BUCK V. HAYNES' ESTATE. 

SAME V. PATTERSON. 

(42 N. W. 949, 75 Mich. 397.) 

Supreme Court of Michigan. June 21, 1889. 

Error to circuit court, Clinton county; 
Smith, .ludgf. 

Fedewa tt Lyon, for appellant. John G. 
Patterson and H. & H. B. Walbridge, fo 
appellee. 

LONG, J. Claimant purchased an account 
against Lucy Haynes, deceased, from Dr. 
George E. Bliss, and filed it in the probato 
court as a claim against her estate, May 3, 
1888. The account, as claimed, amounted to 
$97.75, and was for the services of Dr. Bliss 
as a physician during the sickness of Mrs. 
Haynes and her husbiind. The claim was al- 
lowed at.ft4.50 in probate court, and plaintiff 
appealed to circuit court, where judgment 
was entered in his favor for $5.75. He now 
brings the case to this court by writ of error. 
On the trial Dr. Bliss, the assignor of the ac- 
count, was produced as a witness by the 
claimant, and testified that he knew Mr. and 
Mrs. Haynes in their life-time; that Mr. 
Haynes died May 15, 1885, and Mrs. Haynes 
died June or July, 1887; that he is a physi- 
cian, and rendered services as such to Mr. 
and Mrs. Haynes before their death; that he 
had an account against Mrs. Haynes foi' such 
services, and sold it to Mr. Buck, tlie claim- 
ant, and had now no interest in the claim. 
Witness further testified that, upon one of 
his visits to Mr. Haynes, Mrs. Hitynes told 
him: "I want you to attend to him, and do 
the best you can for him, and I will pay you 
after harvest, " — and that he attended him un- 
til he died, and during that time he furnished 
medicines to Mrs. Haynes as well as her 
husband ; that on the 18th day of May, after 
her liusband died, he furnished medicines to 
Mrs. Haynes, when she promised to pay the 
bills for attendance upon her husband; and 
that on June 24th and July 15th he furnished 
her medicines, and she died on the 16th of 
July. The whole bill amounted to $97.75, 
and he had not been paid any part of it. On 
his cross-examination, the witness was asked 
the purpose of liis assigning the account to 
Mr. Buck; if it was so he could be a witness 
to prove the account, — if that was not the 
purpose of the assignment, — and answered; 
"I CHlculated it would leave me free, and I 
could be a witness, if it was necessary." 
The court permitted this answer to be given, 
under objection of counsel for claimant. Er- 
ror is assigned upon this ruling. All the 
other assignments of error relate to the 
charge of the court. The court was not in 
error in permitting this question to be an- 
swered. If the assignment was only made 
for this purpose, then Dr. Bliss was not a 
competent witness to testify to the account, 
even if he was competent to testify under any 
circumstances to matters which were equally 
within the knowledge of the deceased. It is 



claimed, however, that counsel for the ad- 
ministrator, not having made objection to 
the competency of the witness on the ground 
that the matters to which he was testifying 
were equally within the knowledge of the de- 
ceased, therefore this objection was waived, 
and the witness could not be questioned as 
to his motive in making the assignment. 
Tlie very purpose of the inquiry, however, 
was to show that the assignment was only 
colorable, and that he still had an interest in 
the account, and therefore he was incom- 
petent to testify in relation to it. The court 
very properly received the evidence. 

Error is assigned upon the following por- 
tions of the charge of the court: "As to the 
medical services of $15 up to April 4, 1885, 
I think that need not be considered by you. 
I don't think tlie plaintiff can recover for that 
item. I don't think the evidence would au- 
thorize a recovery for that." Also: "Now, 
had Dr. Bliss been this claimant here against 
the estate of Mrs. Haynes, he could not have 
testified to the conversation between herself 
and him, because that would have been 
equally within her knowledge. Inasmuch as 
she is dead, and cannot testify in relation to 
the matter, the law would not permit him to 
testify. Also: "There is some testimony 
here as to some interest that the doctor has 
in this case. Now, if from this testimony 
you think that this assignment is only color- 
able, and the doctor is the real party in inter- 
est, then I think his evidence as to the con- 
versation between himself and Mrs. Haynes 
ought to be stricken out of this, and ought 
not to be considered. " Error is also assigned 
upon the remark of the court, in answer to 
an Inquiry from one of the jurors, as follows: 
"It seems that in the probate court only 
$4.50 was allowed, but now, as it stands here, 
I charge you it should be $5.75." We see no 
error in this charge of which the claimant 
ought to complain. If any error was com- 
mitted by the court, it was not such as prej- 
udiced the rights of the claimant. The mat- 
ter was left to the jury to say whether Dr. 
Bliss had any interest in the claim, and, if 
they found he nad no interest in it, then they 
might consider his testi mony as relating to the 
w hole account, except the $15, which the court 
struck out; that being the items of the ac- 
cou nt for services rendei'fcd Mr. Haynes before 
the time of the claimed arrangement with 
Mrs. Haynes, that she was to be responsible 
for the bill for future services. Under the 
undisputed facts in the case, however, all 
but the $5.75 was for services rendered Mr. 
and Mrs. Haynes before the death of the hus- 
band, and the most of it for services to the 
husband. The claimant claimed to recover 
under an express contract made with Mrs. 
Haynes to become responsible for this per- 
sonally, and seeks to charge it against her es- 
tate under this contiact. She could be bound 
by no such contract. At the time it was 
made, if made at all, she was a married wo- 
man. It was not a contract relating to her 
separate property, and her separate estate 
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was not to be benefited by it. It was the 
debt of the husband, and she could not be 
made liable out of her separate estate by a 
promise to become surety for its payment, 
and her promise, if any was made, alter her 
husband's death, to pay it, would not be 
binding upon her. It was the promise to 
pay the debt of another person, not made in 
writing, and wholly without consideration. 
Under the circumstances here shown from 
the testimony of the doctor himself, clearly 
he was not a competent witness to prove 
such a contract, or to prove the account. 
This part of the case should have been taken 



from the jury. What service he rendered 
Mrs. Haynes after the death of her husband 
he could recover for, but he was not a com- 
petent witness to prove that part of the ac- 
count, even. If either party had cause to 
complain of the ruling of the court, it was 
theadministratorand those interested in tlie 
estate, and not the claimant. The judgment 
of the court below must be affirmed, with 
costs. We think this appeal is vexatious, 
and in additioi) to the taxable costs allowed 
the administrator will recover against the 
claimant the sum of $25. The other justices 
concurred. 
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DUPUIS T. INTERIOR CONSTRUCTION & 
IMPROVEMENT CO. 

(50 N. W. 103, 88 Mich. 103.) 

Supreme Court of Michigan. Oct. 30, 1891. 

Error to circuit court, Wayne county; George 
Gartner, Judge. 

Action by George A. Dupuis against the Inte- 
rior Oonstraction & Improvement Company on 
a claim aggregating $953. Plaintiff recovered 
judgment for $150, and now brings error. Af- 
firmed. 

Sidney T. Miller, for appellant. Brennan & 
Donnelly, for appellee. 

LONG, .1. This action -was brought in the 
Wayne circuit court upon claim made under 
the following bill of particulars: 

To 11% days' work of dredge Hercules 

and her crew $878 00 

To changing dipper on dredge "5 00 

The plaintiff had verdict and judgment in 
the court below by direction of the court for 
$150. He is not satisfied with the amount 
of judgment, and brings the case to this court 
by writ of error. The claim made on the part 
of the plaintiff is that on or about the 29th day 
of November, 18S9, the plaintiff, who was pro- 
prietor of a dredge, met one Gibney at the 
office of the defendant, and learned from him 
that certain dredging was needed to enable the 
laying of a natural gas main across the river 
Rouge, ntar Detroit. Gibney stated at the time 
that all there was to be done was the sloping 
of the hanks of the river, (not more than a 
day's work for the dredge,) which Dupuis 
agreed to do if paid for the use of the dredge 
from the time it left its moorings; this agree- 
ment being afterwards ratified by a lefter from 
Dupuis, offering to do this work for $75 a day, 
and an acceptance by Gibney, also by letter. 
In pursuance of this agreement, Dupuis sent his 
dredge on Monday, December 2d, to the place 
at which the pipe-line was to cross the stream, 
but found nobody there at first to tell him what 
to do. So he started to work on what Gibney 
had told him he wanted done, i. e., the slop- 
ing of the banlfs, and nearly finished it on the 
same day. On that Monday night Dupuis 
went to the office of the defendant, and there 
told Mr. Lambing, one of the officers of the de- 
fendant, that he would not go on with the 
work unless some one came to show him what 
to do, and Mr. Lambing accordingly promised 
to send the defendant's engineer the next morn- 
ing to take charge of the work. The next morn- 
ing Mr. Lambing himstlf appeared, and instruct- 
ed Dupuis to dig a trench along a certain line, 
wliich was done. Dupuis at this time told 
Lambing that the pipes could not be laid on 
the bottom, as it then lay, as the Rouge was 
to be dug deeper by the government, and that 
he could not do the work they required. Tblh 
he also told three officers of the company whom 
he met at the company's office, and advised 
tliera to get Hiram Walker's dredge, which he 



thought would do the work. They answered 
that they had no time to lose, as the main must 
be laid to the city within a time specified, and 
asked him if he could not so change his dredge 
as to do the work, at the same time telling 
him he was working for Gibney, who was the 
contractor. The plaintiff claims at this time 
that he then said to them that from the word- 
ing of the letter he understood he was acting 
for the company, but was told by Mr. Lambing 
that he was not, but that he was working for 
Gibney, the contractor. He said he was sorry 
for that, and was then asked by Lambing if 
he understood it now, and he said he did. That 
Mr. Campbell, another officer of the company, 
was present, and said to Lambing: "We know 
Mr. Dupuis, and we can tell him that we will 
keep enough of Mr. Gibney's money back to 
pay him for the work he will do dredging." 
And Mr. Lambing said it is pretty early to do 
that, when Campbell responded: "We have to 
do the work; we cannot let It be delayed." 
That they then asked him to fix a minimum 
charge for the changes on the dredge, which he 
did, and signed a paper, agreeing that such 
changes shoul(J not cost more than $150. That, 
relying on these promises, he went on and did 
the work, and now claims the full amount of 
dredging and change of dredge against the de- 
fendant company. The claim is further made 
by the plaintiff that there was no testimony 
which warranted the court in limiting the 
amount to be recovered to $150, but, on the con- 
trary, that the testimony of the plaintiff shows 
there was either: (1) A good guaranty for 
the payment for the fuU amount due the plain- 
tiff for the dredging, including the work con- 
tracted for by Gibney; or (2) a contract be- 
tween the company and the plaintiff for all of 
the work, except the sloping of the banks. 

The only question involved Is whether the 
promise made by the defendant's officers to pay 
the plaintiff for the work and labor comes with- 
in the statute of frauds. It clearly appears 
that the original contract was made with Gib 
ney, and there was no misunderstanding upon 
the part of the plaintiff when he commenced 
the work as to who was the person Uable on 
the contract. The plaintiff expressly stated to 
Mr. Lambing, defendant's manager, that he 
' understood the contract was with Gibney, and, 
after the work was completefi, presented his 
bill to Gibney, and commenced suit against 
Gibney & Co. for the claim he now seeks to 
recover against the defendant, making defend- 
ant company garnishee defendant in that pro- 
ceeding. That suit is yet pending. It is evi- 
dent from the whole record that the plaintiff 
did not understand that the defendant com- 
pany ever became liable upon the original prom- 
ise to pay for the work, and we think the com- 
pany could not be held liable upon the guaranty 
claimed to have been made by defendant's offi- 
cers to pay Gibney's debt. The defendant com- 
pany was properly held liable by the court be- 
low for the cost of making changes in the 
dredge. The other part of the claim made by 
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the plaintiff falls directly within the statute of 
frauds. It appears that the original prom- 
isor, Gibney, has not been discharged from lia- 
bility on the contract; that contract appears yet 
to be in existence, and uncanceled. In Baiter 
V. Ingersoll, 39 Mich. 158, it was held that "a 
verbal promise to pay for materials furnished 
to another person on a contract made by him, 
and not with the promisor, cannot be enforced 
so long as the original contract remains uncan- 
<«led." We think the case falls directly within 
tlie ruling of this court in Welch v. Marvin, 36 
Mich. 59; Baker v. Ingersoll, 39 Mich. 158; 



Preston y. Zekind, 84 Mich. (541, 48 N. W. 180; 
Gray v. Herman (Wis.) 44 N. W. 248. 

Some claim is made by plaintiff's counsel tliat 
the court below was in eiror in admitting in 
evidence the papers in the suit brought by the 
plaintiff against Gibney & Co. Those papers 
were properly admitted in evidence to show 
tliat the claim made by the plaintiff was the 
identical claim made here, and that it was still 
in existence, uncanceled, and that plaintiff had 
not discharged Gibney from liability. The 
judgment must be affirmed, with costs. 

The other justices concurred. 
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MITCHELL f. BECK. 
(50 N. W. 305, 88 Mich. 342.) 

Supreme Court of Michigan. Nov. 13, 1891. 

Error to circuit court, Cheboygan county; J. 
G. Ramsdell, Judge. 

Action by Chauncey E. Mitchell against 
Alexander R. Beck on an alleged contract by 
which defendant promised to pay- for certain 
labor. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 

McKnight, Humphrey & Grant, for appel- 
lant. Bishop & McMahon, for appellee. 

CHAMPLIN, C. J. In the spring and early 
summer of 1889 the plaintiff, who was the 
owner of a steam-dredge, did some work there- 
with at the mill-docks of Smith & Daly, at 
Cheboygan, Mich., and the latter owed him 
therefor a balance of about $760. As they 
did not pay this, he ceased to work for them. 
On August 12th of the same year he resumed 
the work on a promise that this balance would 
be paid at once. They paid him $300, and 
promised the balance the following day. On 
the 13th, and again on the 14th, of August he 
demanded his pay, and, not receiving it on the 
latter day, gave his engineer orders to remove 
the dredge to the mill of D. C. Pelton, refusing 
to work longer under the contract with Smith 
& Daly. On the evening of the same day he 
met the defendant. Beck, at the Grand Cen- 
tral Hotel office, and the contract was made 
which is the subject of this controversy. It 
is claimed by the plaintiff that defendant was 
having a large amount of lumber sawed at 
his mill under contract with Smith & Daly. 
Mr. Smith, of the firm of Smith & Daly, had 
seen both parties during the day, and brought 
about this interview. Plaintiff's version of 
his talk at the hotel with Beck is substantially 
as follows: Beck said he wanted plaintiff to 
go on and complete the dredging; that it was 
of as much importance and benefit to him as 
to Smith & Daly, because he could not get 
vessels to go there and ship his lumber on ac- 
coint of the shallow water; that if plaintiff 
would go on and complete the work he would 
give him his note for the amount as soon as 
the work was finished; and that any of the 
banks at Cheboygan would cash the note. 
This, plaintiff says, he regarded as equivalent 
to a cash contract, and on the strength of it 
remained and completed the work. Plaintiff 
says that Beck agreed to pay for all the work, 
from and including the 12th of August, and 
on completing the work plaintiff made out 
the bill, and presented it to A. R. Beck. De- 
fendant does not admit the conversation as 
stated by plaintiff, but admits that he had a 
conversation with him, and says that his 
agreement was to indorse or accept Smith & 
Daly's paper for $500. He says that he ex- 
pected to hold back money due Smith & Daly 
for sawing to cover his liability to plaintiff. 
When the bill was presented to him he mis- 
took the amount for $1,900, and said he did 
not think that he had held back tliat amount. 



and when it was explained that the bill was 
only for $1,415 he was silent. There is np 
dispute as to the amount of the bill, or that 
the work was done and well done. The mill 
burned the day the dredging was finished. 
It appears that Beck was an officcv and stock- 
holder in the A. R. Beck Lumber Company, a 
corporation, and the defense to the actiou 
rests upon two grounds: First, that the agi-ee- 
ment relied upon by the plaintiff is void under 
the statute of frauds; and, second, that he 
had no personal interest in the dredging, ex- 
cept as a member of the corporation, and that 
whatever he said or did was as an agent of 
the corporation. Proof was introduced in the 
case tending to support both of these theories. 
The plaintiff, under the charge of the court, 
recovered a judgment. Error is assigned— 
First, upon certain language used by counsel 
in his closing address to the jury; second, in 
the court's not directing a verdict in favor of 
the defendant after the testimony was closed; 
and, third, upon the following instnictions 
given by the court to the jury, viz.: "(1) If 
you find that the defendant Beck did agree to 
pay the plaintiff for the dredging done at 
Smith & Daly's mUl, from and including .Au- 
gust 12, 1889, and that his leading object was 
not to secure credit for Smith & Daly, but to 
subserve his own business pm'poses, and to 
reap the benefit for himself, real or supposed, 
and such benefit to himself, or the benefit 
which he reaped, was the real consideration 
of his promise, then his undertaking was a 
valid one, and does not come within the stat- 
ute of frauds. (2) If you find that Mr. Beck 
himself was to receive a direct benefit, in ex- 
change for which his promise or undertaking 
was given, it is wholly immaterial whether 
Smith & Daly were originally also liable or 
not. (3) But if you find that the contract was 
made by this individual, without disclosing his 
agency, for the benefit of the A. R. Beck Lum- 
ber Company, without any reference to the 
Smith & Daly Lumber Company's interests, 
then your verdict will be for the plaintiff to 
the full amount of the labor rendered after the 
14th, so that your verdict, if it is for the 
plaintiff, will be for $1,198.50. (4) If the 
defendant is liable at all, he is liable to the 
full amount of $1,198.50, and interest from 
the time the labor was performed up to the 
present time." We do not think that the 
language of counsel in closing the case to the 
jury was such a departure from appropriate 
argument as to call for a reversal of the judg- 
ment. Neither do we see any error in the 
insti-uctions of the court under the testimony 
which was introduced before the jury. The 
case was fairly presented to the jury upon 
the theory of both parties,— one that it was 
an original undertaking on the part of Beck, 
and the other that it was merely a collateral 
agreement to the undertaking of Smith & 
Daly. The plaintiff relied upon his own tes- 
timony in the case that the undertaking was 
to pay in full for the work which he did after 
a certain date. The defendant claimed that 
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lie undertook to become security for the 
amount of $500 for Smith & Daly. The court 
was therefore correct in charging the jury 
that, if the plaintiff was entitled to recover 
at all, he was entitled to recover for the full 
amount claimed, and unless he was enti- 
tled to the full amount claimed he was not 
entivJed to anything. This instruction was 
also coiTect upon the question of the individual 



liability of Beck in entering into the contract 
without disclosing his agency, although he 
might have been in fact merely an agent act- 
inig for A. R. Beck Lumber Company. We 
discover no error In the record, and the judg- 
ment is aflSrmed. 



GRANT, J. 
concurred. 



did not sit. The other justices 
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STEWART et al. v. JEROME. 

(38 N. W. 895, 71 Mich. 201.) 

Supreme Court of Michigan. July 11, 1888. 

Error to circuit court, Wayne county; Hen- 
ry N. Brevoort, Judge. 

Assumpsit by Daniel Stewart and Andrew 
T. Stewart, partners, doing business as Dan- 
iel Stewart & Son, against George Jerome, 
upon an oral promise by defendant to pay 
the debt of one Joseph H. Morris. There 
was judgment for plaintiffs, and defendant 
brings error. 

H. C. Wlsner, for appellant. Larned & 
Lamed (D. A. Straker, of counsel), for appel- 
lees. 

CHAMPLIN, J. The suit in this case was 
<;ommenced by declaration which consisted 
■of the common counts In assumpsit. The 
■defendant demanded a bill of particulars, 
and one was served, which consisted of sev- 
eral items from May 2 to June 5, 1884, of 
oats, amounting to $395.66, and a statement 
that the goods were sold and delivered to 
Joseph H. Morris for feed for his livery 
horses at his stables on Michigan Grand ave- 
nue, Detroit; that said Morris owed defend- 
ant $10,000, and to secure the same defend- 
ant held a chattel mortgage on Morris' horses, 
harnesses, and other property in said stables, 
dated June 4, 1884; that said mortgage in- 
cluded no goods or stock of Morris acquired 
liy him after the date thereof, and that Mor- 
ris purchased and had in his stables stock, 
^oods, and property not covered by said mort- 
gage to the amount of $4,000; and on or 
about June 20, .1884, said Morris absconded 
with intent to defraud his creditors; that said 
.Terome took possession of all of said horses, 
coupes, carriages, harnesses, and other prop- 
erty, including stock and property not includ- 
ed in his mortgage, and more than sutficient 
to satisfy plaintiffs' said demand, which, with 
the mortgaged property, was liable to attach- 
ment; that of the above written account, 
all being past due and unpaid, $200 worth of 
the oats were at the time Morris absconded 
then in the stables, and not fed out, and 
^vere purchased fraudulently, and were re- 
pleviable by plaintiffs, on the ground that 
they were obtained by fraud by said Mor- 
ris, and said plaintiffs Intended to proceed 
to replevin said $200 worth of oats, and 
Intended to proceed by attachment against 
the residue of the property taken by de- 
fendant to satisfy his mortgage, and not 
covered by it; and the defendant well know- 
ing all the above premises, and in order to 
prevent said plaintiffs from enforcing pay- 
ment of their just debt and lien by attach- 
ment and replevin, did promise and agree 
T.vith said plaintiffs that if they would for- 
bear to enforce their said claims he, said 
defendant, would assume and pay said debt 
of said plaintiffs, and. relying on said prom- 
ises of defendant, did so forbear; and took 



no steps to replevin or attach or attempt col- 
lection of their debt, and have hitherto for- 
borne until the commencement of this suit, 
relying on his, defendant's, promise to pay 
said debt. The defendant pleaded the gen- 
eral issue. Upon the trial of the cause the 
plaintiffs, against objections made by coun- 
sel for defenda:nt that the proof offered was 
inadmissible under the pleadings, introduced 
evidence tending to prove the indebtedness 
of Morris to plaintiffs, the execution of the 
chattel mortgage by Morris to defendant, the 
departure of Morris, and the possession tak- 
en by defendant of the whole stock and prop- 
erty in the stable, and the promise of the de- 
fendant. The plaintiffs are co-partners, com- 
posed of Daniel Stewart, the father, and his 
son, Andrew T. .\s soon as Daniel Stewart 
had learned that Morris had left the city, he 
went to the stables on Michigan Grand ave- 
nue, and found defendant's servants in pos- 
session, and one of them informed him that 
defendant wished to see him immediately, 
and took him in a buggy to the office of de- 
fendant, where he had a conversation with 
defendant as follows: "State what that con- 
versation was fully. Answer. He asked me 
how much Mr. Morris owed me, and I told 
him he owed me $395.66, at the same time 
handing him the bill. He looked at it a mo- 
ment, and turned around to me and asked 
me what I was going to do, and I told him I 
was going to replevin my oats and attach 
other property to get my money; tuat I 
could not afford to lose it. Question. Now, 
at that time, what was the fact of your in- 
tending to attach any particular property in 
the stable that he had recently been purchas- 
ing? A. Mr. Morris offered me, a few days 
before he left, a span of large bay mares, 
and offered me them cheap, tried to persuade 
me very much to buy them, and also a two- 
seated wagon that Morris told me was not 
included and Jerome had no business with. 
Q. Then you intended to attach whatV 
These horses and the wagon, you say, and 
the open account? A. Yes, sir. Q. Now, 
Mr. Jerome asked you what you were going 
to do, and you told him you were going to 
replevin your oats, and attach some other 
property, and get your debt. What did he 
say to you? A. Be quiet, do nothing, and I 
will pay you; that is it exactly. Q. What 
else did he say? A. That my biU was similar 
to a supply man on a railroad,— when the 
railroad broke down the supply man had to 
be paid whoever was paid, and he would pay 
me. Q. What did you say to that? A. Well, 
I agreed to it." He further testified that he 
did not replevin or attach because he relied 
upon Mr. Jerome paying him, and fvas satis- 
fied he would. That he reported to his son 
the interview with Mr. Jerome, and he was 
not satisfied with it; and they both went the 
second day after to see Mr. Jerome, when 
nearly the same conversation was had as be- 
fore, Mr. Jerome agreeing to pay them if they 
"stood quiet," and would wait six months, to 
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which plaintiffs agreed, at the end of which 
time they called upon him, when He offered 
$200 in cash to settle the biU, or, if they 
would wait 10 months, he would pay the 
whole face of it. The plaintiffs then agreed 
to wait 10 months, and directed an entry to 
be made on their boolis so they would know 
when the 10 months was up. At the end of 
this time plaintiffs again called upon defend- 
ant for payment, and he was not yet ready; 
"complained that he had sold his business to 
Edmunds, but got very little or no money, 
acd he was scarce of money." Later they 
called again, and the plaintiff Daniel Stewart 
testiiied to the conversation that then oc- 
curred as follows: "My son went to him and 
aslied him what was the reason he would 
not pay us. Why didn't you let us replevin, 
and attach at once, and get our money? Je- 
rome got a little wrathy, and he said that un- 
less he was willing to pay the bill we could 
not get it any more than we coiild get the 
paint off the wall." The defendant intro- 
duced no testimony, and the plaintiffs re- 
covered. 

The defense to the action is placed upon two 
grounds: First. That the promise of defend- 
ant is void under the statute which enacts 
lliat every special promise to answer for the 
debt, default, or misdoings of another person 
shall be void unless some note or memoran- 
dum thereof De in writing, and signed by the 
party to be charged therewith, or by some 
person by him thereunto lawfully authorized. 
Second. If not void, no recovery can be had 
upon such promise under the common counts 
in assumpsit. This clause of the statute of 
frauds has often come before this couii: for 
consideration. In Corkins v. Collins, 16 Mich. 
478, the plaintiff sued Collins on a verbal 
promise to pay a board bill and money lent, 
due from one James Sykes The considera- 
tion was the release of certam trunks suppos- 
ed to be held for the debt. The defense was 
the statute of frauds. Mr. Justice Campbell 
said: "Such a release of a valid claim would 
tie a sufficient consideration for a written 
promise, for, if a consideration passes from 
the promisee, it usually malses no difference 
to whom it passes. * * * It is not pretend- 
ed that an extension of time, or any other 
agreement involving no release of property or 
extinguishment of liability, if made in favor 
of the principal debtor, would authorize the 
verbal promise of a third person to pay the 
debt to be enforced. But a distinction is 
sought to be drawn where property is releas- 
ed or given up to the debtor. There is no ob- 
vious reason for any such distinction. The 
law puts all valuable considerations on the 
same footing. * * * When by the release 
of property from a lien the party promising 
to pay the debt is enabled to apply it to his 
own benefit, so that the release inures to his 
own advantage, i*^ is quite easy to see that a 
promise to pay the debt in order to obtain the 
release may bo properly regarded as made on 
his own behalf, and not on the behalf of the 



original debtor; and any possible advantage 
to the latter is merely incidental, and is not 
the thing bargpined for. That promise is 
therefore in no proper sense a promise to an- 
swer for anything but the promisor's own re- 
sponsibility, and need not be in writing." In 
Calkins v. Chandler, 30 Mich. 320. it was held 
that an agreement to extend the time of pay- 
ment and forbear to sue a third person, who 
was plaintiff's debtor, was a sufficient con- 
sideration fur defendants' promise to pay. 
And this was because the promise of defend- 
ants to pay the debt of such third person was 
at the same time, when paid, to apply on an 
indebtedness that was to accrue against tliem- 
selves. and was consequently a promise to an- 
swer for their own debt. And Mr. Justice 
Cooley in that case quotes with approval from 
the opinion of Mr. Ju.stice Shaw in Nelson v. 
Uoynton, 3 Mete. (Mass.) 396, as follows: 
"The iTile to be derived from the decisions 
seems to be this: That cases are not consid- 
ered as coming within the statute wlien the 
party promising has for his object a benefit 
Avhich he did not before enjoy accruing im- 
mediately to himself. But where the object of 
the promise is to obtain the release of the per- 
son or property of the debtor, or other for- 
bearance or benefit to him, it is within the 
statute." In Curtis v. Brown, 5 Cush. 488, 
Shaw, C. J., said: "It is not sufficient ground 
to prevent the operation of the statute of frauds 
that the plaintiff has relinquished an advan- 
tage, or given up a lien, in consequence of the 
defendant's promise, if that advantage had 
not also directly inured to the benefit of the 
defendant, so as in effect to make it a pur- 
chase by the defendant of the plaintiff. The 
cases in which it has been held otherwise are 
those where the plaintiff, in consideration of 
the promise, has relinquished some lien, ben- 
efit, or advantage for securing or recovering 
his debt, and where by means of such relin- 
quishment the same interest or advantage has 
inured to the benefit of the defendant. In 
such cases, although the result is that the pay- 
ment of the debt of the third person is effect- 
ed, it is so incidentally and indirectly, and the 
substance of the contract is the purchase by 
the defendant of the plaintiff of the lien, right, 
or benefit in question." The doctrine was de- 
clared and acted upon in several other cases 
in that state. Fish v. Thomas, 5 Gray, 45; 
Jepherson v. Hunt, 2 Allen, 417; Furbish v. 
Goodnow, 98 Mass. 296; Ames v. Foster, 106 
Mass. 400; Wills v. Brown, 118 Mass. 137; 
Fears v. Story, 131 Mass. 47. The same doc- 
trine is recognized in Wisconsin (Clapp v. 
Webb, 52 Wis. 638, 9 N. W. 796); and in In- 
diana (Crawford v. King, 54 Ind. 10; Palmer 
V. Blain, rio Ind. 11); and in A'eimout (Whit- 
man V. Bryant, 49 Vt. 512). In New York the 
exposition of this section has been somewhat 
variant, as will be seen by reference to Leon- 
ard V. Vredenburgh, 8 Johns. 29; Mallory v. 
Gillett, 21 N. y. 412; Brown v. Weber, 38 N. 
y. 187; Acklpy v. Parmenter, dS N. y. 425, 
The latest enunciation of the principles which 
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should be applied in cases coining under this 
provision of the statute in that state is by- 
Mr. Justice Finch, in Rintoul v. White, 15 
N. E. 318, (decided January 17, I888.1 He re- 
views the leading decisions in New York above 
■cited, and says they "have ended in estab- 
lishing the doctrine in the courts of this 
fit-ite, which may be stated with approximate 
accuracy thus: That where the primary debt 
subsists, and was antecedently contracted, 
the promise to pay it is original when It is 
founded on a new consideration moving to the 
promisor, and beneficial to him, and such that 
the pi'omisor thereby comes under an inde- 
pendent duty of payment irrespective of the 
liability of the principal debtor." The diffi- 
•culty in applying the doctrine, and one which 
has given rise to much seeming conflict in the 
authorities, lies in the failure to distinguish 
between the consideration for the promise of 
a tliird person to pay the debt of another, and 
the promise itself, whether it be to answer 
for the debt of another, or to pay or perform 
his own obligation. There must be a consid- 
eration to support every promise, wl;ether it 
be evidenced by writing or not; and where 
the promise is to answer for the debt, de- 
fault, or misdoing of another, the statute re- 
quires that such promise must be evidenced 
by writing. Under the undisputed testimony 
there can be no doubt but that in considera- 
tion of Mr. Jerome's promise the plaintiffs 
relinquished an advantage which they had for 
securing their own debt. The oats and the 
horses and buggy not covered by Jerome's 
chattel mortgage were liable to be attached at 
the suit of the plaintiffs. This Is a sufficient 
consideration for the promise; but the diflS- 
<;ulty is that this advantage which the plain- 
tiffs forbore to exercise or appropriate did not 
inure to the benefit of the defendant. The 
plaintiffs had no lien vyhich they released. 
They had no title to any of the property which 



they transferred to defendant. It was al- 
leged in t"he notice attached to the bill of par- 
ticulars that the plaintiffs owned the oats 
which they had delivered to defendant be- 
causio they were obtained by fraud, but there 
is no evidence which supports such claim. It 
is true that, by forbearing to attach such oats 
and other property, it was left In the hands of 
Jerome, and It may be inferred that he con- 
verted such property to his own use, but he 
derived no right or title thereto from plaintiffs, 
and is still liable to account to or pay for such 
property to Mr Morris, or the true owner, 
whoever he may be. There was nothing, 
therefore, which inured to the benefit of de- 
fendant, received from the plaintiffs, which 
supports a new promise or agreement to as- 
sume and pay the amount as an original debt 
from defendant to plaintiffs. There Is noth- 
ing in the facts or circumstances of this case 
to distinguish it from that of Waldo v. Simon- 
son, 18 Mich. 345, and we think this case is 
ruled by that. Had the title to the oats in the 
bin remained in the plaintiffs, and the defend- 
ant under his promise had appropriated and 
fed the oats to his animals, the case would 
have been different; or had the plaintiffs at- 
tached first, and then, in consideration of the 
promise, released, so that the rights of posses- 
sion acquired by the attachment passed to de- 
fendant, it would have afforded a considera- 
tion for the promise to pay the debt as his 
own within the authorities. The objection to 
the pleadings stands or falls with the ruling 
upon the question as' to the promise being 
void under the statute of frauds. If the prom- 
ise had been held good as an original promise 
to pay defendant's own debt, the common 
counts would have been sufficient, and a re- 
covery could have been maintained under the 
count stated. The judgment must be revers- 
ed, and a new trial granted. 
The other justices concurred. 
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MICHIGAN SLATE CO. v. IRON RANGE 
& H. B. R. CO. 

(59 N. W. 646, 101 Mich. 14.) 

Supreme Court of Michigan. June 10, 1894. 

Error to circuit court, Baraga county; 
I>forman W. Haire, Judge. 

Action by Michigan Slate Company against 
the Iron Range & Huron Bay Railroad Com- 
pany. To a judgment for plaintiff, defend- 
ant brings error. Aflai-med. 

Wells, Angell, Boynton & McMillan (Ash- 
ley Pond, of counsel), for appellant. Philip 
T. Van Zile and Frank E. Robson, for ap- 
pellee. 

LONG, J. This action was commenced by 
attachment to recover against the defendant 
company the value of certain merchandise. 
Plaintiff claims under a written guaranty, 
signed by Milo Davis, chief engineer of the 
railroad company, as follows: "Iron Range 
& Huron Bay R. E. Co. Milo Davis, Chief 
Engineer and Superintendent of Construc- 
tion. Avon, Mich.. May 23, 1891. Michi- 
gan Slate Company, AvAi, Mich.— Gentlemen: 
Please deliver to Wallace Dlngman such sup- 
plies as he may order for the construction of 
the I. R. & H. B. R. R., until further notice, 
and the same will either be taken out of his 
estimates from month to month, or taken 
from his final estimates, or, in case of his 
failure to complete the job, from last esti- 
mate given him, as the case may be, if not 
otherwise paid; and the Michigan Slate Com- 
pany is hereby guarantied against any loss 
from said Dlngman' s failure to pay for any 
goods, tolls, and supplies of all descriptions 
furnished from this date. Milo Davis, Chief 
Engineer." Claim is also made upon the 
•common counts in assumpsit for goods sold 
and delivered. A bill of particulars was 
filed, showing a claim of Indebtedness of up- 
wards of $36,000. The plea was the general 
issue, and there was also filed and served an 
affidavit of C. H. Buhl, president of the de- 
fendant company, to the effect that the rail- 
road company never executed or caused to 
be executed the written agreement counted 
"upon in the plaintiff's declaration, and that 
Milo Davis, chief engineer, mentioned in the 
declaration, had no authority to execute any 
such promise or agreement in behalf of the 
defendant company. It appears that on 
June 30, 1890, articles of association of the 
defendant company were filed in the office 
of the secretary of state. The purpose of 
the incorporation, as stated in the articles of 
association, was the construction of a rail- 
road from some point on Huron bay, Baraga 
county, Mich., through the counties of Ba- 
raga and Marquette, to the towns of Cham- 
pion, Republic, and Michigamme. On July 
26, 1890, a contract was made between James 
M. Turner and the defendant company, by 
which Turner agreed to undertake forthwith, 
and to complete within one year from the 
•date of the contract, so much of the railroad 



as lay between some eligible point on Huron 
bay, Baraga county, and the village of Cham- 
pion, Marquette county, together with all 
necessai-y ore docks, stations, buildings, etc. 
On July 27, 1890, an agreement was signed 
between Christian H. Buhl and Henry Steph- 
ens, of Detroit, and James M. Turner, of 
Lansing, the substance of which was that, 
while the said Turner was to take the 
contract for the construction of the road 
in his own name, yet he was to act as much 
for and in behalf of the interest of said 
Buhl and Stephens as for the interest of 
himself; and the contract then sets forth the 
relative rights and obligations of Buhl, 
Stephens, and Turner under it August 16, 
1890, a contract was made between Wallace 
Dlngman, of Battle Creek, Mich., and said 
James M. Turner, by which the said Ding- 
man agreed to do all the grading, clearing, 
grubbing, etc., on said railroad, and to com- 
plete the same on or before August 1, 1891. 
Prior to the time of the organization of the 
company, Milo Davis, a civil engineer, had 
been sent by Mr. Turner to make a prelimi- 
nary survey of the route which the contem- 
plated railroad was to follow. After the 
organization of the defendant company, on 
recommendation of Mr. Turner, an arrange- 
ment was made with said Davis by which he 
was to act as chief engineer of the company. 
It was also arranged that Mr. Charles M. 
Turner, who was the superintendent of the 
plaintiff company, should act as the auditor 
of the defendant company. James M. Tur- 
ner was the president and treasurer of the 
Michigan Slate Company, and largely inter- 
ested in it pecuniarily. The claim .of the 
plaintiff company is that it is entitled to re- 
cover against the defendant company for so 
much of the goods described in the bill of 
particulars as were furnished prior to May 
23, 1891, or up to the time the written 
guaranty was made, because of certain oral 
arrangements which it claimed to have made 
through its superintendent, Charles M. Tur- 
ner, with Milo Davis, and approved by James 
M. Turner; and that for the balance of the 
goods the defendant company is liable by 
virtue of the written guaranty above set out. 
The written guaranty, it is conceded, though- 
dated May 23, 1891, was not written and 
signed until after that date, and, as plaintiff 
seems to claim, some time in June or Jvily. 
On the part of the defendant testimony was 
offered, which, it is claimed, tended to show 
that neither Turner nor Davis had any au- 
thority, either by virtue of the positions 
held by them or by virtue of any power con- 
ferred on them by the railroad company, 
to buy any goods on the credit of the com- 
pany to be used by the contractor or sub- 
contractors or boarding-house keepers, or to 
make any promises for the payment therefor; 
and that, if such purchases or such promises 
were made, they were made without the 
knowledge or consent or ratification of the 
company; that Milo Davis never had any 
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authority to make the written agreement 
declared upon, and that the company had no 
knowledge that such agreement had ever 
been made. 

The main features of the case relative to 
the organization of the defendant company, 
its contract with James M. Turner to con- 
struct its road, as well as the contract be- 
tween Turner and Wallace Dingman, to- 
gether with the appointment of Milo Davis 
as chief engineer of the defendant company 
and his powers and duties, are set out in 
the case of Hirschmann v. Railroad Co., 97 
Mich. 384, 56 N. W. 842, and will not be re- 
peated here. It was said in that case that 
"the testimony brings the case within any 
one of the several weU-established rules:" 
(1) "If the company relinquished to Turner 
the matter of the construction of this road, 
and Turner knew that Davis was contract- 
ing these obligations in the name and upon 
tlie credit of the company. Turner must be 
deemed to have adopted them. His knowl- 
edge was the company's knowledge, and the 
company is liable." (2) "If the officers of 
the company were advised that Davis had 
incurred the June indebtedness to plaintiffs 
in the name and upon the credit of the com- 
pany, and with that knowledge did not pro- 
test, but, on the contrary, corresponded di- 
rectly with the plaintiffs, and paid that ac- 
count, plaintiffs were justified in relying 
upon that action as an assurance of Davis' 
authority, and extending further credit, and 
defendant is estdpped from denying the au- 
thority of Davis." (3) "If Davis, in the ex- 
ercise of the authority given to him by the 
contract in view of Dingman's inability, was 
prosecuting the work for and on behalf of 
the company, and incurred this indebted- 
ness in such prosecution of the work, the 
plaintiffs are entitled to recover." (4) "If 
Davis was entering into contracts for the 
work upon the road, employing men, and 
purchasing supplies in the name of the com- 
pany and upon its credit, and the officers 
of the company knew of the fact, or hart 
been advised of instances of like conduct, 
and remained silent, the company cannot 
now be heard to say that such person so 
acting was without authority." It is there- 
fore to be seen whether this case falls with- 
in any of the above-mentioned principles. 

Some time In August, 1890, Mr. C. M. Tur- 
ner, as he testifies, commenced selling goods 
for the plalntiflE to Wallace Dingman. Some 
of these goods were paid for by Dingman, 
and some by Davis, for the defendant com- 
pany. The account was balanced, Mr. Tur- 
ner says, about March 1, 1891, all but $100, 
which was caiTled over to the March ac- 
count. In that month Mr. Davis came to 
Avon, and asked him why he did not sell 
the goods that were wanted at the camps; 
that a large amount was wanted. Mr. Tur- 
ner told him that Dingman was in bad 
shape pecuniarily for so large an amount, 
when Davis said: "Once you get the busi- 



ness, you get orders for the goods, and I will 
guaranty that you get your pay. I will see- 
that you get your pay for the goods." Mr. 
Turner says that on the strength of this 
guaranty he obtained the orders from Ding- 
man, and furnished the goods. He further 
testified that he called the attention of 
James M. Turner to the matter, who told 
him to go ahead, and furnish the supplies. 
Mr. Turner says that thereafter he ordered 
a large amount of goods fi-om morcliauts 
with whom he dealt, and commenced at 
once to supply the defendant's camps with 
them. He continued to do so until June 
17, 1891, when he looked over tie account 
with Davis, and settled with him for the 
goods so furnished to that date, and took 
from him a time check, showing that there 
was a balance due the plaintiff of the sum 
of $9,830.78. The account was made out to 
the defendant company, Wallace Dingman, 
contractor, and Indorsed "Approved " by 
Milo Davis, chief engineer of the defend- 
ant company. Prior to this, and about the 
1st of May, C. M. Turner had called upon 
Davis for money. TBere was then due the 
plaintiff about $10,000, and he procured an 
order for that amount of money, as foUows: 
"Avon, Mich., May 15, 1891. Iron Range & 
Huron Bay R. R. Co.: Please pay Michigan 
Slate Company the sum of ten thousand 
and twenty-nine and ninety-four hundredths 
dollars, the balance of the amount due on 
account, and charge same to me. Wallace 
Dingman, by Geo. L. Davis. [Signed] Milo 
Davis, Chief Engineer." With this order 
Mr. Turner was given a letter to Mr. Pierce, 
chief accountant of the defendant company 
as follows: "Avon, Mich., May 15, 1891. 
D. R. Pierce, Chief Accountant I. R. & H. 
B. R. R. Co., Detroit, Mich.— Dear Sir: The 
Michigan Slate Company is in such shape 
that they must have the amount of their bill 
against W. Dingman. We have barely 
enough money to pay the rolls, and the only 
way I could see to help them out was to 
sign an order on the railroad company for 
the amount of their bill. Yours, truly, Milo 
Davis, Chief Engineer." Mr. Turner says 
that at this time James M. Turner had 
failed in business, and the Michigan Slate 
Company was in need of the money. He 
took the order and letter, and came to De- 
troit to see Mr. Buhl. He testifies that Mr. 
Buhl told him at that time that they had 
made up the monthly account of estimates, 
and had no money on hand for that matter, 
and could not pay it. He says further that 
he thinks Mr. Buhl directeu him to file it 
with Mr. Pierce, but that Pierce objected 
to it, because at that time it was not signed 
by Mr. Dingman; that he toolj it home, and 
Dingman's signature and O. K. was pro- 
cured, and he then sent it to Pierce. Mr, 
Turner further says that he saw Davis, 
who assured him that if he continued to sell 
goods he would get his pay, and that Davis 
soon after agreed to guaranty the slate com- 
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pany for all loss arising from sales of goods 
to Dingman, and that Davis afterwards put 
it in writing. He continued to sell goods un- 
der the written guaranty until the balance 
of the bill was made. The defendant's con- 
tention is that neither Mr. James M. Tm-nei- 
nor Mr. Davis had authority to bind the de- 
fendant company. The relation of Mr. 
James M. Turner to the company was pecu- 
liar. He was the originator of the scheme 
for the building of the road. The contract 
between Bulil, Stephens, and Turner is fully 
set out in Hirschmann v. Railroad Co., 
supra. The conti-aet provides substantially 
that the parties associated for the purpose 
of ■•constructing, owning, and operating" 
the road, and it was to be sold as an entirety 
within three years after completion. Tur- 
ner was to tate all the stock and bonds for 
building it; to give his note for one-third 
of the cpst, Bnhl and Stephens furnishing 
the enth'e money for construction; Tm-ner's 
one-third of the stock and bonds to remain 
in the hands of Buhl and Stephens as se- 
curity; the notes to be can-ied until the road 
was sold. It is evident that under this con- 
ti'act the three parties, Buhl, Stephens, and 
Tiu-ner, regarded themselves as the sole own- 
ers of the Toad, and of all the rights and in- 
terests therein, and when it was sold they 
were to divide the proceeds equally between 
themselves. Mr. James F. Joy had original- 
ly entered into the scheme of building the 
road, but Mt. Turner says he dropped out, 
and it was understood that the -money he 
put in sliould remain in tbe pool, and they ; 
vrould make some arrangement that would 
■>e satisfactory to him about it. It ajppears 
that Mr. Joy never had anything to do ationt 
the matter after that, but that the three par- 
ties went forward with the scheme as though 
they were the ■sole owners. Mr. Turner did 
not sign the articles of association, and he 
claims he was left out so that he could take 
the contract for the stock and bonds. These 
three then became the sole managers of the 
defendant company. They consulted no one 
else about the management of the affairs of 
the company, according to James M. Tur- 
ner's testimony. They appointed Milo Davis 
as chief engineer, and he was directed by 
them to advertise for bids, and the con- 
tract for the actual ccnstruction was let to 
Dingman. This contract was signed by 
Turner. Shortly after it -was executed, Da- 
vis went to tlie Upper Peninsula, and the 
work of construction commenced. On No- 
vember 15, ISW, the Dingman contra'Ct was 
modified, Buhl an'd Stephens alone making 
the agreement of modification, and after- 
wards Tiu-ner apjrroved it. Wo one else con- 
nected with the company appears to have 
been consulted, and the work was thereafter 
carried forward up to Septemtrer, 1891. The 
moneys to carry on the work were sent by 
the company to Dingman up to some time in 
January, 1891, and after that time to C. M. 
'Tm-ner or Milo Davis, or paid out by checks 
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directly from Mr. Pierce, the accountant at 
Detroit. Mr. Davis had sole charge of the 
work, except as James M. Turner went up 
from time to time to look after it. Mr. Da- 
vis had his instructions from Mr. Timier. 
The railroad office and Dingman's office were 
in the same building, and for the greater por- 
tion of the time covered by the accounts Mr. 
Clark acted as bookkeeper for both parties. 
Goods were furnished by various parties 
upon orders made by Dingman, per Clark. 
Other goods by various parties were fur- 
nished under the direction of Davis, who 
had arranged that certain parties were to 
have goods when needed. The goods were 
entered upon the books separately agaiust 
each camp, and at the end of the mcmth the 
separate accounts were posted to Dingman's 
account. Other parties besides the plaintiff 
delivered goods and posted their books in 
the same way. At the end of each month 
the requisitions were made for the amounts 
needed to pay the various accounts, and sent 
along with the monthly estimates and paid. 
Payments were made in this way until about 
May 1, 1891, when Mr. Davis gave ?Ir. C. 
M. Turner, for plaintiff, the order for the 
$10,000. 

By the terms of the Dingman contract, the 
defendant company had the right at any 
time, if Dingman neglected or refused to 
prosecute the work with a sufficient force to 
complete it -within the agreed time, to take 
possession and complete it. It is also con- 
tended by plaintiff that in the fall of 1890, 
and before the goods in question wei'e fur- 
nished, the defendant company, through 
Davis, "discorvered that Dingman -was not 
comi>etent to carry on the work and finish 
the contract, and so, availing themselves of 
the foregoing clause in the conti-aet, the 
company took charge of the -work, and final- 
ly took It fully out of Dingman's hands, and 
prosecuted it by Davis, though it was nomi- 
nally carried on in Dingman's name. There 
are many circumstances which have a strong 
tendency to support that claim, though some 
of the letters and statements of James M. 
Turner are quite contradictory of that theory. 
However this may be, it is apparent that the 
matter was left to James M. Turner to mam- 
a,ge, and that Davis, acting under Mr. Tur- 
ner's direction, went forward with the work, 
or at least directed and controlled it; and 
that the goods for which suit is hrought wero 
furnished by 0. M. Turner for the plaintiff, 
on the strength of Davis' jyromise that they 
should toe paid for. Testimony was given by 
other parties who furnished goods, showing 
that Davis ordered such goods for the com- 
pany; also testimony showing that some 
time in April, and from that time forward, 
Davis hired men for the work, and gave them 
time checks, which were paid by the com- 
pany. It also appeared that Davis, in the 
course of his correspondence with Ja-mes M. 
Turner and -with Mr. Buhl and others, gen- 
erally used letter paper which contained the 
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heading of the defendant company, "Mile 
Davis, Cbief Engineer and Superintendent 
of Construction," and tliat Davis said from 
time to time that Dingman was unable to 
prosecute the work, and the company was 
completing it. It appeared in this case, as 
in Hirschmann v. Kailroad Co., supra, that 
the June bills, while aggregating a large 
amount,— over $50,000,— contained an amount 
going to Dingman of only $250, and in the 
July accounts the amount was nearly $50,- 
000, and to Dingman only $250. How the 
matter of the construction of the road was 
regarded by the parties is illustrated by the 
letters passing between them at the time. 
In a letter from Mr. Stephens to .Tames M. 
Turner, dated August 5, 1890, he says: "If 
possible, I would like this letting of the con- 
tract to you wiped out of the organization, 
and the contract between us three to read as 
we have talked, viz.: Mr. Buhl and myself 
fm'nishing the money, if necessaiy, up to 
$500,000. We each own one-third, for which 
you give your notes from time to time, se- 
cured by your one third of the stock and 
bonds. That's aU there is to it, and I am ig- 
norant of the necessity of dragging in and 
lumbering up an agreement with a contract 
to you for construction of the road." Mr. 
Turner, in his testimony, says: "Mr. Buhl, 
Mr. Stephens, and myself are the company; 
but it was thought, as the contract ran to 
me, that I better not appear as a stockholder, 
in order to have it legal." We have seen 
that Mr. Davis held himself out as the agent 
of the company to various parties from whom 
goods were purchased, and to men whom he 
employed for the company, and that the af- 
fairs of the company were largely conducted 
by him, or under his direction, from the 
spring of 1891 forward. James M. Turner 
was the active party for Buhl, Stephens, and 
Turner. The whole aflfairs of the company 
were in their hands. Mr. Turner, while so 
acting, gave direction to Davis. Mr. Turner 
says: "I was to look after the building of 
1:he road, and employ the men, and see to it. 
After Mr. Davis came up, I gave him most of 
his orders direct from my office as between 
us three." He says further: "Davis' duties 
were to see that the men and teams were 
fed, and it was impossible to feed them with- 
out some one being responsible for It." He 
also says that he said to C. M. Turner, if he 
would make the arrangement with Davis, 
and turn in the bills at the end of each 
month, so as to be checked up and charged to 
the various persons, that the company would 
pay for all the supplies that he would fur- 
nish. James M. l"urner also testified that 
when the June estimates were presented Mr. 
Buhl, Mr. Stephens, Dingman, and himself 
met in Detroit, and looked them over. That 
Dingman knew but little about them. Milo 
Davis was there, and wanted about $50,000, 
aside from the pay rolls, for mercantile ac- 
counts and accounts at two banks. The ac- 
counts were all looked over and scaled down 



as much as possible, but some were to be paid 
by the company that month, and were paid. 
Mr. Johnson, a witness for plaintiff, testified 
that Mr. Buhl on one occasion told him in De- 
troit that Milo Davis "is our agent up there." 
This testimony, and the claims of plaintiff, 
are conti-adicted by Mr. Buhl, Mr. Stephens, 
and others; but the testimony and claims of 
the plaintiff were proper for the considcrafon 
of the jwcy in determining the question raised. 
The court, upon this testimony, and the 
claims made by the plaintiff, directed the 
jury substantially that if they found that Da- 
vis was the agent of the defendant company 
with power to pledge the credit pt the com- 
pany to pay for goods of the kind in ques- 
tion furnished along the line of the road, and 
that he did in behalf of the company verbal- 
ly agree that the company should pay for 
them, and plaintiff furnished the goods in 
conformity to the agreement, relying upon 
that agreement, and looking solely to the de- 
fendant for the price, and not to Mr. Ding- 
man, they should find for the plaintiff for 
the value of the goods furnished before the 
time the written guaranty was made. But, 
if the plaintiff looked both to the company 
and to Dingman for such goods, they must 
find for the defendant, as, in order to recov- 
er, they must find that plaintiff looked only 
to the company, and not to Dingman at all. 
As to the goods sold under the written guar- 
anty, the court instructed the jury that if 
they found that Davis was authorized to 
make the guaranty in behalf of the com. 
pany, it would bind the comijany; and, if 
they found that Dingman failed to pay for 
the goods so furnished, the defendant would 
be liable for their value. 

It is contended by defendant: 

First. That the admission of testimony 
showing that Eulil and Stephens were the 
iieavy subscribers to the stock of the com- 
!>.iny was error prejudicial to the rights of 
lie defendant company, as its tendency was 
to impress the jury that Buhl and Stephens 
were the railroad company. It is true that 
the introduction in evidence of the contracts 
between Buhl, Stephens, and Turner and the 
testimony in relation thereto may have had 
•^liat tendency, and the jury may have been 
impressed with the idea that these parties 
were the company; but the evidence was 
.competent for the purpose of showing the 
authority of Turner in the premises. Coun- 
sel for defendant very aptly states the ques- 
tions here involved as follows: "Had Tur- 
ner, by virtue of his relations with Buhl and 
Stephens, or by virtue of any instruction 
from them, power to guaranty payment to 
the plaintiff for the supplies in question; 
or had he the power, by virtue of that rela- 
tion or tliose instructions, to authorize Milo 
Davis to make such a guaranty; or had 
Milo Davis, because of the fact that he was 
chief engineer of the road, or because of 
any authority from the company, power to 
make such a guaranty?" The coui-t below 
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directed the jury that the fact of Davis 
being chief engineer did not of itself imply 
such authority, so that question is not in- 
volved here. It is evident from the man- 
ner in which the v?hole business of the con- 
struction of the road was conducted that 
substantially Buhl, Stephens, and Turner 
were the company, and their acts are bind- 
ing upon the company itself. The company 
cannot adopt the acts that are advantageous 
to it and reject those which aru disadvan- 
tageous to the corporation. It is true that 
there was no formal corporate action, ex- 
cept the making of the contract for the con- 
struction; but by this conti'act Turner was 
to have all the stock and bonds of the com- 
pany, and he made it in th^ Interest of 
Buhl, Stephens, and himself, and with the 
understanding that the road, as soon as con- 
structed, was to be sold out for the benefit 
of the three. Much greater power was vest- 
ed in Turner than was found to be vested 
in Smith by the Smith Middlings Purifier 
Company in Preston Nat. Bank v. George T. 
Smith Middlings Purifier Co., 84 Mich. 375, 
47 N. W. 502, and there it was said: "In 
conceding that the president must exercise 
his power of management in subordination 
to the board, yet when, as in this case, the 
stockholders, being the owners, have seen 
fit to vest exti-aordinary powers of manage- 
ment in the president, and certain other 
powers in the treasurer and superintendent, 
and the directors, with full -knowledge of 
this, elect a man to fill all these offices, and 
thereafter put no restraint upon his manage- 
ment, the board must be held to have con- 
sented to his exercising all the powers rea- 
sonably included in the language by which 
it was conferred. * • * What the own- 
ers consent to expressly or permissibly they 
ought not to be allowed afterwards to deny." 
It is substantially shown that all parties con- 
nected with this enterprise agreed that the 
whole business should be done by and 
through Buhl, Stephens, and Turner; and it 
was so done. No one else had any voice 
in it, or took any part in it. No one else 
seems to have put a dollar of money in to 
carry out the contracts. Buhl and Stephens 
furnished it all, except what Mr. Joy put 
in originally, and that appears to have been 
arranged for. Buhl and Stephens then em- 
powered Tm'ner to act for the three, and he 
did so act, and his acts must be held bind- 
ing upon the defendant company. This is 
supported by abundant authority: Steel 
Works V. Bresnahan, 60 Mich. 332, 27 N. W. 
524; Preston Nat. Bank v. George T. Smith 
Middlings Purifier Co., supra; Bank of Mid- 
dlebury v. Rutland & W. R. Co., .30 Vt. 159; 
Orr Water-Ditch Co. v. Reno Water Co., 10 
Nev. 60, 6 Pac. 72; Hull v. Glover, 126 III. 
122, 18 N. E. 198; People v. North River 
Sugar-Refining Co., 121 N. Y. 582, 24 N. E. 
834. The first proposition, therefore, that 
was laid down in Hirschmann v. Railroad 
Co., supra, finds support here. Tm'ner knew 



that Davis had arranged for the goods with 
plaintiff, and ratified and confirmed the ac- 
tion of Davis. 

Second. It is contended, however, that Tur- 
ner being president of the plaintiff company, 
and his powers being limited in the con- 
tract, which provides that "no indebtedness 
shall be incurred and no expenditures made 
without the full consent and co-operation 
of all the parties to this agreement," Tur- 
ner's knowledge of this limitation was the 
knowledge of plaintiff, and therefore plain- 
tiff is estopped from recovery. There can 
be no doubt that Turner could legally act 
both for the defendant company— for Bulil, 
Stephens, and himself— and at the same 
time for the plaintiff company. A party 
may act in the double relation of agent for 
both parties. Mining Co. v. Senter, 26 Mich. 
73; Colwell v. Iron Co., 36 Mich. 51; U. S. 
Rolling-stock Co. v. Atlantic & G. W. Rail- 
road Co., 34 Ohio St. 450; Mayor, etc., v. In- 
man, 57 Ga. 370; Alexander v. Williams, 14 
Mo. i-pp. 27; Manufacturers' Sav. Bank v 
Big Muddy Iron Co., 97 Mo. 38, 10 S. W. 
8G5; Kitchen v. Railway Co., 69 Mo. 224; 
Fitzsimmons v. Express Co., 40 Ga. 330. 
There is nothing appearing in the case to 
show that Mr. C. M. Turner, who was the 
general manager of the plaintiff company, 
did not act in the utmost good faith in mak- 
ing the sales of the goods; and it is apparent 
that the defendant company actually had 
the benefit of the goods so furnished. The 
plaintiff company had constructed several 
miles of the road for the defendant company, 
and James M. Turner acted for both par- 
ties. The plaintiff company had ftirnished 
ties and lumber, which had been paid for, 
and the defendant company had placed 
money due the plaintiff to the credit of 
James M. Turner for the plaintiff. Some 
other deals had taken place between the 
plaintiff and the defendant, in whicJi James 
M. Turner had acted for both parties, and no 
objection had been made by the defendant, 
or its officers, or by Buhl and Stephens, so 
far as this record shows. It also appears 
that the limitation of an indebtedness of 
$25,000 placed upon Turner's power was not 
adhered to in all cases, and he was permit- 
ted to go on with the building of the road if 
Dingman failed to carry out his contract 
It is not claimed that any undue advantage 
was taken by the plaintiff company by or 
through this agency, the claim being that no 
power was vested In James M. Turner or 
Davis to authorize the purchase of the goods 
or guaranty payment thereof. Mr. Turner 
testified that he was to look after the build- 
ing of the road, and to employ men to see 
to it, but that, after Davis came up, he gave 
him orders. Mr. Buhl says that Turner had 
authority to see to the building of the road 
under the contract; and, in addition to this, 
there is some evidence that Buhl and 
Stephens held Jlr. Davis out as the agent 
of the company. 
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Third. It Is contended that certain testi- 
mony given by plaintiff under defendant's 
objection was inadmissible, and error is as- 
signed xipom the ruling of the court. This 
testimony was to the effect that Davis made 
statements as to his agency, and directed 
supplies to be furnished by different parties, 
and in general appeared to have authority 
and control over the matters of the company, 
making contracts for work, and directing the 
work to be done, and paying for supplies. It 
was held in Hirschmann v. Railroad Co., su- 
pra, that plaintiff was entitled to show what 
powers had been assumed by Davis, and the 
extent to which he had been contracting in 
the name of the company; and we think the 
rule was there settled that this testimony 
was admissible. 

Fourth. It is claimed that the evidence 
does not show that C. M. Turner, as the su- 
perintendent of the plaintiff company, in sell- 
ing the goods for which suit is brought 
looked solely to the defendant for payment, 
but, on the other hand, charged the goods to 
Dingman, and that they were sold on the 
credit of Dingman, and the plaintiff had no 
iidea of looking to defendant for its pay, ex- 
cept in case Dingman failed to pay the debt, 
and therefore the claim sued upon is void 
xmder the statute of frauds. We think it ap- 
pears from the testimony of C. M. Turner 
that he would not sell the goods on the 
strength of Dingman's credit, and he so 
stated to Davis before any goods were fur- 
nished. They were sold, according to Mr. 
Turner's statement, solely upon the faith of 
the promise made by Davis that the defend- 
ant company would pay for them. This 
question was fairly submitted to the jury, 
And they have found against defendant's con- 
:tention upon the facts. We think, under the 
facts of this case, the principle laid down in 
Bice T. Building Co., 96 Mich. 24, 55 N. W. 
382, plainly applicable. In that case the de- 
fendant company had the right, under their 
(Contract with Wilson & Moore, at any time 
■when the contractors failed to prosecute the 
work with diligence, to provide materials 
thejnaelves, and deduct the costs from the 



money due on the contract. When the de- 
fendant found that t:-3 plaintiffs would fur- 
nish no more materials to Wilson & Moore, or 
upon their credit, it agreed to make the pay- 
ment directly to the plaintiff, and it was held 
that the case was not within the statute of 
frauds; citing Nelson v. Boynton, 3 Mete. 
(Mass.) 396, in which it was said: "The ob- 
ject to be accomplished by the defendant 
company was the immediate acquisition of 
these materials to put into the building. The 
purpose was not to benefit Wilson & Moore, 
or to obtain any forbearance for them, but to 
benefit the defendant company." So, in the 
present case, the purpose of this arrange- , 
ment was to get materials to carry on this 
work, because Din,?man could not purchase 
goods. This was so, not only with regard to 
the plaintiff, but with others along the line 
of the road; and the goods were delivered to 
the railroad company's camps, and there 
used. It was to benefit the company, and 
not to benefit Dingman, or to obtain any for- 
bearance for him. This rule was recognized 
in Calkins v. Chandler, 30 Mich. 320, and it 
was there said: "But where the third party 
is himself to receive the benefit for which his 
promise Is exchanged, it is not usually ma- 
terial whether the original debtor remains 
liable or not." This case was cited with ap- 
proval in Perkins v. Hershey, 77 Mich. 5(U, 
43 N. W. 1021. We think, therefore, the 
principles found to be established In Hirsch- 
mann v. Railroad Co., supra, have been fully 
established here, and under the findings Of 
the jury the defendant is properly held 
liable, not only upon the verbal arrangement 
made by Davis with C. M. Turner for the 
plaintiff, but also upon the written guaranty 
of Davis. 

Many other errors are assigned upon this 
record, but we do not think it profitable to 
discuss them. The main features of the 
case involve the statement of many facts. 
The theory of both parties was laid before 
the Jury in a full and fair charge, and the 
jm-y have determined the issues in favor of 
the plaintiff. Judgment must be affli'med. 
The other justices concurred. 
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HOBBS V. BRUSH ELECTRIC LIGHT CO. 

(42 N. W. 965, 75 Mich. 550.) 
Supreme Court of Michigan. June 28, 1889. 

Error to circuit court, Wayne county; 
Reilly, Judge. 

Henri) M. Cheever and Montgomery & Jef- 
fries, for appellant. Marslon, Cowles & Je- 
rome, for appellee. 

CHAMPLIN, J. The plaintiff was employed 
by the defendant to trim its lamps, and, while 
so employed, fell from a pole to the ground, 
a distance of 25 feet, and was severely in- 
jured. He alleges that the accident was 
caused by the negligence of the company in 
not providing a proper guard to sustain him 
while in the act of cleaning tlie lamp. This 
guard was a loop of wire, wliich was sus- 
pended from the top of the lamp frame, and 
pas.sed aiound under his arms, and, in per- 
forming liis work this wire was required to 
sustain nearly the weight of his body. Tlie 
defect claimed was that this wire was too 
light, and lairked the requisite strength. He 
had been in tlie employment of the comjiany 
several months in tlie capacity of trimmer, 
and had trimmed this lamp, and knew of the 
unsafe nature and condition of tliis guard for 
a long lime. It was his duty, under his em- 
ployment, when he observed any defects in 
the appliances or apparatus in use by the 
company to notify it promptly of such defect, 
lie notified the head trimmer of th? unsafe 
size of this wire guard, and he said he would 
have it attended to, but it was not done. A 
few days before the accident he reported it to 
one of the line men, but nothing was done. 
After his injury, which occurred on the 2d 
day of January, he vpas taken to the liospital, 
where he stayed until he recovered sufficient 
to walk out, about the middle of March. He 
went to work again for the company about 
the 20th of March, and was employed in the 
shop for a short time, repairing lamps and 
cleaning them, when he was set at work 
again trimming lamps. While he was at 
the hospital the company continued to pay to 
his wife the same wages he received while at 
work. They also paid his hospital bills. 
The wages and bills so paid amounted to 
$162.50. After seven or eight days from his 
injury he knew that his wages were being 
paid to his wife. He continned to work un- 
til the latter part of August, when he took a 
(lay off for recreation. When he appeared 
the next day at the office the superintendent 
iiske.l him if he had come to quit. He replied 
"1 am here," and he directed Mr. Welton to 
pay him off, and he did so. He then went 
and saw Mr. Leggett, the president of the 
company, and he advised him to go back and 
talk with the superintendent. After some 
talk the superintendent told him to come 
again on Monday. At this time he told 
plain! iff if he would sign an agreement to 
clear the coinpany from all lesponsibility he 
would give him steady employment as trim- 



mer. He said he paid him his wages while- 
he was sick, and his hospital expenses, and. 
plaintiff told him if he would give him steady 
work he would sign it. A release of all ac- 
tions, causes of action, and damages was. 
then prepared by the company, and plaintiff, 
signed it, "because he said he would give» 
me steady emplflyment at the same wages- 
that I had been having, which was fllteen. 
shillings a day. " He worked until the 20th of 
October, and was entitled to receive $24.38. 

It was the practice of the company to in- 
close the wages due their employe s in an en- 
velope, with the amount marked on the out- 
side, and at the time the envelope was deliv- 
ered the employe was required to sign a re- 
ceipt for the amount. The envelope given 
to the plaintiff was marked .f24.38, but on 
opening it he found it contained $20.38, and 
a doctor's bill for four dollars. A dispute- 
therenpon arose whether this bill of expense 
w.is included in the amount stated in the re- 
lease, and the conijiany discharged the plain- 
tiff then and there. The plaintiff then 
brouglit this action to recover his damages- 
for his personal injuries. 

Upon the trial the facts appeared as stated 
above. The release, bearing date tlie lOtli 
day of September, 1888, signed and sealed by 
tlie plaintiff, was read in evidence, and the- 
court directed a verdict for the defendant on 
the ground that there was no testimony show- 
ing that the n-lease was obtained by fraud, 
duress, or surprise. We agree with the cir- 
cuit court that there is no evidence of fraud, 
mistake, surprise, or duress by which the re- 
lease was executed and delivered, nor is there 
any conflict of evidence as to the considera- 
tion. The plaintiff's testimony shows the 
consideration, and it was a good and sufh- 
cient one to support the release. The seal 
imports a consideration, and is prima facie- 
evidence of it; but the validity of the instru- 
ment may be attacked for fraud, mistake, 
surprise, duress, or total want of considera- 
tion. The rule created by statute that sealed 
instruments may be impeached for want of 
consideration applies with equal force to all 
sealed instruments between party and party- 
Now, it is claimed by counsel for the plaintiff 
that there was a total want of consideration,, 
because the money paid for wages and hos- 
pital expenses by the company were entirely 
voluntary, and created no debt or obligationi 
against the plaintiff which he was in any- 
wise bound to repay, and the promise to fur- 
nish steady employment was void by the 
statute of frauds because not in writing. It 
will be noticed that the agreemeiitto furnish 
steady employment did not specify any tinie 
during which it should be furnished, and a 
verbal promise, based upon a good consider- 
ation, would be valid for one year at least. 
Grant that the payment of wages and hos- 
pital expenses were, in the lirst instance, 
voluntary, and could not have been recov- 
ered by action, yet there was a consideration 
for the release in taking the plaintiff, who 
had been discharged, back into the employ- 
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ment of the company at fixed wages and the 
promise of steady employment. This agree- 
nitnt was legal and binding, and. If the 
plaintiff was discharged without cause, as lie 
appears upon this record to have been, his 
remedy is upon the agreement. In order to 
obtain employment by this company he 
agreed to and did release his cause of action 



for damages, and the company, in consider- 
ation of such release, did take him again in- 
to its service, and promise him steady em- 
ployment at the wages previously paid to him. 
The settlement appears to have been satis- 
factory to both pai-ties, and nothing is shown 
to impeach its validity. The judgment is 
affirmed. The other justices concurred. 
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HAIIUIS THOTOGRAPHIC SUPPLY CO. 
V. FISHER. 

(45 N. W. 661, 81 Mich. 136.) 

Supreme Court of Michigan. June 6,' 1890. 

EiTor to circuit court, Wayne countj'. 
Corliss, Andriis & Leete, for appellant. 
Charles Flowers, for appellee. 

LONG, J. Plaintiff is a corpoiiition or- 
ganized and existing under the laws of 
this state, and doing business in Detroit. 
This action is brought in assumpsit to re- 
cover the price and value of 'lertain per- 
sonal property claimed to have been ex- 
changed to defendant fur real estate. The 
contract set out in the declaration is that 
on July 23, 1888, the plaintiff sold to de- 
fendant, and the defendant bought of 
plaintiff a photographic gallery, including 
the stock, fixtures, furniture, negatives, 
and everything connected therewith, and 
used in connection with the carrying on 
of the business of photographing in De- 
troit; and in consideration of such pur- 
chase and sale the defendant agreed to 
transfer to the plaintiff certain real estate 
situate in Bay City, Mich., of the value of 
$1,600; and the plaintiff on the day last 
aforesaid delivered to the defendant the 
possession of said gallery, and the fixtures 
and appurtenances connected thei-ewith, 
and the defendant took possession of the 
same; yet the defendant has neglected and 
refused to transfer the said property so as 
agreed to be transferred in payment for 
said photographic gallery, although often 
requested so to do ; whereby the said de- 
fendant has become liable to pay to the 
said plaintiff the sum of $1,600 and interest, 
and in consideration of the premises then 
and there promised the plaintiff to pay it, 
etc. The common counts are also added. 
The plea was the general issue, and there- 
under defendant gave notice of several 
matters of defense, and, among others — 
First, that no agreement in writing was 
entered into between the parties ; second, 
that there was no delivery of possession 
of goods and property, and that the de- 
fendant only took the keys of the gallery 
to make an examination and inventory of 
the property, and upon such examination 
and inventory, finding the representations 
of the plaintiff in reference to such proper- 
ty untrue, defendant returned the keys to 
the plaintiff; third, that no possession or 
right of possession was ever delivered or 
secured to the defendant; fourth, that de- 
fendant never promised or agreed to pay 
to plaintiff the sum of $1,600; fi«A, that 
the contract for the exchange of lands as 
alleged in the declaration was void under 
the provisions of section 6181, How. St., 
the same not being alleged to have been in 
writing; sixth, that the claimed sale of 
goods, being for the price of |50 or more, 
is void, under the provisions of Scjction 
6186, How. St., the purchaser not having 
accepted or received any of the goods, or 
given anything in earnest to bind the bar- 
gain in part payment, and there being no 
note or memorandum in waiting of the 
*:)argain made, signed by either of the par- 
ties. The cause was tried in the clrooit 
court before a jury, who found a verdict in 



fa vol- of the plaintiff. Defendant brings 
error. 

It appears that, at the commencement 
of the trial, defendant's counsel objected 
"to any evidence being received under the 
declarnti(m, for the reason that it does 
not allege a sufficient cause of action to 
enable the plaintiff to recover; that the 
declaration does not contain an. allega- 
tion sufficient to take the case out of the 
statute of frauds; and does not allege 
that defendant retained possession of the 
gallery, and converted it to his own use, " 
The objection was overruled, and the 
cause proceeded to trial. The court very 
properly overruled this objection. The 
declaration need not set out that the 
promise in relation to real estate was in 
writing, or that there was part delivery 
of the property, or anything paid in far- 
nest on the purchase of the personalty. 
This is matter of proof, and may be shown 
on the trial. The declaration set out a 
cause of action. Elting v. Vanderlvn, 4 
Johns. 237; Dayton v. Williams, 2 Doug. 
(Mich.) 31. 

The case was submitted to the jury upon 
the question of delivery to the defendant 
of the personal property sued for, and 
they have found the fact in favor of the 
plaintiff, and we cannot disturb that ques- 
tion, if there was any competent evidence 
to sustain the finding. Taking the whole 
evidence introduced by the plaintiff, we 
are satisfied that there was some evidence 
upon which the jury could very properly 
say that the property was aliened to the 
defendant, and was accepted under the 
contract. It appears that the defendant 
owned the building in which the gallery 
was situate, and rented it to the plaintiff. 
The business of the gallery was being car- 
ried on for the plaintiff by Mr. Friend. He 
states that the defendant talked with him 
about exchanging some real estate in Bay 
City for the gallery, and wanted him to 
see Mr. Harris, the president of the plain- 
tiff company, and learn if such an exchange 
could be made; that hetold defendant the 
gallery was worth from $1,400 to $1,600, 
and lie would see Mr. Harris about the 
exchange; that he saw Mr. Harris, and, 
the parties having afterwards met, the 
witness, being present, said to Mr. Har- 
ris: "Here Is Mr. Fisher, and you gentle- 
men better settle the question about the 
gallery and the real estate." That Mr. 
Harris said: "Mr. Kisher, you make out 
the deed, and we will finish this up at 
once;" when Mr. Fisher said: "There is 
another room there somewhere,— the bro- 
mide room, they call it,— and I want to go 
and see what is in there." The witness 
then says: "They gave me the keys, and 
we went together, and saw what was in 
there. I did not know what was in there 
before, and my estimate did not include 
that. I left Mr. Fisher there, and went 
home." Mr. Harris, the president of the 
plaintiff company, gave his version of the 
affair, as follows : "Mr. Friend made the 
remark : 'Now, you two gentlemen settle 
this business up.' So Mr. Fisher and I 
stepped to the front part of the store, and 
talked over the matter for a moment or 
two, and he agreed to give me a deed of 
certain property In Bay City, valued at 
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$1,675. He was to make his deed the next 
day, and we were to make a bill of sale. 
That was the conversation. I had never 
met Mr. Fisher prior to this in regard to 
it. Mr. Fisher inquired if there was any 
other property besides what there was in 
the gallery. I said that there was one 
camera box, 20x24, that was in Mr. 
Friend's gallery temporarily, and there 
were bromide rooms on Grand River Ave., 
and he said if he bought it he wanted the 
bromide rooms transferred to the gallery. 
1 said, 'That's satisfactory;' we would 
transfer the bromide rooms at our ex- 
pense, and put all inside the gallery on 
Woodward avenue. Mr. Fisher said he 
would give me a deed of this property in 
Bay City, and we were to give him a bill 
of sale, and the transaction was closed in 
this manner. I gave him the keys to go 
and look at the bromide room. He came 
back, and said he wanted the stuff in the 
bromide room sent right over that day. 
We then went and put everything from the 
bromide room in the galler.y. The ke.y to 
the gallery was in possession of Mrs. 
Friend. Mr. Fisher said he wanted the 
key, and the agreement was, if he bought 
the gallery, Mrs. Friend was to deliver the 
key to him. The next day Mr. Fisher came 
in, and wanted to know how the deed 
should be made out. He said our institu- 
tion was a corporated company, and, if 
the deed was made out to the corpora- 
tion, it would require the signatures of 
the wives of all the stockholders, and he 
would like to know whether it should be 
made to the corporation or to me. I told 
him I would let him know in the i^fter- 
noon. He came in again in thfe afternooin, 
and I told him he could make the deed to 
me personally. I saw him again within a 
day or two. He came in with the deed all 
made out. with the exception of the signa- 
ture, as I understood it at the time, of his 
son's wife. Instead of the property being 
in his own name, it was in his son's name. 
He said he would go out and get the sig- 
nature, and transfer it to me the next day. 
I did not see Mr. Fisher again for quite 
a while. He did not pay any attention to 
our request for the deed. Aboutfourorfive 
weeks after the transaction a gentleman 
brought me a sealed envelope, and inside 
was the key. I returned the key to him 
through the mail. I never saw Mr. Fisher 
again until in court. Some days after this 
bargain Mr. Fisher came into the store, 
and wanted me to get an operator for him. 
He said he understood Mr. Friend could 
not work for him, and he wanted an op- 
erator to run the gallery for him. I after- 
wards told Mr. Fisher I had written to an 
operator, and got a reply that he would 
be in on Monday." 

It appears that this first conversation 
between th« parties took place on July 2S, 
1888. Mr. Harris also testified that he 
never gave the bill of sale, and never re- 
ceived any deed. After the key was re- 
turned, Mr. Fisher commenced suit against 
the plaintiff for the collection of the rent 
of the building. Plaintiff also gave evi- 
dence tending to show that the defendant 
stated to a Mrs. Nellie Goodwill that he 
had traded some property in Saginaw for 
the gallery, and that he moved a couch 



from the gfiUery to his own rooms in the 
same building,, and then returned it to 
the gallery, and asked Mrs. Goodwill not 
to say anything about it, because he had 
concluded not to buy the gallery if he 
could get out of it. Plaintiff also gave 
evidence tending to show that defendant 
called upon Mrs. Friend, and got the key 
to the gallery, and told her he had bought 
it. Substantially this is the claim of the 
plaintiff. Defendant insists that the con- 
tract was not completed; that he only 
took the key to examine the property in 
the gallery, and, having made an exam- 
ination and procured an inventory to be 
made by a Mr. Kier, who was familiar 
with such property, he ascei'tained the 
propert.y was only worth $614.1.'), and was 
not of the value of f 1,400 to $1,600, as rep- 
resented by Mr. Friend: that, finding upon 
such exan>ination how little the property 
was worth, he returned the key, and re- 
fused to complete the contract. Thecourt 
submitted the facts very fairly to the jury 
upon the respective claims of the partiesj 
as follows: "And it is claiimed by Mr. 
Fisher that he did not accept these goods; 
that there was no acceptance on his part; 
that he merely took the key for the pur- 
pose of taking an inventory. If that is the 
fact, that would be an end to the case. If 
you determine that to be the fact; that 
there was no acceptance on his part; that 
he did not enter into possession of them ; 
that he merely' received the key for the 
purpose of taking an inventory, — that 
would be an end to this case, and your 
verdict would be for the defendant. " It is 
conceded that the contract for the ex- 
change of the real estate is void, because 
not in writing. It is also conceded that 
thecontract for the exchange of the goods 
is void, not being in writing, and the vahie 
being above $50, and no part of the pur- 
chase price paid, unless there has been a 
delivery of the whole or a part of the 
goods and an acceptance. It is clearly 
settled that both acceptance and actual 
receipt are necessary, and the burden of 
proving them rests upon the person try- 
ing to set up the contract. They are both 
facts, and the circumstances which go to 
make up acceptance and actual receipt are 
for the jury. 8 Anier. & Hug. Cyclop. Law, 
730. Had the action been brought in this 
case by the plaintiff to recover the posses- 
sion of the goods, upon a refusal of the de^ 
fendant to deliver up the key to the build- 
ing or the goods, plainly it must have been 
held, under the finding of the jury, that 
there was evidence of such delivery over, 
and acceptance by the defendant, as to 
pass title absolutely to him. The learned 
counsel for defendant says, in his brief, 
that "this was a suit upon an executory 
verbal contract, not performed on either 
side." If this was so, then no recovery 
could have been had. But the claim of 
plaintiff is that there was part perform- 
ance; that there was a delivery of goods 
to the de endant, which he accepted,— and 
the jury, under a fair submission, have 
found that to be so. This would take the 
case out of the statute of frauds. It is 
true that, under the first arrangement, a 
biM of sale was to be made to the goods, 
and a deed of real estate to be executed 



STATUTE OF FRAUDS. 



425. 



and delivered. But the title to the goods 
wo-uld pass without the bill of Bale, if there 
was a sutHcient delivery and an accept- 
ance. Counsel seeks to bring the case 
within the rulings of this court in Sheley 
V. Whitman, 67 Mich. 397, 34 N. W. Rep. 
879. In that case, however, there was no 
pretense of a delivery of any part of the 
goods, which were of the value of $200. It 



was said in that case that the purchaser 
never accepted or received any article, and 
never paid anything, and that the letter, 
which was the only writing, did not show 
what the contract was. In the present 
case there was not only a delivery, but an 
acceptance. We see no error in the record. 
The judgment must be affirmed, with 
costs. The other justices concurred. 
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HATCH V. McBRIBN. 

(47 N. W. 214, 83 Mich. 159.) 

Supreme Court of Michigan. Nov. 14, 1890. 

Error to circuit court, Kent county; Wil- 
liam E. Grove, Judge. 

Fitzgerald & Barry, for appellant. Fletch- 
er & Wanty, for appellee. 

CAHILL, J. This case was commeuced in 
justice court, where the plaintiff filed the fol- 
lowing written declaration: "Now comes the 
said plaintiff, and complains of the said de- 
fendant, who has been summoned to answer 
the plaintiff in a plea of trespass on the case 
on promises, for that heretofore, to-wit, on the 
1st day of April, 1889, the said plaintiff, at 
the special instance and request of defendant, I 
and as the agent and broker of defendant, 1 
purchased for the account of defendant a 
large quantity of canned goods, to-wit, 200 
dozen of tomatoes, and 200 dozen of corn, and 
caused the said goods to be brought to the 
city of Grand Rapids, ready to be delivered 
to said defendant; that, afterwards, and on, 
to-wit, the day and year last mentioned, plain- 
tiff notified defendant of the receipt of said 
goods, and requested him to receive them, and 
take them away. The defendant utterly re- 
fused to receive said goods as he had agi'eed, 
and has always refused and neglected so to 
do; that plaintiff, by reason of such neglect 
and refusal on the part of the defendant, was 
compelled to and did, on, to-wit, the 1st day 
of April, 1889, sell the said goods on ac(;ount 
of, and for the use of, said defendant, to the 
best advantage, and for the best prices, he 
could obtain for the same; that by reason of 
a declining market, and of the depreciation in 
. value of said goods, plaintiff suffered great 
loss and damage in the handling and sale of 
said goods, to-wit, three hundred dollars. 
Therefore he brings suit. Plaintiff also de- 
clares on all the common counts in assumpsit 
to his damages $300 or under." The plea was 
the general issue. Plaintiff recovered a judg- 
ment in the justice court, and the defendant 
appealed to the circuit, where the case was 
tried before Hon. William E. Grove, the cir- 
cuit judge, without a jury. On the trial in 
the circuit court, the plaintiff asked leave, and 
was allowed, to amend his declaration by 
striking out of it, in the eighth and ninth lines, 
the words, "and as the agent and broker of 
said defendant." The court made a written 
finding of fact substantially as follows : Plain- 
tiff was a retail grocer, and the defendant a 
commercial broker, both doing business in 
Grand Rapids. In 1887, when the plaintiff 
was placing; his order for canned corn and 
tomatoes, the defendant requested the plain- 
tiff to include in his order 100 cases each of 
corn and tomatoes for the defendant. This 
was done, and defendant received the goods, 
paying the actual cost of them at (Jrand Rap- 
ids, when delivered When it came time to 
place orders for these goods in 1888, and on 



the 20th of February, 1888, the defendant 
again requested the plaintiff to Include in his 
order 100 cases each of Red Seal corn at 87% 
cents per dozen, and Lowenkamp tomatoes at 
921/^ cents per dozen, each case containing two 
dozen cans, the defendant agreeing to receive 
the goods on delivery, and pay for them at the 
above prices. The plaintiff complied with this 
request, and ordered the goods from Thomas, 
Roberts & Co., of Philadelphia. On -the 11th 
of October, 1888, the plaintiff received from 
Thomas, Roberts & Co. the tomatoes ordered, 
Including the 100 cases ordered for the defend- 
ant, and OP the 29th of October, 1888, he re- 
ceived the corn ordered, includiag the 100 
cases for the defendant, of which the defend- 
ant had immediate notice. During the sum- 
mer of 1888, the prices on such goods depre- 
ciated, and the plaintiff, at the request of the 
defendant, negotiated with Thomas, Roberts 
& Co., and obtained a reduction of prices 
from those made in the contract to 85 cents 
per dozen for both corn and tomatoes, and 
the brand of tomatoes was changed to Red 
Seal. When the goods arrived, it appeared 
that the tomatoes were of the kind originally 
ordered, that is, the Lowenkamp; but it does 
not appear that any fault was found by the 
defendant with this change. The defendant 
requested the plaintiff to deliver the goods 
to him, but the plaintiff refused, unless the 
defendant would pay for them, which defend- 
ant did not offer to do. The plaintiff, in pur- 
chasing the goods from Thomas, Roberts & 
Co., obtained them on the following terms: 
"Notes payable 60 days from date of ship- 
ment, or one-half cash in 7 days." Defendant 
refused to receive the goods and pay for them 
on' delivery. It does not appear from the 
finding whether he offered to take them on 
the terms on which tliey were sold to plaintiff 
or not. The plaintiff paid Thomas, Roberts 
& Co. for the goods at the contract price. 
After the refusal of the defendant to accept 
the goods and pay for them, the plaintiff sold 
85 cases at the best prices he could obtain 
for them, sustaining a loss thereon of $17. Up 
to the time of the commencement of this suit, 
the plaintiff has been unable to dispose of the 
canned corn. The court finds that the coru 
was worth, at the time of the commencement 
of the suit, 57% cents per dozen, and that the 
plaintiff's loss sustained on the corn was $55, 
that being the difference between the price 
paid and the market price at the time of the 
commencement of the suit. By agreement of 
the parties, defendant was to pay his propor- 
tionate share of the freight from Philadel- 
phia to Grand Rapids, which the court found 
to have been -$20.05. It also appears from 
the finding that the agreement between the 
parties was a verbal one, and that no note or 
memorandum of the bargain was ever made 
or signed by the defendant, or any person 
thereunto authorized by him. For these vari- 
ous sums, together with interest from the time 
when plaintiff paid for the goods to tbe com- 
mencement of suit, the court found the plain- 
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tiff entitled to a judgment. . Exception was 
taken to this judgment that the facts found 
did not support it. 

It is said— First, that the contract was for 
the sale of personal property exceeding in 
value $50, and that it was therefore void, un- 
der the statute of frauds. But we do not 
think the facts found make a case of bargain 
and sale, but rather one of agency. Plaintiff 
did not agree to sell the defendant the goods 
in question, but his contract was to order for 
him of Thomas, Roberts & Co. If Thomas, 
Roberts & Co. had refused to furnish the 
goods, the plaintiff would have been in no 
way responsible to the defendant as for goods 
bargained and sold, even if the agreement be- 
tween the plaintiff and defendant had been 
in writing. This was evidently the view tak- 
en of the transactions by the circuit judge, 
and we agree with him. 

Second. It is said that, considering the con- 
tract to have been one of agency and not of 
bargain and sale, the defendant was entitled 
to the goods on the same terms of payment as 
the plaintiff obtained them from Thomas, Rob- 
erts & Co., that is, 60 days. Whether this is 
correct as a matter of law or not need not be 
discussed, because it does not appear that the 
defendant offered to take the goods on such 



terms, or that he claimed the right to any 
such credit. The finding is that, in 1887, the 
defendant ordered goods, and paid for them 
on delivery; that, in 1888, defendant asked 
the plaintiff to order goods for him the same 
as the year before, which, we think, would in- 
clude the payment for the goods as before on 
delivery. 

Third. There is nothing in the point that 
the tomatoes, when received, were of the Low- 
enkamp variety, as at first ordered, instead of 
Red Seal, as put into the amended order. The 
defendant did not put his refusal to take the 
goods on that ground. It does not appear 
whether the variety known as "Red Seal" 
was more or less valuable than the Lowen- 
kamp, except that when the change was made 
in the order from Lowenkamp to Red Seal 
the price was reduced from 92% cents to 85 
cents, indicating that the Red Seal may have 
been of a cheaper variety than the Lowen- 
kamp. If so, the defendant could not com- 
plain that he was furnished with a better 
variety. We think the facts found by the cir- 
cuit judge support the judgment, and it will 
be aflirmed with costs. 

LONG, J., did not sit. The other justices 
concurred. 
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SAFFORD et al. v. McDONOUGH. 

(120 Mass. 290.) 

Supreme Judicial Court of Massachusetts. Suf- 
folk. May 6, 1876. 

T. H. Sweetser and B. F. Hayes, for plain- 
tiffs. S. A. B. Abbott, for defendant. 

MORTON, J. This is an action of contract 
to recover the price of a quantity of leath- 
er, exceeding fifty dollars in value, alleged 
to have been sold by the plaintiffs to the de- 
fendant. There was no memorandum in 
writing of the contract, and the pui'chaser 
did not give anything in earnest to bind the 
bai'gain or in part payment. 

It appeared on the trial that the defend- 
ant on May 17, 1872, went to the plaintiffs' 
store and agreed to purchase the leather at 
the price named, to be paid for by a satis- 
factoiy note. 

On the thii-ty-first day of the same month, 
he again went to the plaintiffs' store, ex- 
amined the leather, had it weighed, marked 
with the initials of his name, and piled up 
by itself, to be taken away by him upon giv- 
ing a satisfactory note for the price, or the 
payment of the price in money, but not 
otherwise. He never complied with the 
terms of the a,greement. The plaintiffs re- 
fused to allow him to take the leather from 
their store without such compliance, claim- 
ing a lien upon it for the price due. It re- 
mained in their store till November 9, 1872, 
when it was burnt with the store. Upon 
this evidence the presiding justice of the su- 
perior court ruled that the leather had not 
been so accepted and received by the defend- 
ant as to take the contract out of the stat- 
ute of frauds, and the plaintiff excepted to 
such ruling. 

It should be kept in mind that the ques- 
tion is not whether, if a valid contract of 
sale upon the terms above named had been 
proved, the title in the property would have 
passed to the defendant, so that it would be 
at his risk. In such a case, the title would 
pass to the purchaser unless there was some 
agreement to the contrary, but the vendor 
would have a lien for the price, and could re- 
tain possession until its payment. Haskins 
V. Warren, 115 Mass. 514; Morse v. Sher- 
man, 106 Mass. 430; Townsend v. Har- 
graves, 118 Mass. 325. But the question i? 



whether the defendant had accepted and re- 
ceived the goods, so as to take the case out 
of the statute of frauds, and thus complete 
and make valid the oral contract relied on. 
Unless there was such acceptance and receipt, 
there was no valid contract by virtue of 
which the title to the goods would pass to 
the defendant. To constitute this, there 
must be a delivery by the seller, and some 
unequivocal acts of ownership or control of 
the goods on the part of the purchaser. 
Knight v. Mann, 118 Mass. 143, and cases 
cited. 

In the case at bar, there was no actual 
acceptance and receipt of the goods by the 
defendant. They were never in his posses- 
sion or control, but remained in the posses- 
sion and control of the plaintiffs, who refused 
to allow him to take them, claiming a lien 
for the price. If they had and asserted a 
lien as vendors, this is inconsistent with the 
delivery of possession and control, necessary 
to constitute an acceptance and receipt by 
the vendee. In Baldey v. Pai'ker, 2 B. & C. 
87, 44, Holrbyd, J., says: "Upon a sale of spe- 
cific goods for a specific price, by parting 
with the possession the seller parts with his 
lien. The statute contemplates such a part- 
ing with the possession, and therefore, as 
long as the seller preserves his control over 
the goods, so as to retain his lien, he pre- 
vents the vendee from accepting and receiv- 
ing them as his own within the meaning of 
the statute." 'Benjamin on Sales, (Am. Ed.) 
151, and cases cited; Browne, St. Fraud, § 317. 

It is true there may be cases in which the 
goods remain in the possession of the vendor, 
and yet may. have been accepted and receiv- 
ed by the vendee. But in such cases the 
vendor holds possession of the goods, not by 
virtue of his lien as vendor, but under somf 
new contract by which the relations of thf, 
parties are changed. Cusack v. Robinson, 
1 B. & S. 299, 308; Castle v. Sworder, 6 H. 
& N. 828; Dodsley v. Varley, 12 A. & E. 632. 

In the case at bar, the vendors refused to 
permit the vendee to take possession or con- 
trol of the goods, but claimecs and asserted 
their lien as vendors for the price. We are 
therefore of opinion that the ruling of the 
superior court was correct 

Exceptions overruled. 

BNDICOTT and LORD, JJ., absent. 
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BUTLER V. THOMSON' et al. 

(92 U. S. 412.) 

Supreme Court of the United States. Oct. 
Tei-m, 1875. 

Error to the circuit court of the United 
States for the Southern district of New 
"York. 

Mr. William M. Bvarts for the plaintiff 
in eiTor. Mr. E. H. Owen, contra. 

Mr. .Tustice HUNT delivered the opinion of 
the court. 

The plaintiff alleged that on the eleventh 
day of July, 18C7, he bargained and sold to 
the defendants a quantity of iron thereafter 
to arrive, at prices named, and that the de- 
fendants agreed to accept the same, and pay 
the purchase-money therefor; that the iron 
arrived in due time, and was tendered to 
the defendants, who refused to receive and 
pay for the same; and that the plaintiff aft- 
erwards sold the same at a loss of $6,581, 
which sum he requires the defendants to 
make good to him. The defendants inter- 
posed a general denial. 

Upon the trial, the case came down to this: 
The plaintifl: employed certain brokers of the 
■city of New Vork to make sale for him of 
the expected iron. The brokers made sale 
•of the same to the defendants at 12% cents 
per pound in gold, cash. 

The following memorandum of sale was 
made by the brokers; viz.: — 

"New York, July 10, 1807. Sold for Messrs. 
Butler & -Go., Boston, to Messrs. A. A. Thom- 
son Jk Co., New York, seven hundred and 
five (705) packs Urst-quality Russia sheet 
irom, to arrive at New York, at twelve and 
three-quarters (12?i) cents per pound, gold, 
'Cash, actual tare. Iron due about Sept. 1, 
■"67. White & Hazzard, Brokers." 

The defendants contend, that, under the 
statute of frauds of the state of New York, 
this contract is not obligatory upon them. 
The judge before whom the cause was tried 
:at the circuit concurred in this view, and 
ordered judgment for the defendants. It is 
from this Judgment that the present review 
is taken. 

The provision of the statute of New York 
upon which the question arises (2 R. S. 
p. 13C, § 3r) is in these words:— 

"Every contract for the sale of any goods, 
chattels, or things in action, for the price of 
fifty dollars or more, shall be void, unless (1) 
'SL note or memorandum of such contract be 
made in writing, and be subscribed by the 
parties to be charged thereby; or (2) unless 
the buyer shall accept and receive part of 
such goods, or the evidences, or some of 
them, of such things in action; or (3) unless 
the buyer shall at the time pay soib* pait 
-of the purchase-money." 

The eighth section of th« same title pro- 
vides that "every instrument required by 



any of the provisions of this title to be sub- 
scribed by any party may be subscribed by 
the lawful agent of such party." 

There is no pretense that any of the goods 
were accepted and received, or that any part 
of the purchase-money was paid. The ques- 
tion arises upon the first branch of the stat- 
ute, that a memorandum of the contract shall 
be made in writing, and be subscribed by the 
parties to be charged thereby. 

The defendants do not contend that there 
is not a sufficient subscription to the con- 
tract. White & Hazzard, who signed the la- 
strument, are proved to have been the au- 
thorized agents of the plaintiff to sell, and 
of the defendants to buy; and their signa- 
ture, it is conceded, is the signature both of 
the defendants and of the plaintiff. 

The objection is to the sulflciency of the 
contract itself. The written memoi'andum 
recites that Butler & Co. had sold the iron 
to the defendants at a price named; but it 
is said there is no recital that the defendants 
had bought the Iron. There is a contract of 
sale, it is argued, but not a contract of pur- 
chase. 

As we understand the argument, it is am 
attack upon the contract, not only that It is 
not in compliance with the statute of frauds, 
but that it is void upon common-law princi- 
ples. Tlie evidence required by the statute 
to avoid frauds and perjuries — to wit, a writ- 
ten agreement-^is present. Such as it is, the 
contract is sufficiently established, and pos- 
sesses the evidence of Its existence required 
by the statute of fiauds. 

The contention would be the same if the 
articles sold had mot been of the price named 
in the statute; to wit, the sum of fifty dol- 
lars. 

Let us examine the argument. Blackstone's 
definition of a sale is "a transmutation of 
property from one man to another in con- 
sideiation of some price." 2 BL 846. Kent's 
is, "a contract for the transfer of property 
from one person to another." 2 Kent, 615. 
Biselow, C. J., defines it in these words: 
"Competent parties to enter into a contract, 
an agreement to sell, the mutual assent of 
the parties to the subject-matter of the sale, 
and the price to be paid therefor." Gard- 
ner V. Lane, 12 Allen, 39, 43. A learned au- 
thor says, "If any one of the ingredients 
be wanting, there is no sale." Atkinson, 
Sales, -5. Benj. Sales, p. 1, note, aaad p. 2, 
says, "To constitute a Talid sale, there must 
be (1) parties competent to contract; (2) 
mutual assent; <3) a thing, the absolute or 
genei'al property in Trhich is transferred 
from the seUer to the buyer; (4) a jxrice in 
money, paid or promised." 

How, then, can there be a sale of seven 
hundred and five packs of iron, unless there 
be a purchase of it? How can there be a 
sellei-, unless there be likewise a purchase!'. 
These authorities reqiiiilTe the existence of 
both. The essential idea of a sale is that ©f 
an agi'eement or meeting of minde by wbich 
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a titlb passes from one, and vests in another. 
A man cannot sell his chattel by a perfected 
sale, and still remain its owner. There may 
be an offer to sell, subject to acceptance, 
which would bind the party offering, and 
not the other party uncil acceptance. The 
same may be said of an optional purchase 
upon a sufficient consideration. There is 
also a class of cases under the statute of 
frauds where it is held that the party who 
has signed the contract may be held charge- 
able upon it, and the other party, who has 
not furnished that evidence against himself, 
will not be thus chargeable. Unilateral con- 
tracts have been the subject of much discus- 
sion, which we do not propose here to repeat. 
In Thornton v. Kempster, 5 Taunt. 788, it is 
said,— 

"Contracts may exist, which, by reason of 
the statute of frauds, could be enforced by 
one party, although they could not be en- 
forced by the other party. The statute of 
frauds in that respect throws a difficulty in 
the way of the evidence. The objection does 
not interfere with the substance of the con- 
tract, and it is the negligence of the other 
party that he did not take care to obtain 
and preserve admissible evidence to enable 
himself also to enforce it." 

The statute of 29 Car. II., c. 3, on which 
this decision is based, that "no contract for 
the sale of goods, wares, and merchandise, 
for the price of £10 sterling or upwards, shall 
be allowed to be good except the buyer," &c., 
is in legal effect the same as that of the 
statute of New York already cited. See Jus- 
tice V. Lang, 42 N. Y. 493, that such is the 
. effect of the statute of New York. 

The case before us does not fall within this 
class. There the contract is signed by one 
party only; here both have signed the paper; 
and, if a contract is created, it is a mutual 
one. Both are liable, or neither. 

Under these authorities, it seems clear 
that there can be no sale unless there is a 
purchase, as theie can be no purchase un- 
less there be a sale. When, therefore, the 
parties mutually certify and declare in writ- 
ing that Butler & Co. have sold a certain 
amount of iron to Thomson & Co. at a price 
named, there is included therein a certificate 
and declaration that Thomson & Co. have 
bought the iron at that price. 

In Newell v. Radford, L. R. 3 0. P. 52, the 
memorandum was in these words: "Mr. H., 
32 sacks culasses at 39s., 280 lbs., to wait or- 
ders;" signed, "John Williams." It was ob- 
jected that it was impossible to tell from 
this memorandum which party was the buy- 
er, and which was the seller. Parol proof 
of the situation of the parties was received, 
and that Williams was the defendant's 
agent, and made the entry in the plaintiff's 
books. In answer to the objection the court 
say, "The plaintiff was a baker, who would 
require the flour, and the defendant a per- 
son who was in the habit of selling it;" and 
the plaintiff recovered. It may be noticed 



also, that the memorandum in that case 
was so formal as to contain no words either 
of purchase or sale ("Mr. H., 32 sacks culas- 
ses at 39s., 280 lbs., to wait orders"); but it 
was held to create a good contract upon the 
parol evidence mentioned. 

The subject of bought and sold notes was 
elaborately discussed in the case of Sivew- 
right V. Archibald, 6 Eng. L. & Eq. 286; s. c. 
17 Q. B. 103; Benj. on Sales, p. 224, sect. 290. 
There was a discrepancy in that case be- 
tween the bought and sold notes. The sold 
note was Itor a sale to the defendant of "50O 
tons Messrs. Dunlop, Wilson, & Co.'s pig- 
iron." The bought note was for "500 tons of 
Scotch pig-iron." The diversity between the 
bought and sold notes was held to avoid the 
contract. It was held that the subject of 
the contract was not agreed upon between 
the parties. It appeared there, and the cir- 
cumstance Is commented on by Mr. Justice 
Patteson, that the practice is to deliver the 
bought note to the buyer, and the sold note 
to the seller. He says, "Each of them, in 
the language used, purports to be a repre- 
sentation by the broker to the person to 
whom it is delivered, of what he, the broker, 
has done as agent for that person. Surely 
the bought note delivered to the buyer can- 
not be said to be the memorandum of the 
contract signed by the buyer's agent, in or- 
der that he might be bound thereby; for 
then it would have been delivered to the 
seller, not to the buyer, and vice versa as to 
the sold note." 

The argument on which the decision be- 
low, of the case we are considering, was 
based, is that the contract of sale is dis- 
tinct from the contract of purchase; that to 
charge the purchaser, the suit should be 
brought upon the bought note; and that the 
purchaser can only be neld where his agent 
has signed and delivered to the other party 
a bought note,— that is, an instrument ex- 
pressing that he has bought and will pay 
for the articles specified. Mr. Justice Pat- 
teson answers this by the statement that the 
bought note is always delivered to the buyer, 
and the sold note to the seller. The plain- 
tiff here has the signature of both parties, 
and the counterpart delivered to him, and 
on which he brings his suit, is, according to 
Mr. Justice Patteson, the proper one for that 
purpose,— that is, the sold note. 

We do not discover In Justice v. Lang, re- 
ported in 42 N. Y. 493, and again in 52 N. Y. 
323, any thing that conflicts with the views 
we have expressed, or that gives material 
aid in deciding the points we have discussed. 

The memorandum in question, expressins; 
that the iron had been' sold, imported nec- 
essarily that it had been bought. The con- 
tract was signed by the agent of both par- 
ties, the buyer and the seller, and in our 
opinion was a perfect contract, obligatory 
upon both the parties thereto. 

Judgment reversed, and cause remanded 
for a new trial. 
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SANBORN et al. v. FLAGLER. 

(9 Allen, 474.) 

Supreme Judicial Court of Massachusetts. 
Nov., 1864. 

Contract brouglit by plaintiffs, who were part- 
ners under tlae firm name of Sanborn, Richard- 
son & Co., against John H. Flagler and 



Holdane, as partners under the firm name of 
Holdane & Go. The writ was served only upon 
FlaKler. The plaintiffs alleged that the de- 
fendants had refused to deliver to them fifty 
tons of best refined iron, in accordance with a 
written agreement entered into between them. 
The defendant set up among other defenses the 
statute of frauds. One of the plaintiffs was 
called to the stand, and produced to be offered 
in evidence a paper, of which the following is 
a copy as near as can be made: 

"Will deliver S. R. & Co. best refined iron 
50 tons within 90 days— at 5 ct p lb 4 of cash. 
Plates to be 10 to 16 inches wide and 9 ft to 
11 long. This offer good .till 2 o'clock Sept. 11, 
1862. J. H. F. J. B. R." 

The defendant objected that the paper was 
not a sufficient memorandum in writing of the 
alleged bargain signed by the party to be char- 
ged, and that parol evidence was not admissi- 
ble so as to make it such a memorandum as 
could be admitted. The judge ruled that the 
paper was a sufficient memorandum, and would 
bind the defendant if he was a member of the 
firm of Holdane & Co. The witness then tes- 
tified that the agreement was ■w.ritten by him, 
and that he and the defendant signed their ini- 
tials, the defendant writing the initials "J. H. 
F.," and he the initials "J. B. R.;" and that 
before the defendant left the plaintiffs' ofBce, 
and before 2 o'clock, he accepted the proposi- 
tion, and so stated to the defendant verbally. 
The witness testified that he signed his initials 
on behalf of the plaintiffs, and that he under- 
stood the defendant to sign for the firm of 
Holdane & Co. This evidence was not de- 
nied by the defendant. The judge ruled that 
said paper, with the explanation given, if 
Richardson was believed, was a sufficient note 
or memorandum, and was binding on the de- 
fendant if the jury found him to be a partner 
as alleged. The jury found a verdict for the 
plaintiffs, and the defendant alleged excep- 
tions. 

A. A. Ranney, for plaintiffs. C. T. Russell, 
for defendant. 

BIGELOW, C. J. The note or memoran- 
dum on which the plaintiffs rely to maintain 
their action contains all the requisites essential 
to constitute a binding contract within the 
statute of frauds. It is not denied by the de- 
fendant that a verbal acceptance of a written 
offer to sell merchandise is sufficient to consti- 
tute a complete and obligatory agreement, on 
which to charge the person by whom it is sign- 
ed. In such case. If the memorandum is oth- 
ei-wise sufficient when It is assented to by him 
to whom the proposal has been made, the con- 
tract is consummated by the meeting of the 



minds of the two parties, and the evidence 
necessary to render it valid and capable of en- 
forcement is supplied by the signature of tlie 
party sought to be charged to the offer to sell. 
Indeed, the rule being well settled that the 
signature of the defendant only is necessai-y to 
make a binding contract within the provisions 
of the statute relating to sales of merchandise, 
it necessarily follows that aa offer to sell and 
an express agreement to sell stand on the same 
footing, inasmuch as the latter, until it Is ac- 
cepted by the other party, is in effect nothing 
more than a proposition to sell on the terms 
indicated. The acceptance of the contract by 
the party seeking to enforce it may always be 
proved by evidence aliunde. 

The objections on which the defendants rely 
are twofold. The first is that the note , or 
memorandum does not set forth upon its face, 
in such manner as to be understood by the 
court, the essential elements of a contract. 
But this position is not tenable. The nature 
and description of the merchandise, the quan- 
tity sold, the price to be paid therefor, the 
terms of payment, and the time within which 
the article was to be delivered, are all clearly 
set forth. But it is urged that the paper does 
not disclose which of the parties is the pur- 
chaser and which the seller, and that no pur- 
chaser is in fact named in the paper. This 
would be a fatal objection if well founded. 
There can be no contract or valid memoran- 
dum of a contract which does not shew who 
are the contracting parties. But there is no 
such defect in the note or memorandum held 
by the plaintiffs. The stipulation is explicit to 
deliver merchandise to S. R. & Co. It cer- 
tainly needs no argument to demonstrate that 
an agreement to deliver goods at a fixed price 
and on specified terms of payment is an agree- 
ment to sell. Delivery of goods at a stipu- 
lated price constitutes a sale; an agreement 
for such delivery is a contract of sale. Nor 
can there be any doubt raised as to the in- 
trinsic import of the memorandum concerning 
the character or capacity in which the parties 
are intended to be named. A stipulation to 
deliver merchandise to a person clearly indi- 
cates that he is the purchaser, because in every 
valid sale of goods delivery must be made by 
the vendor to the vendee. We can therefore 
see no ambiguity in the insertion of the name 
of the purchaser or seller. The case is much 
stronger in favor of the vaUdity of the memo- 
randum in this respect than that of Salmon 
Falls Manuf. Co. v. Goddard, 14 How. 446. 
There only the names of the parties were in- 
serted, without any word to indicate which 
was the buyer and which was the seller. It 
was this uncertainty in the memorandum 
which formed the main ground of the very 
able dissenting opinion of Mr. Justice Curtis 
in that case. So in the leading case of Bailey 
v. Ogden, 3 Johns. 399, there was nothing in 
the memorandum to shew which of the two 
parties named agreed to sell the merchandise. 
But in the case at bar, giving to the paper a 
reasonable interpretation, as a brief document 
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drawn up in the haste of business and intend- 
ed to express in a few words the terms of a 
bargain, we cannot entertain a doubt that it 
indicates with sufficient clearness that the 
plaintiffs were the purchasers, and the defend- 
ant the seller of the merchandise, on the terms 
therein expressed. Indeed we can see no rea- 
son why a written agreement by one party to 
deliver goods to another party does not as clear- 
ly shew that the latter is the purchaser and 
the former the seller as if the agreement had 
been in express terms by one to sell goods to 
the other. 

The other objection to the memorandum is 
that the name of the party sought to be char- 
ged does not appear on the face of the paper. 
If by this is meant that the signatures of all 
"the persons who are named as defendants are 
not affixed to the memorandum, or that it is 
■not signed with the copartnership name under 
■which it is alleged that the persons named as 
■defendants do business, the fact is certainly so. 
But it is not essential to the validity of the 
memorandum that it should be so signed. An 
agent may write his own name, and thereby 



bind his principal; and parol evidence is com- 
petent to prove that he signed the memoran- 
dum in his capacity as agent On the same 
principle, a partner may by his individual sig- 
nature bind the firm, if the conti-aet is within 
the scope of the business of the firm, which 
may be shewn by extrinsic evidence. Soames 
V. Spencer, 1 D. & R. 32; Long, Sales, 38; 
Browne, St. Fraud, § 367; Higgins v. Senior, 
8 M. & W. 834; Williams v. Bacon, 2 Gray, 
387, 393. Besides, in the case at bar, the ac- 
tion is in effect against Flagler alone. He 
only has been served with process and appears 
to defend the action. Whether he signed as 
agent for the firm or in his individual capacity 
is immaterial. In either aspect he is liable 
on the contract. 

It is hardly necessary to add that the signa- 
ture is valid and binding, though made with 
the initials of the party only, and that parol 
evidence is admissible to explain and apply 
them. Phillimore v. Barry, 1 Camp. 513; Sal- 
mon Falls Manuf. Oo. v. Goddard, ubi supra; 
Barry v. Combe, 1 Pet. 640. Exceptions over- 
ruled. 
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BAGBY et al. ,. WAUKEIl et al. (two eases, 
Nos. 35, 36). 

(27 Atl. 1033, 78 Md. 239.) 

Court of Appeals of Maryland. Nov. 16, 1893. 

Appeals from superior court of Baltimore 
city. 

Two actions: One by Arthur M. Walker 
and James R. Myers, trading as Walker & 
Myers, against Charles T. Bagby and Arthur 
D. Ilivers, trading as Bagby & Rivers; the 
other by Bagby & Rivers against Walker & 
Myers. Judgment for Walker & Myers. 
Bagby & Rivers appeal. Reversed as to first 
action; affirmed as to second action. 

Argued before BRYAN, BRISCOE, ROB- 
ERTS, FOWLER, and McSHERRY, JJ. 

Pollard & Sappington and William S. Bi-y- 
an, Jr., for plaintiffs. Thos. Ireland Elliott 
and R. R.»Battee, for defendants. 

JIcSHERRY, J. The only questions in- 
volved in the two cas«s now before us arise 
on the single exception resei-ve.i to the rul- 
ings of the superior court of Baltimore on 
several prayers for instnictions to the Jury. 
There were two actions between the same 
parties, tried at the same time in the court 
below. In one. Walker & Myers, the ap- 
pellees here, were plaintiffs, and the ap- 
pellants were defendants; in the other, Bag- 
by & Rivers, the appellants here, were plain- 
tiffs, and the appellees were defendants. In 
the first, Walker & Myers sued to recover 
the balance due upon the contract price of 
certain lumber sold and delivered by them to 
Bagby & Rivers, and also to recover the dif- 
ference between the contract price and the 
market price of certain other lumber sub- 
sequently ordered, but which Bagby & Riv- 
ers refused to accept. A judgment was en- 
tered in favor of the plaintiffs. In the sec- 
ond case, Bagby & Rivers sued to recover 
damages for a failure on the part of Walker 
& Myers to deliver the kind and quality 
of lumber stipulated for, and also for a fail- 
ure to deliver within tlie time designated in 
the agreement a large part of the lumber 
sold by them to Bagby & Rivers. A judg- 
ment of non pros, was entered in the case. 
The contract is embodied in a' letter from 
Bagby & Rivers to Walker & Myers under 
date of January 29, 1891, and a written ac- 
ceptance of the terms by Walker & Myers 
on the same date. The time limited for fill- 
ing the order was three months. The first 
delivery under this written contract, about 
the execution of which there is no dispute, 
was made In the following JIarch, and the 
last on Noveml)er 27th of the same year, 
long after the expiration of the three-months 
limit. The price of the lumber actually de- 
livered amounted to $1,635.38, and the pay- 
ments made thereon, beginning in April and 
ending in August, aggregated $1,137.98, leav- 
ing an unpaid balance of $4J7.70. There 
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was evidence in the case teiiding to prove 
that Bagby & Rivers had waived the re- 
quirement of time mentioned in the letter of 
January 29, 1891, as to the delivery of the 
lumber. Walker & Myers offered other evi- 
dence, tending to prove that in the latter 
part of November they, at the request and 
upon a verbal order of Bagby & Rivers, cut 
and shipped to Baltimore other lumber, in 
addition to that si)ecified in the contract, at 
I a price agi-eed upon between them, which 
lum" T they offered to Bagby & Rivers in 
I two lots in January and March, 1892, but 
\ that Bagby & Rivers refused to receive it, 
I and t^^t Walker & Myers lost by those re- 
i fnsals $179.20, that stmi being the difference 
j between the price agreed upon and the mar- 



ket price when the deliveries were tendered. 
j Bagby & Rivers denied giving the order for 
I this additional lumber. The lumber was cut 
by Wallter & Myers at their mills in North 
Carolina for the purpose of filling these two 
orders, and was transported to Baltimore, 
where it was unloaded on the wharves of 
Walker & Myers, from whence all of it, ex- 
cept the two lots which Bagby & Rivers re- 
fused to take, was hauled by Bagby & Riv- 
ei-s, after being inspected by them, to their 
furniture factory. Upon these facts the 
court instructed the jury at the instance of 
Walker & Myers that, notwithstanding the 
mention in the letter of January, 1891, of 
the period of three months as the limit with- 
in which the lumber was to be furnished, 
still, if the juiy should find that Bagby & 
Uivei-s waived that requirement, and accept- 
ed and hauled lumber from the plaintiffs' 
wharves until November 27, 1891, then the 
defendants would not be entitled to recoup 
against the plaintiffs' claim any damages 
sustained by the defendants by reason of the 
failure of the plaintiffs to deliver the lum- 
l>er within the time stipulated. Purthi^r, 
that if the defendants ordered other lumber, 
that the plaintift's cut it upon that order, 
and offered it to the defendants at the usual 
place of deliverj-; that it was of the quahty 
ordered; and that the defendants refused to 
take it, and pay for it, — then the plaintiffs 
would be entitled to recover damages for 
that refusal. This was Walker & Myers' 
third prayer. And, finally, that under the 
last preceding instruction the measure of 
damages would be the difference between 
the price agreed upon and the market price 
In Baltimore at the dates when the lumber 
should have been accepted. Mere accept- 
ance of the lumber after the expiration of 
the. time fixed in the agreement for its de- 
livery was not of itself a waiver of the 
breach committed by the failure to deliver It 
according to the terms of the contract; nor 
did such an acceptance preclude the vendees 
from subsequently suing to recover the dam- 
ages resulting to them by reason of the non- 
delivery from the time of default up to the 
date of acceptance; nor from recouping, 
when sued by the vendors, those damages 
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against the latter's claim lor tlie purchase 
money. Central Trust Co. v. Arctic Ice 
Mach. Manuf's Co., 77 Md. 202, 26 Atl. 493. 
The instruction does not question these prin- 
dpies. It does not proceed upon the theory 
that acceptance after a refusal to ..lelivor 
within the stipiilated time is of itself, -witli- 
out more, equivalent to a waiver of the time 
for delivery, but distinctly leaves to the jury 
to find from the evidence in tlie case wheth- 
er, as an independent fact, Bagby & Rivers 
waived the requirement that the lumber 
should be furnished within three months. 
If they did waive that requirement, they 
oould not subsequently found an action upon 
its nonperformance, nor rely thereon by way 
of recoupment. If they condoned the breach, 
they cannot afterwards base a claim for 
damages upon it. There was evidence be- 
fore the jury to the effect that Bagby & 
Rivers had waived the requirement of time 
mentioned in the letter of January 29, 1891, 
and no special exception was taken to the 
prayer upon the ground that there was no 
evidence in the cause to support it. It is a 
mlstaJie to suppose that the prayer is found- 
ed upon the assumption that a mere accept- 
ance of the lumber was tantamount to a 
waiver of the time for delivery, and there is. 
nothing in the structure of the prayer at all 
calculated to mislead the jury to such a con- 
clusion. There was, in our opinion, no error 
committed by the granting of it. 

The two remaining instructions given at 
the Instance of Wallier & Myers relate to 
the lumber which Bagby & Rivers refused 
to receive. There were three objections sug- 
gested to the first of these two instructions, 
which is the third prayer of Walker & My- 
ers; and these are: First, that the instruc- 
tion makes reference to the facts stated in 
an antecedent prayer, which was rejected, 
and which was consequently not before the 
jury; second, that the conti-act upon which 
it permits a recovery is void under the sev- 
enteenth section of the statute of frauds; 
and, third, that, no time having been named 
in the verbal contract for the delivery of 
lumber imder it, a reasonable time was im- 
plied by law, and the finding of what was 
a reasonable time should have been left to 
the jury. The first objection is not a sub- 
stantial one. A reference to the facts stated 
in the rejected prayer was wholly superflu- 
ous. Eliminating that reference altogether 
in no way affected the integrity of the in- 
struction. Its remaining in the instruction 
could not possibly have misled or confused 
the jury, and obviously did not prejudice 
or injure the appellants. The second objec- 
tion, though more plausible, is not more tena- 
ble. While the seventeenth section of the 
statute of frauds (29 Car. II., c. 3) declares 
all contracts for the sale of goods, wares, 
and merchandise for the price of £10 and 
upwards to be invalid unless part of the goods 
be accepted, or part of the price be paid, 
or something be given in earnest to bind the 



bargain, or some note or memorandum in 
writing be signed by the party to be charged, 
still from a very early period It has been 
the settled law of Maryland, where the Stat- 
ute of Charles has always been in force, 
that when work and labor are to be bestow- 
ed by the vendor upon the article sold before 
it is to be delivered the contract h) not 
within the statute, (Eichelberger v. McCau- 
ley, 5 Har. & J. 213; Rentch v. Long, 2? Md. 
188;) and the reason is that when work and 
labor are necessary to prepare an article for 
delivery the work and labor to be doue by 
the vendor form part of the consideration of 
the contract, and, as these are not within 
the statute, the sale is not a sale of goods, 
wares, and merchandise, within the meaning 
of the seventeenth section of 29 Car. II., c. 3. 
Now, the proof shows that when the alleg- 
ed verbal order was given, shortly after No- 
vember 29, 1891, for this additional lumber, 
it was necessary for Walker & Myers to 
have the lumber cut or prepared for deliv- 
ery, — to put it in a condition different from 
that in which it was at the time the con- 
tract was made. This circumstance took the 
contract out of the operation of the statute. 
The third objection to the Instruction is, 
though narrow, substantial and fatal. No 
time was fixed in the alleged verbal contract 
of November, 1891, for the delivery of the 
lumber under it. The law in all such in- 
stances prescribes a reasonable time, (Kriete 
V. Myer, 61 Md. 558;) and it is for the jury, 
under all the circumstances of the case, to 
determine what is a reasonable time, (Bud- 
die V. Green, 3 Hm-1. & N. 906; Bryam v. 
Gordon, 11 Mich. 531; Pinney v. Railroad 
Co., 19 Minn. 251^ [Gil. 211;] Stange v. Wil- 
son, 17 Mich. 342; Kriete v. Myer, 61 Md. 
558.) But this instruction submitted no such 
question to the jury. The proof showed that 
Walker & Myers tendered delivery of this 
lumber in two lots, — one on January 2d, and 
the other on March 22, 1892; but whether 
these were within a reasonable time, under 
all the circumstances of the case, was not 
only not left to the jury to determine, but was 
in effect decided by the court. The insti'uc- 
tion assumed tha* the offers to deliver were 
made within a reasonable time, lor it left to 
the jury to find that the order for the lum- 
ber was given; that the lumber was cut; 
that it was offered to Bagby & Rivers at the 
uiuisii place of delivery; that Its quality was 
Kflifli as had been specified, and that the de- 
ftruCx/ats refused to accept it; and then In- 
rtiTisted them that upon the finding ol these 
facits the plaintiffs were entitled to recover. 
But the time when the offer to deliver was 
made, which was a necessary element of the 
jlaintiff 's case, was entirely ignored. Whether 
the offer had been made within a reasonable 
time or not was exclusively lor the jiu-y to 
say, but it was not submitted to them. The 
insti-uction, by directing a verdict lor the 
plaintiffs upon the finding of the facts above 
stated, necessarily assumed that the offers 
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to deliver had been made within a reasonable 
time, because, unless the offers to deliver had 
been made within a reasonable time, the 
plaintiffs had no right to recover at all. But 
it was not within the province of the court 
to assume or to decide that question, and, 
as a consequence, the instruction in which 
that was done was erroneous. 

The remaining prayer granted upon the re- 
quest of Walker & Myers relates to the 
measure of damages for the refusal of Bag- 
by & Rivers to receive the lumber offered to 
them in January and March, 1892, and cor- 
rectly states the law on that subject. Pinck- 
ney v. Dambmann. 72 Md. 183, 19 Atl. 450. 
But, inasmuch as this instruction was depend- 
ent upon and a mere corollary from the pre- 
ceding erroneous instruction, though correct 
as an abstract proposition, there was error in 
granting it. Had the previous instruction 
been right, this one would have been properly 
given. 

The superior court rejected the first and 
fourth prayers presented by Bagby & Riv- 
ers, and these prayers- raise the- only other 
questions open for review. The fourth pray- 
er was very properly abandoned in the ar- 
gument, and we need therefore give to it 
no consideration. The first prayer of Bagby 
& Rivers asked the court to say to the jury 



that if they should find that Bagby & Riv- 
ers were induced to receive the lumber by 
false representations knowingly made by 
Walker & Myers as to its quality and condi- 
tion, then Bagby & Rivers would not be 
bound by any Inspection made by them of 
the lumber. We need only say, in dispos- 
ing of this prayer, that there is no evidence 
in the record to show that Walker & Myers 
knowingly made any false representations as 
to the quality and condition of the lumber, 
and that, therefore, it would have been im- 
proper to allow the jury to speculate upon 
that subject, as they must have done had 
this prayer been granted. 

It follows from the views we have express- 
ed that there was no error committed by the 
court in its rulings in the case of Bagby & 
Rivers against Walker & Myers, and its 
judgment of non pros, in that case will be 
affirmed. It also follows that, as there was 
error committed in granting the third and 
fourth prayers presented by Walker & My- 
ers, the judgment in the case of Walker & 
Myers against Bagby & Rivers must be re- 
versed, and a new trial will be awarded. 

Judgment in No. 35 revereed, with costs 
above and below, and new trial awarded. 
Judgment in No. 36 affirmed, with costs 
above and below. 
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COFFIN et al. t. BRADBURY et al.i 

(35 Pac. 715.) 
Supreme Court of Idaho. Jan. 26, 1894. 

Appeal from district court, Ada county; Ed- 
ward Nugent, Judge. 

Action by Franlc R. Coffin and otliers 
against W. C. Bradbury and others to re- 
cover the price of goods sold. There was 
judgment for plaintiffs, and from the order 
denying a new trial, defendants appeal. Af- 
firmed. 

Texas Angel and S. L. Tipton, for appel- 
lants. Geo. H. Stewart, W. B. Borah, and 
Edgar Wilson, for respondents. 

SULLIVAN, J. This action was brought 
to recover the value of five New Era ditch- 
ers, alleged to have been sold to, and re- 
ceived and accepted by, appellants, who were 
defendants in the coui-t below. The answer 
is a general denial of the allegations of the 
complaint. The action was tried by the 
court with a jury, and a verdict rendered 
in favor of respondents for the sum of $6,- 
052.91, together with interest, amounting to 
$1,659.21, on which verdict judgment was 
duly entered against appellants. A motion 
for a new trial was interposed and overruled 
by the court. This appeal is from the order 
denying the motion for a new trial, and from 
the judgment. 

Respondents contend that the errors al- 
leged to have occurred on the trial were not 
properly saved and preserved, so as to au- 
thorize this court t6 consider them on this 
appeal. Their contention is, that under the 
provisions of section 4426, Rev. St. 1887, 
each exception taken on the trial must be 
settled siif the time the decision is made, 
(other than those deemed excepted to by the 
provisions of section 4427, Rev. St.,) unless a 
different time is agreed upon by the parties; 
that no exceptions were settled during the 
trial, and no time agreed upon by the par- 
ties for their settlement. The record con- 
tains a stipulation, in which it is agreed 
that, at the trial of this ease in April, 1892, 
which resulted in a disagreement of the 
jury, the following entry was made in the 
minutes of the court, to wit, "The parties 
here stipulated that they might prepare a 
bill of exceptions after ti-ial,"— and upon this 
stipulation the appellants rely, and contend 
that It remained in force and effect at the 
trial that resulted in the judgment from 
which this appeal was taken; while respond- 
ents contend that said stipulation applied 
to the trial then in progress, and no other, 
and applied to a settlement of a bill of ex- 
ceptions, under the provisions of section 
4430, Rev. St. 1887, and not to exceptions 
taken on the trial. This contention was ae- 
nied by the trial court, and no exception tak- 
en thereto, and no appeal has been taken 
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therefrom. The plaintiff cannot have errors 
alleged to have been committed against him- 
self reviewed on defendant's appeal. The 
appeal of either party brings up only the er- 
rors alleged to have been committed against 
himself. If the respondent in an appeal de- 
sires to have errors against himself corrected, 
he must present them to this court on his 
own appeal. Jones v. Irrigating Co., 2 Idaho, 
58, 3, Pac. 1. 

The first error specified Is the insuffleiency 
of the evidence to justify the verdict. Un- 
der this specification of error, the question of 
the vaUdity of the contract sued on, when 
tested by the statute of frauds, is raised. 
It Is contended that, as the value of the prop- 
erty sued for is shown to have exceeded 
$200, the contract, or some memorandiim 
thereof, must be in writing, and subscril>ed 
by the party charged, or by his agent, unless 
the buyer accepted and received a part of 
said property, or paid, at the time of the bar- 
gain, some part of the purchase price; that, 
as none of these requirements were complied 
with, said contract comes within the provi- 
sions of section 6009 of the Revised Statutes 
of 1887. The provisions of said sect on, 
claimed to be applicable to this case, are as 
follows: "In the following cases the agi'ee- 
ment is Invalid unless the same or some 
note or memorandum thereof be in writing, 
and subscribed by the party charged or by 
his agent. Evidence therefore of the agree- 
ment cannot be received without the writing 
or secondary evidence of its contents: * * * 
Subd. 4. An agreement for the sale of goods, 
chattels, or things in action, at a price not 
less than two hundred dollars, unless the 
buyer accept and receive part of such goods 
and chattels, or the evidences, or some of 
them, of such things in action, or pay at the 
time some part of the purchase money." 
It is sufiicient, under this section of the 
statute, if the chattels, goods, or things 
in action are delivered to and accepted by 
the purchaser, at any time after the con- 
tract of purchase is made. But, unless the 
provisions of said section, above quoted, are 
complied with, the seller could not, at any 
time after the contract was made, deliver the 
goods, and compel an acceptance of them. 
However, if the goods are received, and ac- 
cepted by the purchaser, the contract is then 
taken out of the statute of frauds, and may 
be enforced against the buyer, for the pur- 
chase price. It is alleged in the complaint 
that said ditchers were sold to appellants on 
the 14th day of March, 1890, and that there- 
after they accepted and received the same. 
It is not claimed, by respondents, that they 
aver or prove a delivery and acceptance, at 
the time the contract of sale was entered 
into, or that the contract, or some note or 
memorandum thereof, was in writing, signed 
by appellants, or by their agents, or that any 
part of the purchase money was paid at the 
time the contract was entered into. It is 
the receipt and acceptance of the machines, 
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some 15 days after the contract of purchase 
was made, that respondents rely upon as 
taking this contract out of the provisions of 
said section, and, we think, with reason. If 
a contract of sale is made, and the property 
subsequently received and accepted by the 
purchaser, it is then too late to escape liabili- 
ty thereon, because of the provisions of said 
section. Had the purchaser refused to re- 
ceive and accept the property, and suit been 
brought to enforce the contract, said statute 
would have been a complete defense to such 
action, but, after the receipt and acceptance 
of the property, the virtue of said section, as 
a defense to an action to recover the pur- 
chase price, is gone. This section of the 
statute of frauds only relates to executory 
contracts, and not to executed ones. Re- 
ceipt and acceptance of the property sold, 
at any tiijie after maliing the contract, takes 
the contract out of the statute of frauds. 
Hinkle v. Fisher, (Ind. Sup.) 3 N. E. 624; 
King V. Jarmnn, 37 Auier. Rep. 11; Cartan 
V. David, 18 Xev. 311, 4 Pac. 61; Dodge v. 
Crandall, 30 N. Y. 294; Brown v. Trust Co., 
117 N. Y. 2G0, 22 N. E. 952. 

The second cout-entlon Is, that said ditchers 
were not delivered to, or received and ac- 
cepted by, appellants. The evidence of re- 
spondents shows that, at the time said ditch- 
ers were ordered, J. M. Bray informed Sher- 
man M. Co/Hn that a man by the name of 
Tessop was going to use the ditchers in the 
construction of a certain ditch, which appel- 
lants were constructing under the supervi- 
sion of .T. M. Bray. It also shows that, 
when the ditching machines arrived at Nam- 
pa, Jessop appeared, and assisted in setting 
them up ready for use; that he took posses- 
sion of them, and took them out upon the 
aforesaid ditch, and went to work thereon 
with them; that, while taking them out on 
the ditch, he met Mr. Bray; that he used 
them on said ditch, under the immediate su- 
pervision of Mr. Bray, for two months, at 
least. It was conceded, on the trial, that 
the ditchers were delivered to Jessop, who 
was a subcontractor of appellants, and the 
question of acceptance does not appear to 
have attained special prominence during the 
trial of the case. Upon a careful review of 
the entire evidence, I think it tends to show 
that the ditchers were purchased for the use 
of Jessop, and that he received and accepted 
them, and that his receipt and acceptance 
was the receipt and acceptance of Bradbury 
& Bray, and bound them. 

The questions of sale and delivery were 
submitted to the jm-y, upon an instruction by 
the com-t, at the request of appellants, where- 
by the jury was instructed that, to entitle 
the plaintiffs to recover, they must estab- 
lish, by a preponderance of evidence, the 
sale and delivery of the ditchers to the de- 
■fendants. and, by their verdict, they found 
those points in favor of respondents. When, 
from the entire evidence, different minds 
might honestly reach a different conclusion, 



as to the acceptance of the property sold, 
the question of acceptance is one of fact, for 
the jury, and their verdict thereon will not 
be disturbed. Nor will the order of the 
court, denying a motion for a new trial, be 
reversed when the aforesaid conditions ex- 
ist. See note to Shindler v. Houston, 49 
Araer. Dec. 316; G^y v. Davis, 10 N. Y. 291; 
Baker, Sales, § 302a; Thielen v. Rath, (Wis.) 
50 N. W. 183; Galvin v. MacKenzie, (Or.) 27 
Pac. 1039; Garfield v. Paris, 96 U. S. 557; 
Hinchman v. Lincoln, 124 U. S. 39, 8 Sup. 
Ct. 309. 

Considerable authority is cited on the ques- 
tion as to what acts constitute an acceptance, 
under said section 6009. The correctness of 
the rule established by the authorities cited 
is not questioned. The case of Shindler v. 
Houston, 49 Amer. Dec. 316, is cited as a 
case in point. It was held, in that case, that 
delivery and acceptance of goods, such as 
will take it out of the statute of frauds, can- 
not be shown by mere words. Some acts 
transferring possession are necessary. That 
case is not in point, for the reason that it is 
not claimed nor shown that the transfer of 
the possession of said machines was made 
by mere words, but that the machines were 
set up and possession of them given; that 
respondents parted with possession, and 
thereafter exercised no rights of possession 
or ownership over them; that the person for 
whose use they were intended took them, 
and put them to the very use for which they 
were purchased. The case of Hinchman v. 
Lincoln, 124 U. S. 38, 8 Sup. Ct. 369, is cited 
as a case very similar to the one at bar. 
That is a case where the facts. In relation to 
the contract of sale, alleged to have been 
within the statute of frauds, were admitted. 
There was no dispute as to the facts on 
which appellant relied, showing, as he claim- 
ed, sale, delivery, and acceptance. The 
court held that, as there was no dispute as 
to the facts, it belonged to the court to deter- 
mine their -legal effect. It was also held that, 
to take an alleged contract of sale out of the 
operation of the. statute of frauds, thei-e 
must be acts of such a character as to place 
the property unequivocally within the power 
and under the exclusive dominion of the 
i buyer, as absolute owner, and that, when 
■ anything remained to be done by the seller 
to perfect the delivery, such fact would be, 
generally, conclusive that there was no re- 
ceipt by the buyer. This case is very differ- 
ent from the one under consideration. The 
facts of sale, delivery, and acceptance were 
in dispute, and nothing is shown which would 
indicate that anything remained to be done 
by the seller to perfect the delivery of said 
machines. It is earnestly contended by ap- 
pellants, and with apparent confidence, that 
all of the evidence, taken together, shows 
that the sale of said ditching machines was 
made by Stearns to Jessop a day or two be- 
fore Sherman Coffin met Bray at Nampa. 
It is claimed that Stearns testified that he 
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sold said machines to Jessop. Mr. Steams, 
as a witness for appellants, on direct exami- 
nation, did testify that he sold four ditch- 
ers to Jessop. He afterwards testified as 
follows, to wit: "Q. Why did you telephone 
for Coffin to come upV A. Because I want- 
ed him to sell those ditchers, so that I could 
make a little money. TJat is what I did it 
for." Further on, he testified as follows: 
"Q. And you assisted Coffin all the way 
through the negotiations? A. No; I don't 
think I did, all the way. Q. Did you hear 
anything, or all that was said, on that day, 
in relation to the sale of those ditchers to 
Jessop? A. I don't know whether I did 
or not. ■ The sale was not consummated in 
my presence. Q. Then the sale was not con- 
summated \mtil Sherman Coffin came up? 
A. No, sir. It might have been at, that time, 
but I don't remember. Q. And Jessop was 
in Utah? A. Jessop was in Utah." This evi- 
dence needs no comment. It is too plain 
to be misconstrued, or misunderstood. It 
clearly shows that no contract or bargain for 
the sale of the machines was made between 
Jessop and Stearns, and that, if any bar- 
gain was made, it was made between Cof- 
fin and Bray, at a time when Jessop was in 
Utah. Sherman Coffin testified that no sale 
was made until he met Bray at Nampa, in 
response to a dispatch from Stearns. He 
also testified that he never met Jessop until 
the ditchers arrived at Nampa; that John 
M. Bray was the man who gave the order 
for the ditchers, and who agreed to pay for 
them as a member of the firm of Bradbury 
& Bray. This was denied by Mr. Bray. He 
denied that he made any contract for the 
purchase of said machines, and denied that 
he had any authority from Jessop to pur- 
chase said machines. He testified as fol- 
lows, to wit: "I says: 'No, sir, Mr. Coffin; I 
will have nothing to do with those machines, 
whatever. ■ I have no authority to buy ma- 
chines for Jessop.' * * *" This evidence shows 
that Bray did not purchase them -for Jessop. 
Mr. Bray also testified to a conversation, 
alleged to have been had with Frank R. Cof- 
fin, about the middle of May, 1890, in which 
he stated to Coffin that he had nothing to do 
with the machines whatever; "that the en- 
tire sale of those machines was between 
Sherman Coffin, Stearns, and Jessop." The 
testimony of Stearns shows that he had a 
conversation with Jessop,' in regard to ditch- 
ing machines, in the presence of J. M. Bray, 
a day or two before Sherman Coffin met 
Bray; that thereafter Jessop left Nampa for 
Utah, and Stearns telephoned Coffin to come 
to Nampa, and, on his arrival, introduced 
him to J. M. Bray as the man who could 
talk with liim about those ditchers, and the 
evidence shows that they did talk about 
ditcliers. It may be true, as testified by Mr. 
Bray, that he then and there informed Sher- 
man Coffin that he would have nothing to do 
with the machines, whatever, and that he 
had no authority to purchase machines for 



Jessop; but, regardless of those statements, 
tiie testimony tends to show he did have 
some conversation about them, and author- 
ized Sherman Coffin to have them shipped in 
the name of Bradbury & Bray, and after- 
wards requested Coffin to not have them 
shipped in said firm's name. Coffin testified 
that the contract was made with Bray. 
Stearns' testimony is to the same effect. 
Bray testified that it was made between 
Stearns, Coffin, and Jessop. And from this 
confiicting evidence, and other evidence, the 
jury found against appellants. The testi- 
mony of Charles Stewart tends to corrobo- 
rate the testimony of Sherman M. Coffin. 
He testified as follows: "I rode up to Bray, 
who was out on the ditch, where Jessop's 
contract was. I rode up to Bray, and I 
think he wasn't using very good language 
towards Jessop, because Jessop was getting 
behind. He says, 'I am In the soup with 
Coffin Bros, for those damned ditchers.' " 
This testimony Is not contradicted. D. H. 
Blrdsall, a witness for respondents, testified 
that he met Bray, at Nampa, between May 
27 and 30, 1890, and had some conversation 
with him about selling him safety nitro pow- 
der, and he informed Bray that Coffin Bros, 
were agents for said powder, and would sup- 
ply Bray with said powder. Bray thereupon 
informed Blrdsall that he had some difficulty 
with Coffin Bros., and did not care to deal 
with them. After some further conversa- 
tion, Blrdsall informed Bray that he was go- 
ing to Caldwell to see Sherman M. Coffin, 
and Bray thereupon requested him to say 
to Coffin that he (Bray) did not wish to have 
any trouble with him, (Sherman M. Coffin,) 
and that he would see that they (Cofl5n Bros.) 
were paid for the ditchers. This testimony 
is contradicted by Bray. Blrdsall and Stew- 
art were disinterested witnesses, and the 
jury no doubt gave some weight to their tes- 
timony, as corroborating that of Sherman M. 
Coffin. But it is urged by appellants that, 
if said statements were made by Bray, they 
would be perfectly consistent with the theory 
that Bradbury & Bray were only guarantors, 
and not purchasers. There might be some 
point in this contention if J. M. Bray admit- 
ted that he was simply guarantor; but he 
denies that they were guarantors, and there 
is no evidence tending to show that they 
were, except that contained in the letter 
written by Sherman M. Coffin to J. M. Bray, 
dated May 24, 1890. If the defense in this 
suit had been, that appellants were guaran- 
tors, and not liable because such guaranty 
was not in writing, then the contention of 
appellants would be of some weight; but, as 
that is denied, and the issue was as to wheth- 
er the appellants were ori^nal purchasers, 
the evidence of Stewart and Blrdsall tends 
to corroborate the testimony of respondents 
on that issue. The Issue as to whether 
Bradbury & Bray were simply guarantors is 
not in this case. It would appear that said 
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and Birdsall, not upon the theory that Brad- 
bury & Bray were guarantors, but upon the 
theory that they were purchasers. C. W. 
Moore's testimony also corroborates Sher- 
man M. CoflBn, as to the sale. He testified 
that he had no knowledge of the sale of any 
goods at the time a certain telegram was 
sent, except the ditchers to Bradbury & 
Bray. By what means the witness became 
possessed of that knowledge, the record fails 
to disclose. The testimony of Sherman M. 
Coflin and Mr. Bray is so unsatisfactory, and 
conflicting in substantial matters, that it is 
impossible for this court to say how much of 
said testimdny is true, and how much is 
false, and, as the jury are the exclusive 
judges of the weight to be given to the tes- 
timony of any witness or witnesses, and they 
having found on the purchase, delivery, and 
acceptance of the machines, this coui-t, un- 
der the ftonditions, would not be justified in 
distiu-bing the verdict. 

Appellants contend that the court erred in 
permitting Sherman M. Cofiin and Frank R. 
Coffin to testify in regard to a certain tele- 
phone message, sent by the former to the Lit- 
ter, inquiring as to the responsibility of ap- 
pellants. The evidence shows that, on the 
day the ditchers in controversy were or- 
dered, Sherman M. Coffin waited at Nampa, 
for a reply to a telegram sent to Jessop, un- 
til late in the day; that he finally informed 
■Mr. Bray that he must return to his home, at 
Caldwell, some nine or ten miles from Nam- 
pa; that thereupon Bray requested him to 
order five ditchers, and stated that, if Jessop 
could not use the fifth ditcher, Bradbury & 
Bray would use it themselves; that witness 
got his team, and drove to his home, at Cald- 
well, and put his team out, and immediately 
thereafter, and before ordering said machines 
from Chicago, he telephoned his partner. 
Prank R. Coflin, at Boise City, and asked 
him tf Bradbury & Bray were good for five 
ditchers, at $1,100 each, and requested him 
to find out, and let him know; that this all 
occurred within two hours after he left Nam- 
pa. This telephone communication, and 
Prank R. Coffin's testimony in regard to re- 
ceiving the same, was objected to, and the 
admission thereof is assigned as error. It is 
urged that the same is no part of the res 
gestae, that it took place after the agree- 
ment for the sale of the ditchers had been 
entered into, and was a communication from 
one of the plaintiffs to his partner, and not 
in the presence of the defendants, or either 
of them; that said testimony is self-serving, 
and too remote to be a part of the res ges- 
tae. Counsel for appellants contend that 
the rule applicable to this class of testimony 
is, that such declarations, to become compe- 
tent evidence, as part of the res gestae, must 
accompany the act which they are supposed 
to characterize, and must so harmonize with 
it as to be, obviously, a part of the same 
transaction, and in support of this rule cite: 
Moore v. Meacham, 10 N. Y. 207; Enos v. 



Tuttle, 3 Conn. 250; Cherry v. BuUer, (Tex. 
App.) 17 S. W. 1090; Tisch v. Utz, (Pa. Sup.) 
21 Atl. 808; Conlan v. Grace, (Minn.) 30 N. 
W. 880; 1 Whart. Ev. § 265; 2 Whart. Bv. 
§ 1174; Dawson v. Fogue, (Or.) 22 Pac. 640; 
State V. Daugherty, 17 Nev. 370, 30 Pac. 1074; 
People V. Dewey, (Idaho,) 6 Pac. 103; Binns 
V. State, 57 Ind. 46. In Moore v. Meacham, 
supra, the court, in passing upon the question 
of the admission of certain declarations, said 
that "the general rule is that declarations, 
to become a part of the res gestae, must ac- 
company the act which they are supposed to 
characterize, and must so harmonize as to be 
obviously one transaction,"— and held that 
the general rule appUcable to the admission 
of such declarations, as a part of the res 
gestae, was the rule which should govern in 
that case. Enos v. Tuttle, supra, was a case 
where a plaintift' undertook to introdU'W dec- 
larations of an absconding debtor as evi- 
dence against a garnishee, and the court hela 
that such declarations were not evidence for 
the plaintiff. Cherry v. Butler, supra, held 
the declarations of payee on draft, narrating 
the fact that he had twice paid it, were selt- 
serving, and error to admit them. In Tisch 
V. Utz, (Pa. Sup.) 21 Atl. 808, it was held thai 
declarations of a judgment debtor were not 
admissible in evidence for the purpose of im- 
peaching the judgment. In Conlan v. Grace, 
(Minn.) 30 N. W. 880, it is held that "declara- 
tions of a party, to be admissible as a par\ 
of the res gestae, must be contemporaneous 
witli, or at least so connected with, the main 
fact in issue as to constitute one transaction." 
Dawson v. Pogue, (Or.) 22 Pac. 040, holds: 
"Ordinarily, acts and declarations of parties 
to an action are not competent evidence in 
their behalf. There are, however, exceptions 
to the rule." State v. Daugherty, supra, 
holds: "It is impossible to tie down to time 
the rule as to declarations. We must judge 
from all the circumstances of the case. We 
need not go to the length of saying that a 
declaration made a month after the fact 
would, of itself, be admissible, but if, as In 
the present case, there are connecting cir- 
cumstances, it may, even at that time, form 
part of the whole res gestae," and that the 
declaration was simply a narration of past 
events or occurrences, and was incompetent. 
In 1 Wharf. Ev. § 265, it is held that such 
declarations are inadmissible, if made- so far 
prior to the act sought to be characterized 
as to give opportunity for their correction in 
way of preparation, or, if made so long after- 
wards, as to leave an interval — which inter- 
val should not be measured by time, but by 
tlie circumstances of the case— in which ex- 
cuses, explanations, or aggravations could be 
got up. 2 Whart. Ev. § 1174, is applicable 
to the admissions of agents in matters of 
tort, and not in point. Binns v. State, supra, 
holds that "a declaration which is simply a 
narrative of past events • * * is inadmis- 
sible in evidence." 
The authorities cited state the general rule 
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applicable to the admission of declarations 
made by a party, as evidence in his own be- 
half, and some of them recognize that there 
are exceptions to the general rule. In some 
of them time is considered a controlling ele- 
ment, and in others, not. They hold that 
such declarations, to become competent evi- 
dence for the party making them, must be a 
part of the res gestae, or at least so consid- 
ered. The term "res gestae" is used in one 
class of cases to indicate the very matter in 
issue, the ultimate thing itself, the thing con- 
troverted; and in others the term is used to 
indicate the surrounding facts of a transac- 
tion, which explain or characterize the main 
fact. In 1 Greenl. Ev. § 108, it is held that 
the surrounding circumstances, constituting 
parts of the res gestae, may always be shown 
to the jury, along with the principal fact, 
and their admissibility is determined by the 
judge, according to the degree of their rela:- 
tion to that fact, and in the exercise of his 
sound discretion. Whether declarations made 
after the occurrence of the litigated issue 
should be admitted as evidence in behalf of 
the party mailing them, rests in the sound 
judicial discretion of the court. O'Connor v. 
RaUway Co., 27 Minn. 173, 6 N. W. 481; 
State V. Ah Loi, 5 Nev. 82; 1 Greenl. Ev. § 
108. In 1 Tayl. Ev. §§ 525, 526, it is stated 
that "in all these cases, the principal.p^oints 
of attention are, whether the circumstances 
and declarations offered in proof were so 
connected with the main fact under consid- 
eration, as to illustrate its character, to fur- 
ther its object, or to form, in conjunction 
with it, one continuous transaction. It was, 
at one time, thought necessary that they 
should be contemporaneous with it, but this 
doctrine has of late years been rejected, and 
it seems now to be decided that, although 
concurrence of time must always be consid- 
ered as material evidence to show the con- 
nection, it is by no means essential. * * *" 
In Insurance Co. v. Mosley, 8 Wall. 397, 
which was an action on an accident^ ipsur- 
ance policy, the declarations of the derieased 
as to the cause of the injury from whi^ch he 
died, made shortly after the injury, was -held 
competent evidence, and a part of the res 
gestae. The court, speaking through Mr. 
Justice Swayne, in regard to certain declara- 
tions being part of the res gestae, says: "To 
bring such declarations within this principle, 
generally, they must be contemporaneous 
with the main fact to which they relate, but 
this rule is by no means of universal applica- 
tion,"— and quotes with approval from Raw- 
son v. Haigh, 2 Bing. 99, as follows: "It Is 
impossible to tie down to time the rule 
as to such declarations. We must judge 
from all the circumstances of the case. We 
need not go to the length of saying that a 
declaration made a month after the fact 
would, of itself, be admissible; but if, as In 
the present case, there are connecting cir- 
cumstances, it may, even at that time, form 
a part of the whole res gestae." Referring 



to the doctrine applicable to the admission of 
such declarations, the court says: "The 
tendency of recent adjudication is to extend, 
rather than to narrow, the scope of the doc- 
trine." "Rightly guarded in its application, 
there is no principle in the law of evidence 
more safe in its results. There is none which 
rests on a more solid basis of reason and au- 
thority." In Board v. Keenan, 55 Cal. 642, 
Justice McKee, in delivering the opinion of the 
court, said: "Wharton defines res gestae as 
those circumstances which are the undesigned 
incidents of a particular litigated act. Th«se 
incidents may be separated from the act, by 
a lapse of time more or less appreciable. 
They may consist of speeches of any one con- 
cerned, whether participant or bystander; 
they may comprise things left undone, as 
well as things done. Their sole dlstinguishr 
Ing feature is that they should be necessai-y 
incidents of the litigated act; necessary in 
this sense, that they are part of the imme- 
diate preparations for, or emanations of, such 
act, and are not produced by the calculated 
policy of the actors." In People v. Vernon, 
'35 Cal. 49, it is held that "declarations, to be 
a part of the res gestae, are not required to 
be precisely concurrent in point of time with 
the principal fact. If they spring out of the 
principal transaction, if they tend to explain 
it, are voluntary and spontaneous, and are 
made at a time so near it as to preclude the 
idea of deliberate design, then they are to 
be regarded as contemporaneous, and admis- 
sible." See, also, State v. Horan, (Minn.) 20 
N. W. 905; Augusta Factory v. Barnes, 53 
Amer. Rep. 838; Insurance Co. v. De Wolf, 
8 Pick. 56; State v. Jones, (Iowa,) 17 N. W. 
911; State v. Ah Loi, 5 Nev. 82; Ross v. 
Bank, 15 Amer. Dec. 664. In Milne v. Leis- 
ler, 7 Hurl. & N. 786, it was held competent 
for the . plaintiff, for the purpose of proving 
upon whose credit goods sued for were sold, 
to introduce in evidence a certain letter, 
written by plaintift" to his agent, requesting 
him to inquire, as to the financial standing 
of the defendant, of a person to whom the 
person receiving the goods had referred him 
for that purpose. The plaintiff stated in 
said letter that the defendant was the pur- 
chaser of said goods. And it was further 
held that the jury might look at the whole 
letter, and although, in itself, it was not evi- 
dence of the truth of the facts stated, it 
might be considered as corroborative of plain- 
tifC's version of the transaction. 1 Greenl. 
Ev. (Redfield's Ed.) § 108a. In Bouvler's 
Law Dictionary, (Ed. 1888,) under the head 
of res gestae, the following statement occm-s: 
•■In the United States the tendency is to ex- 
tend, rather than narrow, the scope of the 
doctrine of res gestae. Although, generally, 
the declarations must be contemporaneous 
with the event sought to be proved, yet, 
where there are connecting circumstances, 
they may, even when made some time after- 
wards, form a part of the res gestae. In- 
surance Co. V. Mosley, 8 Wall. 397; Railroad 
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Co. v. Coyle, 55 Pa. St. 402; Harriman v. 
Stowe, 57 Mo. 93; Brownell v. Railroad Co., 
47 Mo. 239; Com. v. Eastman, 1 Cush. 189. 
And, in England, the decision of Cockburn, 
C. J., in Bedingfield's Case, 14 Cox, Crim. 
Cas. 341, is directly contrary, holding that 
the declarations must be contemporaneous 
with the event, to be admissible. This deci- 
sion has been vigorously opposed by Mr. 
Taylor and others. See 14 Amer. Law Rev. 
817; 15 Amer. Law Rev. 1, 71; Field v. 
State, 34 Amer. Rep. 479." From a review 
of the authorities, I think the decided weight 
is that time is not necessarily a controlling 
element or principle in the matter of res ges- 
tae, and that declarations made, under cir- 
cumstances to warrant the court in presuming 
that they grew out of the litigated issue, and 
illustrate the true character of the transac- 
tion, and were dependent upon it, were not 
designedly made, or devised for a self-serving 
purpose, are evidentiary facts, and are not 
within the general rule applicable to hearsay 
testimony. Such declarations are admissible, 
although not made at the exact time of the 
occurrence of the principal fact in issue. I 
think the evidence referred to comes within 
the rule laid down in many of the authorities 
above cited. The declaration or communica- 
tion was not a narrative of past events, or 
of the contract of sale. It was an inquiry, 
which any prudent business man would nat- 
urally make, before he would feel safe in 
ordering upwards of $6,000 worth of ma- 
chinery for a customer whose financial con- 
dition was not known to "him. He would 
very naturally want to know the ability of 
the purchaser to pay. It is true the order 
for the ditchers had been given and received 
some two hours before the inquiry under con- 
sideration was made, but it was made before 
the ditchers were ordered, and, as I view it, 
was made in the midst of the transaction, and 
before all the conditions were performed 
which were required to be performed, before 
the contract became binding upon either party. 
It was a pertinent inquiry, arid I think it one 
of the reasonable emanations arising out of 
the contract of purchase, and dependent up- 
on it, that it was not deliberately devised or 
contrived by the parties, for a self-serving 
purpose, that it was spontaneously, and not 
designedly, made, and tends to explain to 
whom the credit was given. Its truth or 
falsity was for the jury. The question liti- 
gated was, whether the ditchers were sold to 
Bradbury & Bray, and on their credit. Bray 
testified that they were sold to Jessop, and 
he alone became liable for tL- payment of 
the purchase price, while Sherman M. Coffin 
testified that they were sold to Bradbury & 
Bray, and on their credit. I think the testi- 
mony under consideration tends to show to 
whom the credit was given, and was prop- 
erly admitted. 

Error is alleged because the court held 
that, under the evidence, no partnership, for 
the sale of said machines, existed between 



Stearns and Sherman M. Coffin. Appellants- 
undertook to show that there was a partner- 
ship between Stearns and Coffin, in the sale 
of said ditchers. Stearns and Coffin both tes- 
tify that no such partnership existed, and 
there is not a scintilla of evidence tending to- 
show a partnership. That being true, it was 
not prejudicial error for the court to so hold. 

The fom-th error assigned is that the court 
erred in admitting the testimony of Sherman 
M. Coffin, in explanation of the sense in 
which he used the word "guaranty" In his 
letter of May 24, 1890, to John M. Bray. 
The letter was introduced as an admission 
of said respondent, to show that, at the time 
of writing it, he considered Bradbury & Bray 
as guarantors, and not as original purchasers. 
Under this contention, appellants cite several' 
authorities upon the proposition that, when 
the language of a written contract is neither- 
ambiguous nor technical, parol evidence is: 
not received to explain it. These authorities 
are not in point, for the reason that said let- 
ter is not a written contrf>ct, nor a part of 
one. I understand the rule to be that, when 
a writing is introduced as an admission, and 
not as a part of the contract between the 
parties, it is always permissible for the party 
who wrote it, and against whom it was in- 
troduced, to explain the meaning that he in- 
tended to convey. The rule applicable tO' 
oral admissions Is the proper one to be ap- 
plied to the evidence under consideration. 
Duncan v. Matney, 77 Amer. Dec. 575; 
Smith V. Crego, 54 Hun, 22, 7 N. Y. Supp. 86; 
Bingham v. Bernard, (Minn.) 30 N. W. 404; 
Auzerais v. Naglee, (Cal.)15 Pac. 371; Browne, 
Parol Ev. § 6; Morris v. Railroad Co., 21 
Minn. 91; Bm-ke v. Ray, (Minn.) 41 N. W. 
210. 

The fifth error assigned is the refusal of the 
court to strike out that portion of Sherman 
M. Coffin's testimony in explanation of the 
word "guaranty," to wit: "We have dozens 
of entries in our books, at this time, which 
could show that fact." We cannot consider 
this objection, for the reason that no excep- 
tion appears to have been saved in the court 
below. 

The sixth error assigned is that the court 
erred in permitting Charles Stewart, a wit- 
ness on behalf of plaintiff, to testify as fol- 
lows: "I rode up to Bray, who was out on 
the ditch, where Jessop's contract was. I 
rode up to Bray, and think he wasn't using 
very good language towards Jessop, because 
Jessop was getting behind. He says, 'I am 
In the soup with Coffin Bros, for those damn- 
ed ditchers.' " Appellants contend, (1) that,, 
if this evidence was introduced for the pur- 
pose of establishing plaintiffs' case, as an ad- 
mission of the contract sued on, it should 
have been introduced as a part of the testi- 
mony in chief, and not in rebuttal; (2) if it 
was introduced to impeach Bray, it was er- 
ror to admit it, for the reason that Bray's at- 
tention was not called to it when he was on 
the witness stand. The first objection does 
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not appear to have been taken in the court 
below, and cannot be considered for that rea- 
son. The second is not well taken, for the 
reason that statements and admissions, made 
by a party to a suit, may be proved without 
first calling the party's attention to them. 
The rule that the attention of the witness 
must be callel to the statement made, and 
the time and place of making the same, in 
order to lay the proper foundation for im- 
peachment, does not apply to this case. 1 
Thomp. Trials, § 497; Collins v. Mack, 3] 
Ark. 685, G94; Lucas v. Flinn, 35 Iowa, 9. 

After a careful review of all the evidence, 
I find a substantial conflict on the material 
issues, and, where the material issues are 
submitted to the jm-y, on instructions of the 
court not excepted to by appellants, the ver- 
dict of the jury will not be disturbed by the 
appellate court; nor will the order overrul- 



ing a motion for a new trial be reversed, on 
the ground of insufficiency of the evidence 
to justify the verdict, when there is a sub- 
stantial conflict in the evidence. Ainslie v. 
Printing Co., 1 Idaho, 641; Du Bmtz v. Jes- 
sup, 54 Cal. 118; Campe v. Meierdiercks, 87 
Cal. 290, 25 Pac. 419; Lynch v. Welby, 87 
Cal. 441, 25 Pac. 584; Garrard v. White, 
(Ky.) 14 S. W. 966; Ketcham v. Barbour, 
(Ind. Sup.) 26 N. B. 127. 

I find no reversible error in the record. 
The judgment of the court below is affirmed, 
with costs of this appeal in favor of re- 
spondents. 

HUSTON, C. J., took no part in the hear- 
ing or decision of this case. 

MORGAN, J., concurs in the result 
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CAULKINS T. HELLMAN. 

(47 N. }i. 449.) 

Court of Appeals of New York. 1872. 

Action to recover for wines and casks 
sold. 

Stephen K. Williams, for appellant. E. G. 
Latham, for respondents. 

RAPALLO, J. The instructions to the 
jury as to the legal effect of the delivery 
of the wine at Blood's Station in conform- 
ity with the terms of the verbal contract 
of sale were clearly erroneous. No act of 
the vendor alone, in performance of a con- 
tract of sale void by the statute of frauds, 
can give validity to such a contract. 

Where a valid contract of sale is made 
in writing a delivery pursuant to such con- 
tract at the place agreed upon for deliv- 
ery, or a' shipment of the goods in con- 
formity with the terms of the contract, will 
pass the title to the vendee without any 
receipt or acceptance of the goods by him. 
But if the contract is oral, and no part 
of the price is paid by the vendee, there 
must be not only a delivery of the goods 
by the vendor, but a receipt and accept- 
ance of them by the vendee to pass the 
title or make the vendee liable for the 
price; and this acceptance must be volun- 
tary and unconditional. Even the receipt 
of the goods, without an acceptance, is not 
sufficient. Some act or conduct on the part 
of the vendee, or his authorized agent, man- 
ifesting an intention to accept the goods 
as a performance of the contract, and to 
appropriate them, is required to supply the 
place of a written contract. This distinc- 
tion seems to have been overlooked in tne 
cliarge. The learned judge instructed the 
jury, as a matter of law, that if they were 
satisfied that the wine or any portion of it 
was actually delivered in pursuance of the 
verbal contract, that circumstance was suf- 
ficient to take the contract out of the 
statute of frauds, and the contract was a 
valid one, and might be enforced notwith- 
standing it was not in writing. The at- 
tention of the jury was directed to the in- 
quiry whether the plaintiffs had faithfully 
performed their part of the contract rather 
than to the action of the defendant, and the 
judge proceeded to state that if the wine 
was delivered to the express company at 
Blood's Station in good order, in merchant- 
able condition, and corresponded in 'qual- 
ity and all substantial and material respects 
with the samples, then he instructed the 
jury as a matter of law, that if they found 
the contract as Goi'don testified with re- 
spect to the place of delivery, that was a, 
complete delivery under the contract, and 
passed the title from the . plaintiffs to the 
defendant, aud the plaintiffs were entitled 
to recover the contract price of the wines. 

The plaintiff's counsel suggests in the 
statement of facts appended to his points, 



that Gordon was tlio a^ent of the defend- 
ant, to accept the goods at Blood's Station. 
But this statement is not borne out by 
the evidence; Gordon was the agent of the 
plaintiffs for the sale of the goods; it was 
incumbent upon them to make the ship- 
ment. All that Gordon testifies to is that 
the defendant requested him to make the 
best bargain he could for the freight. He 
does not claim that he had any authority 
to accept the goods for the defendant. 

According to the defendant's testimony 
Gordon clearly had no such authority, nor 
did the defendant designate any convey- 
ance, and tlie judge submitted no question 
to the jury as to the authority either of 
Gordon or the express company to accept 
the goods. On the coutrai-y, he repeated 
that if when the wine was delivered at 
Blood's Station it was in good order and 
corresponded with the samples, the plain- 
tiffs would be entitled to a verdict for the 
contract price, ujjon the ground that the 
parties by the contract (assuming it to be 
as claimed b.y the plaintiffs), fixed upon 
that station as the place of delivery; "that 
it was true that the defendant was not 
there to receive it, and had no agent at 
Blood's Station to receive it, and had no 
opportunity to inspect it there; but that 
that was a contingency he had not seen, 
and which he might have guarded against 
in the contract." 

It is evident that the learned judge ap- 
plied to this case the rule as to delivery, 
which would be applicable to a valid, writ- 
ten contract of sale, but which is inap])li- 
cable when the contract is void b.y the 
statute of frauds. 

The effect of the delivery of goods at a 
railway station, to be forwarded to the 
vendee in pursuance of the terms of a 
verbal contract of sale, was very fully dis- 
cussed in the case of Norman v. Thillips, 
14 Mees. & W. 277, and a verdict for the 
plaintiff founded upon such a delivery, and 
upon the additional fact that the vendor 
sent an invoice to the vendee, which he 
retained for several weeks, was set asido. 
The English authorities on the subject are 
reviewed in that case, and the American 
and English authorities bearing upon the 
same question are also referred to in the 
late cases of Rodgers v. Phillips, 40 N. Y. 
519, and Cross v. O'Donnell, 44 N. Y. (ifil. 
The latter case is cited by the counsel for 
the plaintiffs as an authority for the prop- 
osition that a delivery to a designated car- 
rier is sufficient to take the cane out of 
the statute; but it does not so decide. It 
holds only that the receipt and acceptance 
need not be simultaneous, Init that they 
may take place at different times, and 
that after the purchaser had liimself in- 
spected and accepted the goods purchase<l, 
the delivery of them by his directiou to a 
designated carrier was a good delivery, and 
the carrier was the agent of the purchaser 
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to receive them. No question however aris- 
es in the present case as to a delivery to a 
designated carrier, as the evidence in re- 
spect to the agreed mode of delivery is con- 
flicting, and no question of acceptance by 
the carrier as agent for the defendant was 
submitted to the jury. 

The judge submitted to the jury '^wo 
questions, to which he required specific an- 
swers. 

1st. Was the wine delivered at the rail- 
road station at the time agreed upon by 
the parties, and was it then in all respects 
in good order, and like the samples exhib- 
ited by the plaintiff to the defendant'.' and, 

2d. Was the wine accepted by the de- 
fendant after it readied his place of busi- 
ness in New York? 

The jury answered both of these ques- 
tions in the affirmative, and it is now claim- 
ed that the answer to the second question 
renders immaterial any error the judge 
may have committed in respect to the ef- 
fect of the delivery at the station. 

It is difficult to find any evidence justify- 
ing the submission to the jury of the sec 
ond question; but no exception was taken 
to such submission. The motion for a non- 
suit would have raised that point, were it 
not for the fact that there was evidence to 
go to the jury on the claim of $52 for bar- 
rels, and this precluded a nonsuit. We 
think however that the error in the charge 
may have misled the jury in passing upon 
the second question; at all events, it is not 
impossible that it should have done so. 
Having been instructed that upon the fact 
as they found it in respect to the agree- 
ment for a delivery at Blood's Station, the 
title to the goods had passed to the de- 
fendant before the receipt of them at New 
York, and that their verdict must be for 
the plaintiffs, they may have examined the 
question of his acceptance of them at New 
York with less scrutiny than they would 
have exercised had they been informed that 
the result of the case depended upon their 
finding on that question. And the construc- 
tion of the defendant's acts and language 
may. In some degree, have been influenced 
by the consideration that when the wine 
arrived in New York the title had, accord- 
ing to the theory on which the case was 
submitted to them, passed to the defend- 
ant, and he had no right to reject the wines. 
Furthermore, we think the judge erred in 
excluding the evidence of the contents of 
the telegram which the defendant attempt- 
ed to send to the plaintiffs immediately up- 
on the receipt of the wine. If, as was of- 
fered to be ■ shown, it stated that he de- 
clined to accept the wine, it was material 
as part of the res gestte. A bona fide at- 
tempt, immediately on the receipt and ex- 
amination of the wine, to communicate 



such a message, was an act on his part 
explaining and qualifying his conduct in 
receiving the wine into his store and al- 
lowing It to remain there. And even though 
the message never reached the plaintiffs, it 
bore upon the question of acceptance by 
the defendant. The objection to the evi- 
dence of the contents of the telegram was 
not placed on the ground of omission to 
produce the original, and the judge in his 
charge instructed the jury that the at- 
tempt to send this telegram did not affect 
the plaintiffs' rights, for the reason that it 
was not shown to have been received by 
them, and this was excepted to: In Norman 
V. Phillips, 14 Mees. & W. 277, the de- 
fendant was allowed to prove that on being 
informed by the railway clerk that the 
goods were lying for him at the station, he 
said he would not take them, and stress 
was laid upon the fact. Yet this statement 
to the clerk was not comniunio.".ted to the 
plaintiffs. Evidence of an attempt to send 
a message to thetn to the same effect, 
though unsuccessful, would have been no 
more objectionable than the declaration to 
the clerk. The acts of the defendant at 
the time of the receipt of the goods, and 
his bona fide attempt to communicate to 
the plaintiffs his rejection of them were I 
think material and competent to rebut any 
presumption of an acceptance arisiug from 
their retention by him. 

The judge was requested to instruct the 
jury that the true meaning of the defend- 
ant's letter of March 31 was a refusal to 
accept the wine under the contract. A care- 
ful examination of that letter satisfies us 
that the defendant was entitled to have the 
jury thus instructed. The letter clearly 
shows that the defendant did not accept 
or appropriate the wines. After complain- 
ing in strong language of their quality and 
condition, and of the time and manner of 
their shipment, he says to the plaintiffs, 
"What can be done now with the wine after 
it suffered so much, and shows itself of 
such a poor quality? I don't know myself 
and am awaiting your advice and opinion." 
He concludes by expressing his regret that 
their first direct transaction should have 
turned out so unsatisfactory, and by stat- 
ing that he cannot be the sufferer by It, 
and he awaits their disposition. 

This language clearly indicates an inten- 
tion to throw upon the plaintiffs the re- 
sponsibility of directing what should be 
done with the wine, and is Inconsistent 
with any acceptance or appropriation of 
it by the writer. 

For these reasons the judgment should 
be reversed, and a new trial granted, with 
costs to abide the event. 

All concur. 

Judgment reversed. 



STATUTE OF FRAUDS. 



445 



POWDER RIVER LIVE-STOCK CO. v. 
LAMB. 

(56 N. W. 1010, 38 Neb. 339.) 

Supreme Coiirt of Nebraska. Nov. 21. 1893. 

Error to district court, Stanton county; 
Powers, Judge. 

Action by Charles L. Lamb against the 
Powder River Live-Stoek Company. Plain- 
tiff had judgment, and a new trial was de- 
nied. Defendant brings error. Reversed. 

C. C. McNish and Allen, Robinson & Reed, 
for plaintiff in error. 

W. W. Yoimg and John A. Ehrhardt for de- 
fendant in error, cite in support of the prop- 
osition that, to be available as a defense, the 
statute of frauds must be specially pleaded, 
Lawrence v. Chase, 54 Me. 196; Graffam v. 
Pierce, 9 N. E. 819, 143 Mass. 386; Brigham 
V. Carlisle, 78 Ala. 243; Martin v. Blanchett, 
77 Ala. 288; Guynn v. McCauley, 32 Ark. 
97; Wynn v. Garljind, 19 Ark. 38. 

NORVAL, J. This was an action com- 
menced by Charles L. Lamb to recover of 
plaintiff in error $1,849.15, and interest there- 
on, as a balance due for a quantity of com 
alleged to have been sold and delivered by 
plaintiff to the defendant. The amended pe- 
tition upon which the case was tried alleges: 
"(1) That said defendant is a corporation 
duly organized and existing under the gen- 
eral laws of the state of Colorado, and do- 
ing business in Stanton county, Neb. (2) 
That some time in the month of October, 
1886, the precise date whereof the plaintiff 
is unable to more specifically state, the plain- 
tiff and defendant entered into a verbal con- 
tract, by the terms of which the plaintiff sold 
to said defendant, above named, all the com 
that he then had on hand, including the crop 
of com then standing in the fields of the 
plaintiff; and, in consideration of the sale 
and delivery of said com to the defendant, 
the said defendant agreed to pay the plaintiff 
the market price per bushel paid for com in 
the said county of Stanton, in the state of 
Nebra.slia, on any day, to be selected by the 
plaintiff, between the time of delivery of 
said com and the month of May, 1888, and 
on the day so selected by the plaintiff the 
amount then due the plaintiff should at once 
■become due and payable. (3) That in pur- 
suance of said contract the plaintiff delivered 
to the defendant, in the month of November, 
188G, 143 bushels and 35 pounds of ear com, 
and from the 21st day of December, 1886, to 
the 5th day of April, 1887, 782 bushels and 
30 pounds of ear com, and on the 30th day 
of December, 1886, 1,259 bushels of shelled 
com, and in the month of January, 1887, 
5,090 bushels of shelled com and 25 pounds, 
and that the total number of bushels sold 
and delivered amounted, in the aggregate, to 
7,275 bushels; and the plaintiff states that 
he is unable to more fuEy state the time and 
the amount of the delivery of said com than 
In this paragraph stated. (4) On the 1st day 



of Febraary, 1888, the plaintiff, in order to 
fix and establish the price to bo p;iid by the 
defendant for the com delivered as afore- 
said, served notice on the defendant that he 
had selected the market price per bushel 
paid for com in Stanton coimty, .Neb., on that 
date, to wit, the 1st day of February, 1888. 
(."i) That the market price paid for com on 
the said 1st day of February, 1888, in Stanton 
cciunty. Neb., was thirty-five cents per bushel 
(6) That on the 4th day of January, 1887, 
tlie defendant advanced to the plaintiff on 
said com the sum of two hundred (200) dol- 
lai-s, and on the 12th day of January, 1887, 
the further sum of four hundred and fifty 
(4.'")0) dollars, for which money so advanced 
the plaintiff afterwards agreed to pay the 
defendant interest thereon imtil the date of 
the selection of the market price per bushel 
to be paid for said com. (7) That there is 
due from the defendant to- the plaintiff for 
the said com so delivered under the terms of 
said contract the sum of two thousand five 
hundred and forty-six and twenty-five one- 
hundredths (2,546.25) dollars, no part of 
which has been paid, except the said sum 
of $650, which, with the interest thereon, as 
agreed between plaintiff and defendant, 
amounts to the sum of $697.10. (8) That, 
after allowing to the defendants all just cred- 
its, there is stiU due and unpaid from the 
defendant to the plaintiff the sum of one 
thousand and eight hundred forty-nine and 
fifteen one-hundredths (1,849.15) dollars, to- 
gether with the interest thereon at tlie rate 
of seven per cent, from the said 1st day of 
February. 1888." 

The defendant interposed a general de- 
miu"rer to the amended petition, which was 
overruled by the court, and an exception 
was taken to the decision. The defendant 
then filed an answer alleging: "(1) That on 
or about the 24th day of December, 1886. L. 
I R. Crosby, as the general manager of the 
I feeding department of said defendant, made 
an oral agreement with said plaintiff, where- 
by the said plaintiff was to sell and deliver 
at the ranch of defendants in Stanton coun- 
ty, Nebraska, all the corn and oats that he 
then owned near Pilger, and two car loads 
of corn to be shipped from Stanton, and said 
defendant agi'eed to pay said plaintiff for 
said corn and oats the average market price 
between the Stanton and Pilger market on 
the day that said plaintiff selected and called 
for his money, between about the 24th day 
of December, 1886, and the 1st day of May, 
1887, and that said plaintiff was to reduce 
gaid contract to writing, in duplicate, and- 
sign them, and forward them to said L. R. 
Crosby for the same to be signed by said de- 
fendant, and one to be returned to said plain- 
tiff. (2) That said plaintiff failed and neg- 
lected to reduce said contract to writing as 
agreed, and there is no note or memorandum 
of said agi'eement as required by law. (3) 
That in accordance with said oral agree- 
iijent made on or about the 24th day of De- 
cember, 1880, with said L. R. Crosby, for 
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said defendant, the said plaintiff delivered 
at the ranch of said defendant in Stanton 
county, Nebrasiia, at various dates, a total 
of nine hundred and twenty-five (925) bush- 
els and sixty-five (65) pounds of ear corn, 
and six thousand three hundred and forty- 
nine (6,349) bushels and thirty-five (35) 
pounds of shelled corn; and nineteen hun- 
dred and ninety-four (1,994) bushels and 
twenty-seven (27) pounds of oats. (4) That 
on the 25th day of April, 1887, in accord- 
ance with the conti-act made on or about the 
24th day of December, 1886. the said plain- 
tiff had a settlement with said defendant as 
to the oats, and on said date defendant paid 
said plaintiff for said oats the sum of $359.10. 
(5) That on the 4th day of January, 1887, 
the said defendant loaned to said plaintiff 
the sum of $200, and on the 12th day of 
January, 1887, said defendant loaned said 
plaintiff the further sum of $450; and said 
plaintiff agreed to pay said defendant inter- 
est on said money, and that the same was to 
be settled and adjusted, and deducted from 
amount that defendant might owe the plain- 
tiff. (6) The defendant, in fm'ther answer 
to the petition of the plaintiff, admits the al- 
legation contained in paragraph one of said 
petition; but, as to all other paragraphs in 
said petition, it denies each and every alle- 
gation therein contained." 

For reply, the plaintiff admits that he de- 
livered the quantity of oats and corn stated 
in the answer; denies that the same were 
delivered under the contract set up by the 
defendant in its answer; alleges that the 
oats and corn were sold and delivered under 
separate and distinct contracts; denies each 
and every other allegation set forth in the 
answer. 

The action was tried in the court below to 
a jury, who returned a verdict in favor of 
the plaintiff for $2,142.38. The plaintiff filled 
a remittitur of $1.25, and the court overruled 
the defendant's motion for a new trial, and 
entered judgment in favor of the plaintiff 
upon the verdict of the jury. The defend- 
ant brought the case to this court for re- 
view by proceedings in error. 

The defendant objected in the district 
court to the introduction of any evidence in 
the case, for the reason that the contract 
stated in the petition is within the statute 
of frauds, and is therefore void, which ob- 
jection was overruled by the couit The 
plaintiff thereupon introduced evidence tend- 
ing to pre e every allegation of the petition, 
and rested. The testimony on behalf of the 
defendant tended to establish that the eon- 
tract entered into between the parties, re- 
lating to the sale and purchase of the corn, 
is the one pleaded in the answer; that the 
corn was delivered by the plaintiff to the 
defendant under said agreement; and that 
corn, at the time the same was delivered, as 
well as in May, 1887, was worth, on the mar- 
ket in Stanton county, 20 cents per bushel. 
The court, at the request of the defendant, 



submitted to the jury special findings, which 
were answered by them, and returned with 
their general verdict. By the third finding, 
they found that the contract between the 
parties was as claimed by the plaintiff, and 
that the corn was delivered thereunder. 

The most important question presented for 
our consideration is whether or not the con- 
tract set out in the petition is within the 
statute of frauds. Section 8 of chapter 32 
of the Compiled Statutes declares that "in 
the following cases every agi'eement shall be 
void unless such agreement, or some note or 
memorandum thereof, be in writing, and sub- 
scribed by the party to be charged therewith. 
First. Every agreement that by its terms is 
not to be performed within one year from 
the making thereof. Second. Every special 
promise to answer for the debt, default, or 
misdoings of another ijerson. Third. Every 
agi-eement, promise or undertaking made up- 
on consideration of marriage, except mutual 
promises to marry. Foui-th. Every special 
promise by an executor or administrator to 
answer damages out of his own estate." 
The contention of the plaintiff in error is 
that the contract declared on is void under 
the first subdivision of the section above 
quoted, and that the same is not actionable 
or enforceable in the courts for the reason 
the agreement rested solely in parol, and 
was not to be performed by either party 
within the period of one year from the date 
of the making of the same. The defendant 
in error, in his argument, insists that the 
agi-eement in question does not fall within 
the clause of the section already mentioned; 
that the statute only applies to executory 
contracts, and not one which has been fully 
performed on one side. The authorities up- 
on the question are divided. Some of the 
courts of the country hold that an action 
cannot be maintained upon a parol agree- 
ment, which, by its terms, Is not to be per- 
formed within a year, even though made up- 
on a valuable consideration, fully executed, 
while other courts of equal standing and 
ability lay down the doctrine that full per- 
formance on one side takes the contract out 
of the statute, and that it is enforceable. 
We are not now called upon to examine the 
conflicting decisions, or to determine which 
is the true doctrine, as the question does not 
necessarily arise in this ' case. If we are. 
able to comprehend the force and effect of 
the agi-eement in qiiestion. It is not within 
the scope of the statutory provision set out 
above. A contract, in order to be within 
the pm-view of said section, must be such 
that, by its terms, it cannot be performed 
within one year from the making thereof. 
The statute does not include a verbal agree- 
ment which may possibly or probably not be 
performed within a year, nor does it ap'ply 
to a parol contract, in the terms of which 
there is nothing inconsistent with a full and 
complete performance within such period. 
When a contract, not in writing, by its 
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terms, or by any fair and reasonable con- 
stmetion of its provisions. Is capable of be- 
ing performed within a year, it is not within 
the statute. This was settled by the adjudi- 
cations in this court in McCormicli v. Drum- 
mett, 9 Neb. 388, 2 N. W. 729; Connolly v. 
Giddings, 24 Neb. 131, 37 N. W. 939; and 
Kiene v. Shaeffing, 33 Neb. 21, 49 N, W. 773; 
and it is unnecessary to refer to the de- 
cisions of other courts sustaining the doc- 
trine of our own cases. 

Let us examine and see whether the agree- 
ment alluged .-ind proved was capable of per- 
formance within a year from the time the 
same was entered into. The plaintiff below 
sold to the defendant all of his com, includ- 
ing the crop there in the field. The contract 
contained no stipulation as to the time when 
the com should be delivered to the defend- 
ant. Trua, by the terms of the agreement, 
plaintiff was to receive for the com the mar- 
l{et price paifl for such grain in Stanton coun- 
ty on any day that should be thereafter des- 
ifrnated by him, between the time of deliv- 
ery and May, 1888, but this provision did not 
bring the contract within the statute. Al- 
though the agreement was not performed 
within ii year from its making, as regnnls 
the selection ot the date upon which to fix 
the price the seller should receive for the 
com, yet there was nothing in the terms 
thereof which prevented it from being per- 
formed within the j'ear. Under the terms 
of the agreement, plaintiff had a perfect 
right, had he so desired, to have selected 
such date at once, and without delay,— even 
on the next day after the com was delivered. 
It was entirely optional with him to do so 
or not. The agreement was therefore capa- 
ble of performance within a year from its 
making, and Is not void by reason of the 
statute under consideration. No case can be 
found reported in the books, in the opinion of 
the wrtter, of similar facts, where It has 
been held that such a contract was witliin 
the purview of the statute. On the contrary, 
the doctrine established by the adjudications 
of this country is that, in order to bring a 
case within the opei-ation of the statute of 
frauds, there must be an express and specific 
stipulation in the eonti-act that it is not to 
be performed within the year, or it must ap- 
pear therefrom that it was not the intention 
of the parties that the agreement should be 
performed within that period. Supra ; Treat 
V. Hiles, (Wis.) 32 N. W. 517; Baker v. Lau- 
terback, (Md.) 11 Atl. 703; Aiken v. Nogle, 
47 Kan. 96, 27 Pac. 825; Durham v. Hiatt, 
127 Ind. 514, 26 N. E. 401; Kent v. Kent, 
62 N. Y. 560; Barton v. Gray, 57 Mich. 622, 
24 N. W. 638; Homer v. Frazier, (Md.) 4 
Atl. 133; Smalley v. Greene, (Iowa,) 3 N. 
W. 78. 

The next contention of plaintiff in error is 
that the contract is void under section 9 of 
said chapter 32, which is in the following 
language: "Sec. 9. Every contract for the 
sale of any goods, chattels, or things in ac- 



tion, for the price of fifty dollars or more 
shall be void unless: — First — a note or mem- 
orandum of such contract be made in writ- 
ing, .-ind be subscrilied by tlie party to be 
charged thereby; or second— unless the buyer 
shall accept and receive part of such goods, 
or the evidences, or some of them, of such 
things In action, or, third— unless the buyer 
shall, at the time, pay some part of tlie pur- 
chase money." The contract declared upon 
in the amended petition is a verbal one, for 
the sale of a quantity of corn exceeding in 
value the sum of $50. No part of the j>ur- 
chase money wiis paid at the time the con- 
tract was entered into. This is conceded. 
But the ijlaintiff below insists that th« stipu- 
lations in the contract have been fully per- 
formed on his part; hence, tlie statute of 
frauds does not attach. The delivery of the 
corn by the plaintiff to the defendant is 
averred in the petition, but It is nowhere al- 
leged in the pleading that the defendant ac- 
cepted or received any part thereof. A de- 
liveiy alone by the vendor of the thing sold 
is insuflScient to take a parol contract for the 
sale of goods, of the price of $50 or more, 
out of the statute, but there must also be a 
receipt and acceptance by the buyer of at 
least a. part of such goods under and in pur- 
suance of the terms of the contract. In Reed 
on the Statute of Frauds, (volume 1, § 262,> 
the author says: "There must be both deliv- 
ery and acceptance; and both pai'ties must 
partake in the same act * • • And It has 
been said that, certainly, unless 'accept' 
means more than 'received,' as surely it 
must,- for otherwise the -word 'deliver' 
would, of itself, huve sufficed,— acceptance 
must mean some act or conduct on tiie part 
of the buyer indicating an intention to retain 
the goods, or such as reasonably to lead the 
seller to suppo.se so. To constitute accept- 
ance two acts are necessary: The goods 
must be accepted, and actually received. No 
act of the seller will amotmt to acceptance.'' 
The doctrine of the text is amply sustained 
by numerous judicial decisions. See the fol- 
lowing authorities: Ex" parte Parker, 11 
Neb. 309. 9 N. W. 33: Caulkins v. Hellman, 
47 N. Y. 449; Smith v. Brennan, 62 Mich. 
349, 28 N. W. 892; Hansen v. Roter, (Wis.) 
25 N. W. 530; Jamison v. Simon, (Cal.) 8 
Pac. 502; Fontaine v. Bush, 40 Minn. 141, 
41 N. W. 465; Hardware Co. v. Mullen, 33 
Minn. 195, 22 N. W. 294; Taylor v. Mueller, 
(Minn.) 15 N. W. 413. In Ex parte Parker, 
supra, this court quoted with approval the 
following language used by the New York 
court in the opinion in Caulkins v. Hellman, 
47 N. Y. 449: "No act of the vendor alone, 
in performance of a contract void by the 
statute of frauds, can give validity to such 
contract. * • • Where a valid contract of 
sale is made in writing, a delivery pursuant 
to such contract will pass the title at the 
place agreed upon for delivery, or a ship- 
ment of the goods in conformity with the 
terms of the contract wiU pass the title to 
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the vendee without any acceptance of the 
goods by him. But If the contract is oral, 
.and no part of tlie price is paid by the ven- 
dee, there must be, not only a delivery of the 
goods by the vendor, but a i>eceipt and ac- 
ceptance of them by the vendee, to pass the 
title, or make the vendee liable for the 
price." Acceptance is the receipt of a thing 
with the intention to retain it. In order to 
constitute a binding acceptance imder a con- 
tract for the sale of personal property, in- 
valid by the statute of frauds, there must be 
some equivocal act on the part of the pur- 
•cliaser showing an intention to accept and 
appropriate the property as owner. Stone v. 
Browning, 68 N. Y. 601; Simpson v. Krum- 
dick, 28 Minn. 355, 10 N. W. 18; Taylor v. 
Mueller, (Minn.) 15 N. W. 413. In a suit m- 
■on a contract within the statute of frauas, 
the petition must state facts taking the con- 
tract out of the statute, or the pleading will 
be demm-rable. Babcock v. Meek, 45 Iowa, 
137; Burden v. Knight, 82 Iowa, 584, 48 N. 
W. 985. The conclusion is irresistible that the 
allegation of the delivery of the corn is not 
sufficient to take the contract out of the op- 
•tiration of the statute, and therefore the de- 
murrer to the amended petition should have 
been sustained. 

It is urged that the defendant waived its 
■escception to the ruling on the demurrer by 
answering to the merits. Conceding this 
point to be well taken, still the question of 
the statute of frauds was repeatedly raised 
during the trial on the introduction of testi- 
mony to establish the contract, and to show 
the defendant accepted the com under the 
terms of the parol agreement This evi- 
dence was admitted over the objection of the 
defendant that it is not alleged in the peti- 
tion that it accepted or received any part 
of the corn sued for, and tha.t the contract 
was void under the statute. This evidence 
was clearly inadmissible, without the plead- 
ing was amended. It is a fundamental rule 
that the allegata et probata must agree. 

It is claimed that the statue of frauds is 
not available as a defense in this case for the 
reason that it is not set up in the answer. 
The defendant, in its pleading, denies the 
making of the contract upon which the ac- 
tion was brought; sets up an entirely differ- 
ent agreement for the purchase and sale of 
the corn. There was no waiver of the stat- 
ute by the failure to plead it as a special de- 
fense. Under the general denial, the defend- 
ant had the right to avail itself of the in- 
validity of the agreement under the statute 
•of frauds. The plaintiff, in order to recover, 
was obliged to prove his contract substan- 
tially as alleged, and a receipt and accept- 
ance of the com imder it. Browne, St. 
Frauds, § 511; Russell v. Railway Co., 
(Minn.) 39 N. W. 302; Cosand v. Bunker, 
(S. p.) 50 N. W. 84; Tatge v. Tatge, 34 Minn. 
272, 25 N. W. 596 and 26 N. W. 121; Taylor 
V. Allen, 40 Minn. 433, 42 N. W. 292; Fon- 
taine V. Bush, 40 Minn. 141. 41 N. W. 465; 



Berrien v. Southack, (City Ct. N. Y.) 7 N. Y. 
Supp. 324; Smith v. Theobald, (Ky.) 5 S. W. 
394; Wiswell v. Tefft, 5 Kan. 263; Bonham 
v. Craig, 80 N. C. 224; Popp. v. Swanke, 68 
Wis. 364, 31 N. W. 916. The last was an 
action to enforce specifically the performance 
of an oral agreement for the sale of land. 
The defendant neither pleaded 'the statute 
of frauds, nor objected to the admission of 
evidence on the trial because the contract 
was within the statute, but at the close of 
the trial requested the court to find as a fact 
that the contract rested in parol, and, as a 
conclusion of law, that it was void. It was 
held that the question of the validity of the 
agreement was sufficiently luised. There 
are a few cases which hold that the statute 
of frauds must be specially pleaded, to be 
available, some of which are cited in the 
brief of defendant In error, but the decided 
weight of the decisions, as well as the bet- 
ter reason, is the other way. 

We will next notice one assignment of er- 
ror based upon a raling of the court on the 
introduction of the testimony. The plaintiff 
below was permitted to prove, over objec- 
tions of the defendant, that the contract up- 
on which the action was brought was made 
with the defendant through its general man- 
ager, J. A. Brome. It is insisted that this 
testimony was inadmissible until it had first 
been shown that Brome had authority to 
make such a contract. We do not agi-ee 
with counsel in this proposition. It had been 
shown by competent evidence that Mr. 
Brome was the general manager of the de- 
fendant corporation, before any attempt was 
made to prove the contract entered into by 
him for his company for the purchase of the 
com. Therefore, it was imnecessary to show 
that he had authority to make the contract, 
the presumption being that he was invested 
with such power. 

Complaint is made of the giving of the 
fourth paragraph of the court's charge to 
the jury, which is as follows: "(4) The de- 
fendant, in his [its] answer, denies the mak- 
ing of the contract sued on, and alleges that 
the price agreed to be paid for the com pur- 
chased of the plaintiff was the average mar- 
ket price between Stanton and Pilger mar- 
kets, in said county, on a day to be selected 
by the plaintiff, between December 24, 1886, 
and May 1, 1887." The above was one of 
several instructions given, stating the issues 
in the case, and, when taken in connection 
with the other instnictions, was not mislead- 
ing. It clearly, and in concise language, 
stated to the jury one of the Issues present- 
ed by the pleading and the evidence. 

Exception was taken to the giving of the 
following instniction: "(8) But, if you find 
that there was no agreement made as to the 
price the plaintiff was to receive for sail", 
com, then you should award him for the 
com received by the defendant, and unpaid 
for, the fair market value of the same at the 
time of its deliveiy as shown by the evidence, 
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If any such evidence is before you, with in- 
terest tliereon from the time of Its delivery 
at the rate of seven per cent, per annum." 
This instmotion should not have been given. 
The action is grounded upon an express con- 
tract. The petition contains no allegation of 
a quantum meruit. Where a conti-act for 
the sale of personal property is void under 
the statute of frauds, and there has been 
a delivery of the thing sold to the purchaser, 
and an acceptance thereof by him, the plain- 
tiff may recover the reasonable value of the 
propei-ty, if his petition is so framed; but 
a party cannot recover on a quantum meruit, 
where he pleads and relies solely upon a spe- 
cial contract Byser v. Weissgerber, 2 Iowa, 
463; Freher v. Geeseka, 5 Iowa, 472; Form- 
holz V. Taylor, 13 Iowa, 500; Imhoff v. 
House, 36 Neb. 28, 53 N. W. 1032. The in- 
struction under consideration was in direct 
conflict with instruction No. 5, given by the 
court, which told the jury that, "before the 
plaintiff is entitled to a verdict for the 
amount sued for. it is incumbent upon him 
1o prove by a preponderance of the evidence 
that he made the contract with the defend- 
ant as alleged, whereby the defendant agreed 
to pay the plaintiff the market price of the 
com in Stanton county on a day selected by 
him, between the time of delivering the same 
and the 1st of May, 1888." By the one in- 
struction the jury were informed that the 
plaintiff could only recover in case the evi- 
dence established a special contract, while 
by the other they were told he was entitled 
to the market value of the com, even though 
there was no stipulation as to the price he 
was to receive therefor. These conflicting 
statements of the law before the jury left 
them in doubt as to the paragraph upon 
which they should rely. It should be stat- 
ed that instruction No. 8 was predicated up- 
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on evidence introduced by the defendant, and 
against the objection of the plaintiff below, 
showing the market value of the com at the 
time of its alleged delivery. We are per- 
suaded, however, that the defendant was not 
in the least prejudiced by the giving of this 
instruction, since, had the jurj', in arriving 
at their verdict, allowed the plaintiff the 
market value of the com, the recovery would 
have been scarcely one-half the sum stated 
in the verdict. It is obvious that the recov- 
ery was upon the basis of the special con- 
tract alleged by the plaintiff. 

The defendant asked, and the court re- 
fused to give, the following instruction: "(12) 
If the contract claimed by the plaintiff in his 
petition was wholly oral,— that is, by word 
of mouth,— and no part of the purchase 
money was paid, or no part of the com was 
delivered thereunder, then the plaintiff has 
failed to make out his case, and your ver- 
dict must be for the defendant. And there 
would be no such delivery of the oom to 
the defendant, if the plaintiff simply stoi"ed 
I his com, or a part of it, in the defendant's 
! crib, imder an an-angement whereby it was 
to remain his property until such time as 
i he saw fit to sell it to the defendant." Tliis 
i request to charge correctly states the law 
! relating to the statute of frauds, which was 
i one of the questions in the case, and should 
have been submitted to the jurj'. It wa> 
not covered by any instmiction given, and 
I it was error to refuse it. Bank v. Carson, 
30 Neb. 104, 46 N. W. 276. 

There are other en-ors assigned upon the 
giving and refusing of instractions, which 
n«ed not be noticed. The judgment of the 
district court is reversed, and the cause re- 
manded for further proceedings, with leave 
to the plaintiff to amend his petition, if he 
so desires. The other judges concur. 



450 



STATUTE OF FEAUDS. 



LEGGETT & MEYER TOBACCO CO. v. 
COLLIER et al. 

(56 N. W. 417, 89 Iowa, 144.) 

Supreme Court of Iowa. Oct. 9, 1893. 

Appeal from district court, Lee county; 
J. M. Casey, Judge. 

Action of replevin. Verdict and judgment 
for defendants. Plaintiff appeals. 

Craig, McCrary & Craig, for appellant F. 
T. Hughes and James C. Davis, for appel- 
lees. 

KINNE, J. 1. Plaintiff, a corporation, 
was a manufactm'er of tobacco in St. Louis, 
Mo. Defendants Collier, Robertson & Ham- 
bleton were a firm of wholesale grocers, 
residing and doing business in the city of 
Keoliuli, Iowa. At and prior to December, 
1890, said firm had placed a standing order 
with plaintiff for shipment of 35 boxes of 
"Star" tobacco on every Monday morning. 
A shipment was made to said firm in ac- 
cordance with said order on Monday, Decem- 
ber 8, 1890. On said day, and after the 
shipment had been made, plaintiff received 
the following letter from said firm, dated 
• the 6th of December, 1890: "Gents: Please 
omit our shipment of this week on Star to- 
bacco, and follow next week as usual, and 
oblige, yours, etc., Collier, Robertson & Ham- 
bleton." Plaintiff at once wrote to said firm 
that the tobacco had been shipped before 
the receipt of their letter, and said they 
would omit the next week's shipment. No 
reply was received to this letter. The to- 
bacco arrived in Keokuk on December 9, 
1890, and was delivered to said firm at their 
store. On December 10, 1890, defendant 
firm executed to the defendant Smith, trus- 
tee, two chattel mortgages on all property 
of the firm, to secure certain creditors in the 
aggregate sum of about $83,000. The trus- 
tee on the same day took possession of all 
the property covered by the mortgages, in- 
cluding the tobacco in controversy. There- 
after plaintiff began this action, and re- 
plevined said tobacco. Under the direction 
of the court, the jury retm'ned a verdict for 
the defendant Smith, trustee. 

2. It is insisted that the mortgages under 
which the defendant trustee holds the goods 
are void, because the acknowledgments 
thereto are defective. The acknowledgment 
to the first mortgage recites that on Decem- 
ber 10, 1890, before the notary, "personally 
appeared Collier, Robinson & Hambleton, 
by Hugh Robertson, of said firm, personally 
known to me to be the identical person who 
signed the name of the said firm to the 
above mortgage as mortgagors, and to be a 
member of said firm, and acknowledged the 
execution thereof to be the voluntary act and 
deed of said firm, for the uses and purposes 
therein expressed; and also on the same day 
the other members of said firm acknowl- 
edged the execution of said instrument to be 



the voluntary act and deed of said firm." 
The acknowledgment of the second mortgage 
recites that before the notary "personally 
appeared Collier, Robinson & Hambleton, 
by each one of said firm, and who are per- 
sonally known to me to be the identical per- 
sons who signed the mortgage, and to be 
a member of said firm, and one of whom 
signed the name of said firm to the above 
mortgage as mortgagors, and acknowledged 
the execution thereof to be the voluntary act 
and deed of said firm, for the uses and pm-- 
poses therein expressed." For the purposes 
of this action it is not material whether the 
acknowledgments were defective' or not, 
since the instruments were the act of the 
partnership, and, as between the parties 
thereto, were valid without any acknowl- 
edgment, and inasmuch as it appears with- 
out dispute that the mortgagee trustee took 
actual possession of all the property cov- 
ered by said instruments several days prior 
to the commencement of plaintiff's action. 
The effect of an acknowledgment would be 
to entitle the mortgages to be filed for rec- 
ord and recorded, when they would be notice 
to the world. The same piu'pose is accom- 
plished if the mortgagee actually takes pos- 
session of the property. There can be no 
better notice to a claimant of property which 
is oliattel mortgaged than the fact that the 
mortgagee is in possession of it. "If a mort- 
gagee takes possession of the mortgaged 
chattels before any other right or lien at- 
taches, his title under the mortgage is good 
against everybody if it was previously valid 
between the parties, although it t)e not ac- 
knowledged or recorded, or the record be 
ineffectual by reason of any irregularity. 
The subsequent delivery cm-es all such de- 
fects, and it also cures any defect there 
may' be through an insufficient description 
of the property. The taking possession is 
an identification and appropriation of the 
specific property in the mortgage." Jones, 
Chat. Mortg. § 178; Cobbey, Chat. Mortg. 
§ 626; Promme v. Jones, 13 Iowa, 474; Gaar 
V. Hurd, 92 111. 326. 

3. After the introduction of the testimony, 
the court orally directed the jury to return 
a verdict for the defendant Exceptions 
were taken because the direction was not 
in writing. Such a direction is in no sense 
an instruction, such as is contemplated by 
Code, §§ 2784-2789, inclusive. Stone v. Rail- 
road Co., 47 Iowa, 82; Milne v. Wallier, 59 
Iowa, 180, 13 N. W. Rep. 101; Young v. 
Mattress Co., 79 Iowa, 419, 44 N. W. Rep. 
693. 

4. The main question involved in this case 
is. In whom was the title or right of posses- 
sion to the totMicco when the writ In this ac- 
tion was served ? If by reason of the acts of 
the parties the title to the tobacco passed to 
the defendant firm, then the trustee was the 
rightful holder of it when this action com- 
menced, and the court below properly direct- 
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ed a verdict for him. The order for the to- 
bacco having been accepted, and acted upon 
by plaintiff, by delivering the goods to the 
railway company for carriage to the defend- 
ant firm, it was not within the power of 
said firm to successfully countermand it by 
any notice, no matter when mailed, which 
did not reach the seller prior to the deliveiy 
of the goods to the carrier. Such deUveiy, 
prior t» the countermand of the order, vest- 
ed in the defendant firm the title to the 
goods, subject to the exercise of the right of 
stoppage in transit by the seller. So long as 
the order had not been accepted by a de- 
livery of the goods to the earlier, it might be 
countermanded; not so, however, after the 
act of acceptance was complete. In the case 
at bar there was no undertaking by the ven- 
dor to deliver the goods at the place of busi- 
ness of the defendant firm, nor did the ven- 
dee designate a special carrier by whom the 
delivery should be made. In the absence of 
such designation and undertaliing, the rule 
is that a delivery to the common earner, in 
the usual and ordtnaiy course of business, 
transfers title and possession of the property 
to the vendee, subject, as we have said, to 
the exercise by the vendor of the right of 
stoppage in transit. GaiTetson v. Selby, 37 
Iowa, 531; Alsberg v. Latta, 30 Iowa, 445; 
Wliitlock V. Workman, 15 Iowa, 354; Benj. 
Sales, (Bennett's Ed. 1802,) § 181; 21 Amer. 
& Eng. Enc. Law, pp. 497-499, 529; Sarbeck- 
er V. State, (Wis.) 26 N. W. Rep. 542; Falvey 
V. Eichmond, (Ga.) 13 S. E. Rep. 2H1; Mc- 
Laughlin V. Marston, (Wis.) 47 N. W. Rep. 
1058; Bacharach v. Freight Line, (Pa. Sup.) 
19 Atl. Rep. 409; Kessler v. State, (Jlinn.) 44 
N. W. Rep. 794. Sullivan v. Sullivan, 70 
Mich. 583, 38 N. W. Rep. 472, was a case 
where j)laintifE, a manufacturer of liquors at 
Frankfort, Ky., and having a wholesale house 
at Cincinnati, Ohio, took an order orally 
while in Michigan for two barrels of whisky. 
He sent the order to his distiUeiy at Frank- 
fort, and it was shipped from there to Ryan 
& McGamey, at Detroit, Mich. The whisky 
was shipped Februaiy 19, 1887. February 
26, 1887, the firm telegraphed plaintiff: "Can- 
cel order. Will explain by mail." Plaintiff 
responded: "Goods were shipped the 21st. 
Receive, and wait fiuther advice." No other 
communication passed between the parties 
till the goods were disposed of. The whisky 
arrived in Detroit in due time. The con- 
signees paid the freight, and placed the whis- 
ky with their stock. March 9th defendant, 
who held an account against the consignees 
for $215, purchased the whisky for $220, re- 
ceipting his account and paying $5 in addi- 
tion, and took the whisky. He purchased in 
good faith, and vyithout notice that there was 
any claim against the property. After the 
sale, one of the consignees caused a telegram 
to be sent the plaintiff that consignees had 



failed. Plaintiff sued in trover for the con- 
version of the whisky. It was held that the 
sale was completed; that a "verbal order, 
followed by delivery and acceptance, is 
enough, under the statute of frauds, to com- 
plete the sale." In the case at bar the at- 
tempted countermand of the order was a rec- 
ognition of the existence of the order to ship. 
The testimony shows that tlie goods wei'e in 
fact received at the store of defendant firm, 
and treated the same as other goods. There 
was no act of the firm, after they must have 
known that the gooCs had in fact been ship- 
ped prior to the receipt of their letters, which 
tended to show that they did not consider 
and treat the tobacco as their property. 
Again, there is nothing to show that prior to 
the time plaintiff became aware that the 
defendant firm had failed it made any claim 
to the goods. It did not recognize the coun- 
termand of the order as in any way binding. 
It is said that there was no acceptance of 
the goods, and hence the case is within the 
statute of frauds. Under our statute, the de- 
livery of goods under a contract of sale, to 
a common carrier in the usual course of 
transportation, is suflicient to take the case 
out of the statute. Code, §§ 3063, 3604. In 
this respect om: statute seems to be differ- 
ent from that of New York, where both de- 
livery* and acceptance are required. We 
think, however, that the evidence shows an 
acceptance of the tobacco. When the tobac- 
co came to the store, the shipping clerk of 
tlie firm was aware* of the fact, and Imew 
that the order for it had been countermand- 
ed. The firm, with knowledge that the to- 
bacco had been delivered to it, took no steps 
to return the same, but the next day exer- 
cised an unequivocal act of ownership over 
it by mortgaging it to the defendant trustee. 
If defendant firm did not consider it their 
property if they had not accepted it, why 
did they mortgage it? They thereby under- 
took to make a disposition of it absolutely in- 
consistent with any claim that they .had not 
accepted the property. Thus we see that 
both plaintiff and the defendant firm treated 
the transaction as a sale and delivery of the 
tobacco. Under our view, we need not con- 
sider the error based on the refusal of the 
lower court to give instructions asked by 
plaintiff. They were properly refused. It 
cannot be doubted that, the tobacco having 
been shipped in pursuance of an order before 
that time made, and having been received, 
accepted, and retained by the defendant firm, 
said firm are liable to plaintiffs for its value, 
notwithstanding the attempted countermand 
of the order, which was never recognized by 
plaintiff. It is apparent, then, that when the 
writ was served in this action plaintiffs had 
no right or title to or interest in the tobacco. 
The court below properly directed a verdict 
for the defendant Smith. Affirmed. 
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HUDSON FURNITURE CO. v. FREED 
FURNITURE & CARPET CO. 

(36 Pac. 132, 10 Utah, 31.) 

Supreme Court of Utah. March 20, 1894. 

Appeal from district court, Salt Lake coun- 
ty; before Justice C. S. Zane. 

Action by tlie Hudson Furniture Company 
aginst the Freed Furniture & Carpet Compa- 
ny for the price of goods sold and delivered. 
Verdict for plaintiff set aside, and a new 
trial granted. Plaintiff appeals. Affirmed. 

Frank B. Stephens and Benner X. Smith, 
for appellant. Brown & Henderson, for re- 
spondent. 

BARTCH, J. This is an action brought to 
recover the price of goods sold under verbal 
contract. The jury rendered a verdict in 
favor of the plaintiff, and thereupon the de- 
fendant moved for a new trial. On the hear- 
ing of this motion the verdict was set aside, 
and a new trial granted. From this order, 
the plaintiff appealed. 

It appears from the evidence that plaintiff's 
agent called upon the defendant, and re- 
ceived his verbal order for the goods in ques- 
tion at the agreed price of $438.90, the goods 
to be delivered free on board of cars at Hud- 
son, ^Yis., consigned to the defendant. No 
particular raih-oad or carrier was designated. 
It further appears that the goods were de- 
livered on board of cars, and shipped to Salt 
Lake City, in pm'suance of said order; that 
a bill was sent to the llefendant; and that 
thereupon, and before the goods arrived at 
Salt Lake City, the defendant telegraphed 
and wrote to the plaintiff, refusing to re- 
ceive or accept the goods. The respondent 
contends that this contract was void under 
the statute of frauds, and that to entitle the 
plaintiff to recovei- there must be shown a 
delivery of the goods by the plaintiff, and 
an acceptance by the defendant. The appel- 
lant insists that the delivery of the goods to 
the carrier was a receiving of the same by 
the defendant, and tliereiore does not fail 
within the statute of frauds, and that this 
case is controlled by section 2S3l3, Comp. 
Laws Utah 1888, which reads as follows: 
"Every contract for the sale of any goods, 
chattels, or things in action for the price of 
three hundred dollars, or over, shall be void, 
unless: 1. A note or memorandum of such 
contract be made in writing and subscribed 
by the parties to be charged therewith. 2. 
Unless the buyer shall accept or receive part 
of such goods, or other evidences, or some 
of them, of such things in action; or 3. Un- 
less the buyer shall at the time pay some 
part of the purchase money." This law was 
enacted in 1865, and under its provisions, if 
the buyer either accepted or received the 
goods, its terms would appear to be satisfied; 
and, if this were the only statute affecting 
this class of contracts, then the only ques- 
tion in this case would be whether the deliv- 
ery by the seller to a carrier not designated 



by the buyer would be a sufficient receiving 
of the goods on the part of the buyeir. Coun- 
sel for appellant has cited several cases 
which appear to hold the affirmative of this 
proposition under statutes similar to the one 
under consideration. We do not deem it 
necessary, however, to pass upon this ques- 
tion, in view of a later law found in section 
3918, Comp. Laws Utali 1888, which provides 
as follows: "In the following cases the 
agreement is invalid, unless the same or some 
note or memorandum thereof be in writing 
and subscribed by the party charged, or by 
his agent. Evidence, therefore, of the agree- 
ment cannot be received without the writing 
or secondary evidence of its contents." Omit- 
ting the parts of this section not material in 
this case, subdivision 4 reads: "An agree- 
ment for the sale of goods, chattels, or things 
in action, at a price not less than two hun- 
dred dollars, unless the buyer accept and re- 
ceive a part of the goods and chattels, or the 
evidences, or some of them, of such things in 
action, or pay at the time some part of the 
purchase money." This law was passed in 
1884, and is the latest expression of legisla- 
tive will on this subject Under its terms 
no evidence of an agreement for the sale of 
goods, the price of which is $200 or more, 
can be received, except the writing or sec- 
ondary evidence of its contents, unless the 
buyer has accepted and received a part of 
the goods; and such a contract not in writ- 
ing is, in its inception, void, and only be- 
comes operative when the buyer has both 
accepted and received a portion of the goods. 
This is so because, after an appropriation of 
the goods as his own, he will not be heard 
to assail the validity of the contract under 
which they became his property. Under sec- 
tion 2836, supra, this result appeared to rol- 
low whenever the buyer accepted or received 
a part of the goods. The former statute uses 
the phrase "accept or receive," the latter 
"accept and receive." In the former, the 
conjunction is a connective which marks the 
alternative, and it would appear that either 
an acceptance of a part of the goods or a 
receiving of the same would avoid the opera- 
tion of the statute. In the latter, the con- 
junction expresses the relation of addition 
of; and here to avoid the operation of the 
statute it must be shown, not only that a 
part of the goods were accepted, but also 
that they were actually received. It is clear 
that the two sections are repugnant to each 
other in this respect, and, as section 3918 is 
the latest expression of our legislature, it 
must prevail; and, in so far as the two stat- 
utes are repugnant to each otlier, the former 
is repealed by the latter by implication. The 
fact that the former is not expressly repealed 
by the latter, and is our regular statute of 
frauds, as insisted by counsel for appellant, 
makes no difference. Nor does the fact that 
the latter is merely a statute of evidence, 
adopted with the Civil Code, and forming a 
part of it, change the rule of cousti-uction 
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that, where there is a positive repugnancy be- 
tween the provisions of two statutes, the 
former in point of time is repealed by the 
later by implication, to the extent of such re- 
pugnancy. In so far as the later law is 
merely auxiliary or affirmative or cumulative. 
It does not repeal the former. Both statutes 
must be construed together, and given effect 
us far as possible, for both are presumed to 
iave been enacted with deliberation, and 
with a knowledge of all existing laws on that 
subject Suth. St. Const. §§ 152, ICO; Wood 
V. U. S., 16 Pet. 342; People v. Board of 
Sup'rs, 67 N. Y. 109. 

We are of the opinion that, to entitle a per- 
son to recover under a contract such as the 
one under consideration, both an acceptance 
and a delivery must be shown. Was, then, 
the delivery to the can-ier in this case such 
a delivery as will satisfy the provision of 
law expressed in the phrase "accept and! re- 
ceive," or as will avoid the operation of the 
statute? No part of the purchase money was 
paid by the buyer, and no note or memoran- 
dum of the contract was signed by him. The 
transaction was made in pursuance of an 
oral agi'eement, which was void under the 
statute, unless the buyer accepted and re- 
ceived a part of the goods. A buyer may re- 
ceive the goods for the express purpose of 
ascertaining their quality or fitness for the 
use intended, and may then refuse to accept 
them, or he may accept them and yet never re- 
ceive them. In neither case does he appropri- 
ate them to himself and oust the seller of his 
property in them. Nor does he divest the 
owner of his lien or of his right of stoppage 
in transitu. To satisfy the statute there must 
be such an act, or such conduct, on the part 
of the buyer, as wUl manifest an intention to 
accept and receive the goods as his own, — 
such an act or such conduct as will supply 
the place of a written contract. The delivery 
must be a complete delivery, and the accept 
ance must be final, unconditional, and Ir 
revocable, so that the goods wiU be reduced 
10 the actual possession of the buyer. It is 
not necessary for the accepting and receiving 
to take place at the same time. One may 
precede the other, but both must have occur- 
red before the seller is entitled to recover the 
price; for so long as there is no absolute and 
final appropriation of the whole or a part of 
the goods by the buyer, or so long as the con- 
tract, by its terms, may be .avoided by either 
party, or so long as either party has a claim, 
as against the other, upon the subject-matter, 
or so long as the buyer may object to the 
quality of the goods, there is no sufficient ac- 
<!eptance, even though the possession of the 
goods may have been altered. Story, in his 
work on the Law of Sales (section 276), treat- 
ing on this subject, says: "The acceptance 
must be final, complete, and irrevocable, and 
the subject-matter must have come into the 
absolute possession of the purchaser, or of 
some person authorized finally to receive it 
for him. An acceptance of goods, therefore, 



by a carrier or middleman, to take to the 
purchaser, is not suflicient, unless such car- 
rier or middleman be the authorized general 
agent of the purchaser, because such a de- 
Uvery and acceptance would not be final, so 
as to deprive the seller of his right of stop- 
page in tran.situ. It is not, however, necessa- 
ry that there should be a manual and ac- 
tual reception of the goods; for if a com- 
plete constructive possession be given by sym- 
bol, so as finally to bmd both parties, or if 
a final appropriation by the pm-chaser be 
necessarily Implied from his acts, so as to 
destroy all right to avoid the sale, or to object 
to it, or if they be delivered to an agent or 
bailee authorized finally to accept them, the 
acceptance will be sufficient. The only ques- 
tion is whether the contract is completely ex- 
ecuted on tlie part of the vendor, and as- 
sented to finally by the vendee, so that the 
right of property and the possession are ir- 
revocably changed." There has been much 
discussion on this subject by jurists, but the 
law now appears to be well settled, both in 
England and in this country, in accordance 
with the doctrine laid down by this eminent 
author. Under this broad and explicit ex- 
position of the law it follows that a delivery 
of goods to a common carrier, pursuant to 
a verbal contract, for the pm-pose of trans- 
porting them to the buyer, is not a sufficient 
acceptance, unless such carrier be the a^rent 
of the buyer, and has authority finally to ac- 
cept them for him. 

In Norman v. Phillips, 14 Mees. & W. 277. 
Anderson, B., said: "The true rule appears 
to me to be that acceptance and delivery un- 
der the statute of frauds means such an ac- 
ceptance as precludes the purchaser from ob- 
jecting to the quality of the goods; as, for 
instance, if, instead of sending the goods 
back, he keeps or uses them." In Knight v. 
Mann, 118 Mass. 143, the court said: "The 
clear and unequivocal acts showing an ac- 
ceptance, or from which an acceptance may 
be inferred, must relate to some dealing with 
the property itself by the buyer or his au- 
thorized agent, after the delivery of the 
whole or a part of it." 1 Reed, St. Frauds, 
§ 262; Benj. Sales, § 139; Baldey v. Parker, 
2 Barn. & C. 37; Tempest v. Fitzgerald, 3 
Bam. & Aid. 680; Mabcrley v. Sheppard, 10 
Bing. 99; Carter v. Tous:»,int, 5 Barn. & 
Aid. 855; Smith v. Surman, 9 Barn. & C. 
561; Johnson v. Cuttle, 105 Mass. 447; Rodg- 
ers V. Phillips, 40 N. Y. 519; Cross v. O'Don- 
nell, 44 N. Y. 661; Grimes v. Van Yechten, 
20 Mich. 410; Taylor v. Mueller, 30 Minn. 
343, 15 N. W. 413; Frostburg JIanuf'g Co. 
V. New England Glass Co., 9 Cush. 115; Al- 
lard V. Greasert, 61 N. Y. 1; Shepherd v. 
Pressey, 32 N. H. 49. While it is true that 
In many cases a delivery to a carrier has been 
held sufficient to satisfy the statute of frauds, 
yet in most of those cases it will be found, 
upon examination, that there was either a 
prior acceptance of the goods by the buyer, 
or that the statute provided for an accept- 
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ance or delivery, or that the carrier was des- 
ignated by the buyer, and selected by him 
for the purpose of receiving and accepting 
the goods. The case at bar must be distin- 
guished from all of these classes of cases, for 
here the law requires both a receipt and an 
acceptance, and there was no prior accept- 
ance by the buyer, nor was the carrier des- 
ignated or selected by him as his agent to ac- 
cept the goods. The plaintiff delivered the 
g&ods to the carrier without any authority 
except such as was given it by the terms of 
a void contract, which, being void, could not 
empower It to do any act which would bind 
or conclude the defendant. What the plain- 
tiff did is entirely immaterial. The defend- 
ant could accept the goods or not, as it chose. 



It may be admitted in this case that the 
plaintiff fully performed its part of the ver- 
bal contract, and still the defendant' could 
refuse to accept the goods. It could do this 
arbitrarily and unreasonably, and without as- 
signing any reasons therefor. The question 
is not whether the defendant ought to have- 
accepted the goods, but whether it did ac- 
cept them. 1 Reed, St. Frauds, § 263; Benj. 
Sales, § 139. We think there was not a suffi- 
cient acceptance to satisfy the statute, and 
the trial court, having proceeded on the 
theory that the acceptance was sufficient, 
properly granted a new trial. The order is- 
affirmed. i 

MINER and SMITH, JJ., concur. 
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